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TO 


SIR    GEORGECAMPBELL, 


EDENWOOD. 


Mt  Dbar  Brothbr, 

You  must  permit  me  to  prefix  your  name  to  this  volume, 
as  I  have  prepared  it  for  publication  at  your  request.  You 
su^ested  that  I  might  well  employ  a  little  of  the  leisure 
I  now  enjoy  in  revising  and  editing  some  of  my  speeches 
at  the  Bar  and  in  Parliament* 

I  fear  that  notwithstanding  your  partial  feelings,  you  may 
be  disappointed.  Even  if  I  had  been  capable  of  making 
any  Speeches  worthy  of  being  remembered,  you  must  be 
aware  that  in  quiet  times,  such  as  we  have  lived  in,  oppor- 
tunities are  very  rare  for  delivering  addresses  in  Courts  of 
Justice  which  can  be  of  permanent  public  interest ; — and  I 
was  a  law  officer  of  the  Crown  during  the  greatest  part  of 
the  period  I  had  a  seat  in  the  House  of  Commons,  —where 
the  usage  now  is  that  subordinate   Members  of  the  Ad- 
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ministration  take  part  in  debate  only  when  subjects  con- 
nected with  their  respective  departments  are  under  consi- 
deration,— ^leaving  the  general  defence  of  the  policy  of  the 
Government  to  the  gifted  individuals  who  are  selected  to 
compose  the  Cabinet. 

.  However,  I  offer  you  some  specimens  of  my  efforts — 
forensic  and  parliamentary — ^whicb  perhaps  you  may  not 
be  ashamed  6f,  and  which  may  escape  severe  censure  from 
my  contemporaries.  Amidst  all  the  difficulties  I  have  had 
to  encounter,  and  the  disappointments  I  have  experienced, 
I  have  never  forgotten  the  motto  in  the  schools  at  St.  An- 
drew's, our  Alma  Mater — 

A/6V    dpicdcDf. 

I  should  rejoice  if  I  could  think  that  this  would  be  a 
lasting  memorial  of  a  friendship — as  warm  and  as  steady 
as  ever  united  Brothers — which  neither  time  nor  distance 
nor  difference  of  pursuit  has  been  able  to  interrupt  or 
impair. 

It  may  be  that  my  aspirations  and  hopes  proving  delu- 
sive, my  existence  in  a  short  space  of  time  may  be  known 
only  to  my  children :  but  they  will  be  better  pleased  with 
the  obscurity  of  their  father  than  if  he  had  gained  dishonest 
fame;— and  they  will  have  the  consolation  to  reflect  that  he 
never  abandoned  his  principles  or  his  party,  and  that  by  re- 
maining true  to  the  cause  of  civil  and  religious  liberty  he 
always  sought  the  good  of  his  country  and  the  happiness  of 
mankind. 
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It  delights  me  to  think  that,  however  I  may  be  tossed 
about  on  the  stormy  sea  of  public  life,  you  in  yoar  retreat 
are  in  the  safe  enjoyment  of  the  refined  pleasures  of  litera- 
ture and  science. 

"  Eternal  blessings  crown  my  earliest  friend, 

'*  And  round  his  dwelling  gaardian  saints  attend." 

Through  all  the  vicissitudes  which  may  yet  await  me,  I 
shall  ever  remain , 

Your  most  affectionate  Brother, 

CAMPBELL. 
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Speech  for  Lord  Melbourne  in  the  action  of  The  Honor- 
able Gkorge  Norton  v.  Lord  Melbourne — for  Cri- 
minal Conversation  with  the  Plaintiff's  Wife, — tried  in  the 
Court  of  Common  Pleas,  before  Lord  Chief  Justice 
T4NDAL,  on  the  23rd  June,  1836. 

INTBODUCTION. 

With  the  exception  of  the  case  of  Queen  Caroline  before  the 
House  of  Lords,  this  trial  excited  more  interest  than  any  other 
which  had  occurred  in  England  for  half  a  century.  In  addition  to 
the  impoitance  attached  to  it  from  the  rank  of  the  defendant  and 
the  beauty  and  Uterary  celebrity  of  the  lady,  whose  conduct  was  to 
be  inyestigated,  the  general  feeling  was,  that  the  stabiHty  of  the 
existing  administration  depended  upon  the  result; — and  if  the 
yerdict  had  been  against  Lord  Melbourne,  he  could  not  have  retained 
his  position  in  the  councils  of  his  Soyereign.  The  newspapers  had 
yery  improperly  canvassed  the  subject  before  the  day  of  trial — 
giving  most  exaggerated  representations  respecting  the  evidence  to 
be  adduced,  and  particularly  respecting  certain  letters  said  to  have 
been  discovered  by  Mr.  Norton  in  his  lady's  writing  desk.  The 
eyes  of  all  Europe  were  turned  to  the  scene,  and  couriers  were 
ready  to  start  to  the  principal  courts  on  the  continent  with  news 
of  the  verdict. 
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The  trial  began  at  half  past  nine  in  the  morning. 

Sir  W.  Follett  opened  the  PlaintifTs  case,  with  his  usual  tact 
and  ability.  The  examination  of  the  witnesses  for  the  Plaintiff  did 
not  conclude  till  half  past  six  in  the  evening.  Being  somewhat 
exhausted,*  and  rather  afraid  that  I  might  not  have  a  favourable 
hearing  at  so  late  an  hour,  I  proposed  an  adjournment  till  the 
following  day.  This  was  opposed  by  Sir  W.  Follett,  who  urged 
that  the  Defendant's  counsel  should  not  have  farther  time  to 
deliberate  whether  they  would  call  witnesses,  or  to  determine  what 
witnesses  they  would  call. 

Lord  Chief  Justice  Tindal  said,  he  thought  the  trial  ought  to 
proceed,  unless  the  Defendant's  counsel  intended  to  call  a  con- 
siderable number  of  witnesses. 

The  Jury  expressed  a  strong  wish  that  the  trial  should  finish  that 
night. 

It  was  then  agreed  that  the  Court  should  adjourn  only  for 
twenty  minutes, — at  the  end  of  which  time  the  trial  proceeded. 

*  It  ao  happened  that  having  Iain  awake  from  anxiety  •  great  part  of  the  night  befixe,  I  had 
Iklleo  asleep  towards  the  ntcrning,  and  I  was  not  oalled  tiU  near  the  honr  fixed  ftir  the  eora. 
iMOQcaieBt  of  the  trial,  so  that  I  was  obliged  to  hurry  away  wlttiout  breakfast,  and  found  tike 
vOnoiC  difitoiUty  in  gainipg  admtuion  to  the  Court. 
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LORD  MELBOURNE. 


SIR  JOHN  CAMPBELL,  ATTORNEY  GENERAL. 
Mat  it  please  your  Lordship, 

GsNTLEMEii  OF  THE  JuRY,  T  most  readily  conform  to  your  wibK 
on  the  question  of  adjournment ;  and,  personally,  I  rejoice  in  the 
intimation  that  the  trial  is  now  to  proceed.  After  nine  hours  of 
unremitting  attention,  I  thought  that  an  interval  of  repose  might 
poeaibly  enahle  me  hetter  to  do  justice  to  the  cause  of  my  cUent, 
and  might  prepare  you  more  satisfactorily  to  appreciate  the  ohser* 
▼ations  which  it  will  he  my  duty  to  suhmit  to  you  on  his  hehalf .  But 
I  shall  escape  a  night  of  anxiety,  and  you  will  have  the  satisfaction 
before  you  leave  the  Court  of  pronouncing  a  verdict  of  acquittal. 
Gentlemen,  I  hail  the  wish  you  have  expressed  as  a  favourahle  omen. 
I  most  sincerely  believe  that  you  are  at  this  moment  firmly  con- 
vinced of  the  entire  innocence  of  the  accused,  notwithstanding  the 
incredible  evidence  of  some  perjured  witnesses;  and  that  you  are 
impatieat  to  declare  to  the  world  as  soon  as  possible  your  opinion 
of  the  groundleesness  of  the  charge,  and  your  reprobation  of  the 
eonspiracy  which  has  been  entered  into  for  the  purpose  of  sup« 
porting  it. 

I  eonfeas,  Gentlemen,  I  think  it  would  have  been  more  graceful 
if  my  friend.  Sir  W.  Follett,  instead  of  opposing,  had  seconded 
my  application  ;  but  such  is  the  nature  of  the  case  he  has  to-day 
to  advocate,  that  upon  this  occasion  he  cannot  permit  himself  to  be 
candid  or  courteous.  From  the  commencement  of  the  trial  till 
hb  resistance  to  the  indulgence  I  craved,  he  has  pretty  distinctly 
shown  that  he  has  no  confidence  in  his  case ; — ^and  I  am  firmly 
persuaded  that  if  his  opinion  had  been  asked  by  the  Plaintiff  before 
this  action  was  brought,  he  would  strongly  have  dissuaded  him 
firom  bringing  it,  imd  would  earnestly  have  counselled  him  to  dis- 
miss from  his  mind  the  unfounded  suspicions  instilled  into  it,  and  to 
place  undoubting  confidence  in  the  purity  and  a£fection  of  his  wife. 
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Gentlemen,  I  could  not  aBk  for  adjournment,  on  the  ground  that 
I  mean  to  call  witnesses  for  the  Defendant.  I  at  once  tell  you  that 
for  the  Defendant  I  shall  call  no  witnesses,  as  I  feel  that  the  charge 
against  him  now  stands  wholly  unsubstantiated,  and  that  the  evi- 
dence adduced  may  be  shewn  to  be  either  utterly  false,  or  entirely 
consistent  with  the  position  that  Mrs.  Norton  is  a  virtuous  woman, 
and  that  Lord  Melbourne  never  meditated  her  dishonour. 

My  friend  has  truly  said^  that  this  action  is  in  the  nature  of  a 
criminal  prosecution ;  it  is  so, — and  for  a  crime  of  the  deepest 
die.  In  this  instance,  the  injury  inflicted  by  a  violation  of  the 
sanctity  of  marriage,  would  be  attended  with  every  aggravation — 
confidence  betrayed — ^hospitality  requited  with  a  systematic  plan  of 
seduction^T^  happy  home  made  desolate  by  him  who  pretended  to 
share  in  its  harmless  pleasures — ^innocent  children,  who  were  daily 
seen  by  him  caressed  by  their  mother,  rendered  more  than  or- 
phans— a  woman,  not  only  distinguished  for  her  beauty,  her 
talents,  and  accomplishments,  but  once  the  fondest  of  wives  and 
the  tenderest  of  parents,  reduced  to  infamy — an  adulterous  inter- 
course carried  on  for  years  under  the  roof  of  the  husband,  and 
almost  in  the  presence  of  the  children, — ^rendering  the  guilt  of  the 
adulterer  far  more  aggravated  than  if  he  had  prevailed  upon  the  un- 
happy object  of  his  passion  to  fly  from  her  husband,  to  abandon  the 
babe  she  was  nourishing,  and  to  live  with  him  in  open  prostitution. 

As  the  charge  is  grave,  the  evidence  ought  to  be  convincing. 
Frail  as  our  nature  is,  there  is  a  strong  improbability  against  the 
commission  of  such  ofiences,  and  they  can  only  be  established  by 
witnesses  of  credit,  uncontradicted  and  corroborated.  I  must  like- 
wise remind  you  of  the  extreme  peril  to  which  parties  are  exposed 
against  whom  such  an  accusation  is  brought,  and  that  it  is  in  cases 
of  this  sort,  above  all  others,  that  Juries  are  called  upon  to  show 
their  discrimination,  firmness,  and  intelligence.  A  perjured  witness 
swears  to  what  he  says  he  saw  pass  between  the  man  and  woman 
accused,  no  one  else  being  in  sight.  The  man  cannot  be  called  to 
contradict  the  statement,  for  he  is  the  Defendant ;  nor  the  woman, 
for  she  is  the  wife  of  the  Plaintiff.     Innocence  has  still  a  sure 
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LORD  MELBOURNE.  5 

resource  in  a  British  Jury,  vho  will  weigh  the  character  of  the 
witneM,  and  comparing  the  story  he  tells  with  all  the  surrounding 
circumstances,  will  discover  it  to  he  inconsistent  and  false. 

In  this  caae,  the  observation  I  am  now  going  to  make  is  imma- 
terial, as  there  never  was  any  criminal  design  or  impropriety  of  con- 
duct on  either  side ;  but,  as  a  general  principle,  it  is  the  duty  of 
Juries  to  hear  in  mind,  that  an  action  like  the  present  cannot  be 
BU{^rted,  unless  the  crime  has  been  consummated,  whatever  famili- 
arities short  of  this  may  have  passed.  In  the  language  of  Sir  W. 
Scott,  "  The  woman  must  be  proved  to  have  violated  not  only  her 
delicacy,  but  her  duty ;  it  is  not  enough  that  she  has  surrendered 
her  mind  without  having  surrendered  her  person.'*  I  must  ever 
condemn  any,  the  slightest,  departure  from  the  rules  of  strict  de- 
corum in  a  married  woman,  or  towards  her.  It  is  only  by  the  con- 
stant purity  of  heart  and  propriety  of  demeanour  becoming  a  virtuous 
matron,  that  she  can  truly  fulfil  her  marriage  vow  in  the  sight  of 
that  Being  at  whose  Altar  it  was  pledged ;  but  for  mere  levity  of 
conduct,  no  legal  proceeding  can  be  instituted,  whatever  scandal  it 
may  occasion,  and  however  pernicious  the  example  in  sapping 
the  foundations  of  morality.  Even  the  deliberate  planner  of  seduc- 
tion, however  much  to  be  reprobated  and  shunned,  can  only  be 
reached  by  human  laws,  when  his  object  has  been  accom- 
plished, and  he  has  triumphed  over  the  last  struggles  of  yielding 
modesty. 

In  this  case.  Gentlemen,  nothing  ever  passed  to  give  alarm  or 
uneasiness  to  a  doating  and  fastidious  husband,  from  whom  nothing 
was  concealed.  Mr.  Norton,  the  FUintiff,  is  a  man  of  honour ;  he 
was  tenderly  attached  to  his  wife  ;  he  was  fully  aware  of  the  inter- 
course between  h^  and  Lord  Melbourne ;  he  never  disapproved  of 
it,  for  he  knew  it  to  be  innocent. 

Need  I  do  more  than  remind  you  of  the  general  features  of  this 
most  extraordinary  case?  In  the  year  1827,  the  Plainti£P,  of  a 
noble  family,  and  presumptive  heir  to  a  peerage,  but  depending  upon 
Us  exertions  in  the  honourable  profession  of  the  law,  was  united  to 
Miss  Sheridan,  a  young  lady  who  may  well  be  proud  of  the  race  from 
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which  Bhe  springs,  but  who  had  for  her  dowry,  only  her  beauty,  her 
talents,  and  her  virtues.  The  union  was  most  auspicious,  for  they 
were  rich  in  mutual  affection,  and  that  affection  continued  una- 
bated till  the  29th  day  of  March,  in  the  present  year,  when  the 
unfortunate  quarrel  took  place  between  them,  which  led  to  a  separa- 
tion. During  that  time,  they  were  blessed  with  several  children,  to 
whom  both  parents  were  most  fondly  attached.  According  to  the 
evidence  of  all  the  witnesses  who  have  been  examined,  was  there  ever 
a  more  exemplary  mother  than  Mrs.  Norton  ^'Notwithstanding  her 
intellectual  attainments,  and  the  admiration  they  excited,  she  appears 
to  have  been  devoted  to  the  health  and  education  of  her  babes, — ^to 
have  been  prouder  of  them,  and  to  have  been  better  contented  when 
she  shewed  them  to  her  visitors,  than  if  she  had  been  decked  out  in 
the  most  costly  jewels.  Mr.  and  Mrs.  Norton  occupied  a  small 
house  suited  to  their  limited  income ;  but  here  they  received  an 
extensive  circle  of  acquaintance,  and  friends  of  the  highest  distinc- 
tion ; — ^and  among  these  was  Lord  Melbourne,  holding  a  high  office 
under  the  government  of  Lord  Grey,  and  now  the  first  minister  of 
the  Crown.  Mr.  and  Mrs.  Norton  went  on  in  this  manner  till  the 
fatal  day  I  have  mentioned ; — ^living  together; — ^visiting  and  receiving 
visits  together ; — sleeping  together ; — ^no  change  in  her  attentions  or 
affection  towards  him ; — ^no  change  in  her  devoted  attachment  to  her 
children. — You  remember.  Gentlemen,  her  distraction  when  she  was 
separated  from  them,  before  she  knew  that  any  suspicion  was  to  be 
cast  upon  her  honour  ;  how  she  foi^t  her  own  privations  and  suf- 
ferings, and  flying  about  from  house  to  house,  in  search  of  them, 
seemed  to  think  she  could  have  nothing  more  to  ask  from  Heaven, 
if  she  could  again  press  them  to  her  bosom. 

Can  this  woman  be  an  adultress?  Can  she  have  renounced  all 
the  obligations  of  religion  and  morahty  ?  Can  she  have  forgotten 
all  the  feelings  of  delicacy  and  decency,  which  are  banished  only  by 
necessity  from  the  most  d^raded  of  the  sex, — and  under  her 
husband's  roof  have  daily  prostituted  her  person  to  another  ? 

Gentlemen^  we  who  practise  in  Courts  of  Justice,  and  are  in  the 
habit  of  hearing  causes  of  this  sort  tried,  know  by  experience  what 


Digitized  by 


Google 


^ 


LORD  MELBOURNE.  7 

is  the  usual,  tLe  inyariable  effect  upon  the  mannen  and  conduct  of 
a  wife  when  she  has  listened  to  the  soUdtations  of  a  seducer.  She 
loaths  and  shuns  the  society  of  her  hushand ;  she  neglects  all  her 
domestic  duties ;  she  becomes  indifferent  about  her  children,  and 
she  is  willing  to  abandon  them  that  she  may  escape  with  her 
panunour  from  the  home  she  has  dishonoured. 

How  then  are  we  to  account  for  this  charge  being  pre- 
ferred?— From  political  intrigue  and  malignity.  It  arises  from 
the  baseness  of  some  persons  who  have  poisoned  the  mind  of  the 
unhappy  Plaintiff,  misrepresenting  facts  to  him,  perverting  his 
understanding,  and  making  him  a  tool  in  their  hands, — seeking 
to  bring  discredit  on  the  Defendant  in  the  hope  that,  his  private 
character  being  blasted,  he  may  be  hurled  with  disgrace  from 
the  high  post  he  now  holds — 

I  will  be  hanged,  if  some  eternal  villain, 
Some  busy  and  insinuating  rogue, 
Some  cogging  cozening  slave,  to  get  some  office, 
Have  not  devised  this  slander. 

Gentlemen,  tlds  is  an  attempt  which  the  honorable  members  of 
the  party  in  politics  opposed  to  Lord  Melbourne  would  regard  with 
indignation.  You  heard  the  name  of  Sir  Eobert  Peel,  the  re- 
spected leader  of  that  party,  called  in  the  morning  to  serve  upon 
this  Jury.  We  might  have  struck  him  from  the  list  in  reducing 
the  Special  Jury,  but  on  the  contrary,  there  he  remains,  and  I 
should  have  rejoiced  if  he  had  been  now  serving  as  your  foreman. 
He  would  speedily  have  seen  through  this  plot,  and  he  would 
have  been  eager  to  defeat  and  expose  it.  It  is  not  by  a  false  charge 
against  a  rival  that  he  would  mount  to  power. 

In  his  absence  I  am  equally  confident,  that  truth  will  triumph 
without  knowing  or  caring  to  know  the  poHtical  principles  of  any 
one  of  you.  It  is  enough  for  me  to  know  that  I  address  twelve 
honest  Englishmen.  Thank  God,  Gentlemen,  the  administration  of 
justice  in  this  country  is  above  all  suspicion  of  taint  ^m  party 
politics,  and  Jurymen  as  well  as  Judges,  within  these  sacred  walls. 
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are  only  desirous  to  discover  truth  and  to  act  according  to  the 
dictates  of  conscience,  without  regard  to  the  poUtics,  the  religion, 
or  the  station  of  the  persons  on  whose  rights  they  are  sworn  to  decide. 

Gentlemen,  before  proceeding  to  comment  more  particularly 
upon  the  eyidence  by  which  this  charge  is  supported,  I  must  point 
out  to  you  the  extreme  difficulty  in  which  my  client  is  placed,  from 
its  being  spread  over  a  period  of  not  less  than  five  years,  without 
notice  given  to  him  of  the  times,  or  places,  or  circumstances  of 
his  alleged  guilt,  or  of  the  witnesses  by  whom  that  guilt  was  to  be 
proved.  In  the  Ecclesiastical  Court  the  libel  would  contain  a  fiill 
statement  of  all  these  particulars,  and  would  fiimish  an  ample  op- 
portunity for  preparing  the  defence.  In  such  actions  as  this  in 
the  Courts  of  Common  Law,  it  almost  invariably  happens,  that  the 
Defendant  before  coming  into  Court,  knows  full  well  what  is  to  be 
brought  forward  against  him.  The  vague  and  meagre  speech  of  my 
friend  Sir  W.  FoUett,  after  you  were  sworn,  afforded  the  first 
intimation  of  what  we  were  to  meet  in  this  case,  and  even  then  in- 
formation was  withheld  as  much  as  possible,  for  I  am  much  mis- 
taken if  in  the  course  of  his  address  to  you  he  mentioned  the 
name  of  a  single  witness. 

But  I  do  not  wonder  that  he  was  rather  shy  in  naming  or  de- 
scribing the  witnesses.  What  are  the  witnesses  on  whom  he  relies  ? 
— Discarded  servants  who  never  mentioned  any  impropriety  while 
they  remained  in  the  service,  and  most  of  whom  even  admit,  that 
they  entertained  no  suspicion  till  this  inquiry  was  instituted.  Take 
Mrs'.  Cumming  as  an  example.  During  the  two  years  and  three 
months  when  she  was  in  constant  attendance  on  Mrs.  Norton  day 
and  night,  she  says,  '<  I  suspected  nothing,  I  thought  no  harm." 
Who,  in  the  name  of  God  !  has  now  made  her  suspicious  ?  who  has 
put  harm  into  her  head  ?  Yet  it  is  mainly  upon  facts  stated  by  this 
woman  that  you  are  now  called  upon  to  infer  that  during  the  whole 
of  that  period  Mrs.  Norton  was  carrying  on  an  adulterous  inter- 
course with  Lord  Melbourne.    V 

In  a  law  book  of  high  authont^  which  treats  of  the  necessary 
evidence'  to  support  such  an  action,  it  is  laid  down  that,  "  when  the 
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diacoTery  has  heen  mftde  by  a  acrvant,  it  is  of  importance  to  ahow 
that  theie  has  been  a  prompt  communication  to  the  party  injured. 
If  it  was  not  till  after  a  quarrel  or  after  a  long  interval^  the  evidence 
laboora  under  great  suspicion/'*  Here  you  find  both  conditions  con* 
Gurring^  on  either  of  which  such  testimony  is  to  be  discredited.  The 
communication  instead  of  being  prompt  and  without  malice,  is  made 
years  after  the  occurrences  described,  and  when  a  desire  of  revenge 
supplied  a  motive  for  falsehood. 

It  is  my  duty  to  point  out  that  in  this  case,  several  of  the 
witnesses  are  evidently  actuated  by  another  motive, — ^the  hope 
of  reward ;— and  I  must  severely  condemn  the  mode  in  which  they 
have  been  dealt  with.  Why  was  Fluke,  the  drunken  and  dismissed 
coachman,  (now  describing  himself  "  as  the  prime  witness  against 
the  Premier  of  EngLmd",)  taken  firom  his  cellar  in  Monmouth-street 
and  supplied  witii  money  on  which  he  might  live  idly  and  luxu* 
liously?  Who  inspired  him  with  the  hopes  of  fortune  which  he 
confesses  he  entertains  7  What  apology  can  be  offered  for  taking 
all  the  material  witnesses  to  Wonersh  the  seat  of  Lord  Grantiey,  and 
detaining  them  there  till  the  eve  of  the  trial  ?  Do  you  not  believe 
that  they  were  not  only  examined,  but  examined  in  a  way'^to  obtain 
the  answers  which  were  desired?  It  is  barely  possible  jthat  this 
might  have  been  the  style  of  interrogation.  "  Did  not  Lord  Jftelboume 
often  call  on  Mrs.  Norton?  Was  he  not  very  fond  of  her  ?/  You  must 
have  seen  them  on  the  sofii  together?  No  doubt  he  kissed  her? 
Did  she  ever  lie  down  on  the  hearth  rug  ?  During  his  visits  she,  of 
course,  adjusted  her  dress,  smoothed  her  hair  and  put  a  littie  fresh 
rouge  on  her  cheeks.  In  compliment  to  the  Premier  tof  England 
she  could  do  no  less, — and  by  relating  these  circumstaiiices  you  not 
only  do  justice  to  Mr.  Norton,  but  confer  a  great  benefit  on  the 
public,  which  must  be  gratefuUy  remembered."  If  such  evidence 
were  to  be  befieved,  well  might  we  exclaim  in  the  language  of  one 
of  the  greatest  of  orators  and  statesmen  commenting  on  the  danger 
from  the  accusations  of  discarded  domestics,  '*  Our  tables  and  our 
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beds  are  surrounded  with  snares,  our  comforts  are  converted  into 
instruments  of  terror  and  aLinn."* 

There  is  another  ground  of  complaint  in  the  conduct  of  this  cause. 
My  friend.  Sir  W.  FoUett,  to  gain  credit  with  you  for  Durness,  told 
you  he  should  call  before  you  every  witness  who  could  throw  light 
upon  the  real  nature  of  the  intercourse  between  the  parties.  How 
has  this  promise  been  performed  ?  To  shew  that  Mr.  Norton  always 
treated  his  wife  with  attention  and  kindness,  there  is  called  a  most 
respectable  gentleman,  a  witness  above  all  exception,  Mr.  Darby, 
the  barrister,  who  was  intimate  with  the  family,  and  who  certainly 
showed  that  Mr.  Norton  was  an  affectionate  husband  ;  but  who,  on 
cross-examination,  stated,  that  down  to  the  time  of  the  separation 
his  affection  was  returned  by  Mrs.  Norton,  that  they  continued  to 
live  together  harmoniously  and  happily,  that  she  was  a  fond  and 
tender  mother,  and  that  he  never  observed  the  slightest  change  in 
her  demeanour  to  her  children  or  her  husband. 

Why  were  not  other  witnesses  called  from  whom  similar  evidence 
might  have  been  elicited?  Is  it  not  incumbent  on  the  Plaintiff 
honestly  to  inform  the  Jury,  by  the  most  competent  witnesses,  of  the 
terms  on  which  he  lived  with  his  wife  7  Who  are  these  witnesses  f 
The  relatives  of  the  family.  Why,  then,  is  Miss  Norton  not  called  ? 
She  is  the  sister  of  the  Fhdntiff.  She  Uved  under  his  roof  for  months 
in  the  year  1 832,  at  the  very  time  when  the  criminal  intercourse  is 
supposed  to  have  commenced,  and  there  never  has  been  any  differ- 
ence between  her  and  her  brother.  Would  it  not  have  been  most 
material,  that  we  should  have  known  what  she  observed,  and  the 
opinion  she  entertained  of  the  conduct  of  her  sister-in-law  ? 

It  is  surmised  that  she  is  at  Paris.  But  there,  on  the  bench,  by  my 
Lord  Chief  Justice  Tindal,  sits  Lord  Grantley,  the  Plaintiff's  brother. 
Why  is  he  not  called  ?  He  could  have  given  material  evidence  in 
support  of  the  action,  if  it  be  well-founded ;  and  I  should  have  liked 
to  put  a  few  questions  to  him,  not  only  respecting  Mrs.  Norton's 
exemplary  good  conduct  as  a  wife  and  a  mother,  but  hkewise 
respecting  the  assembling  of  the  witnesses  previous  to  the  trial,  at 

•  Burke. 
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his  coontry-houfle,  and  respecting  "the  diversions  of  Wonersh" 
while  they  were  there. 

Sir  W.  Follett :  Why,  then,  do  you  not  call  him  ? 

Sir  J.  Campbell :  Gentlemen,  is  not  this  interruption  equally  un- 
fair and  irregular  ?  That  I  may  give  my  learned  friend  an  oppor- 
tunity of  again  addressing  you,  I  am  to  supply  the  deficiendes  of 
his  case,  and  to  call,  as  my  witness,  his  cUent's  brother — I  will  not 
say  the  originAtor,  but  certainly  the  patron  of  this  action.  Is  the 
subtle  dexterity  of  Nisi  Prius  to  be  employed  in  a  ease  like  this  which 
we  were  led  to  expect  was  to  be  conducted  with  all  the  gravity,  can- 
dour, and  desire  to  elucidate,  which  ought  to  distinguish  a  criminal 
prosecution?  It  grieves  me  to  see  a  man  of  the  eminence  and 
honourable  feelings  of  my  learned  friend  reduced  to  such  shifts. 

But  again  I  say,  it  would  have  been  fair  to  have  put  into  the 
witneaa-box,  not  only  members  of  the  husband's  family,  but  of  the 
lady's.  Why  not  call  her  sister.  Lady  Seymour  ?  Why  not  call  her 
aunt.  Lady  Graham  7  I  will  tell  you,  Gentlemen.  Because  it 
might  have  turned  out  that  they  have  ever  loved  and  respected  her, 
and  that  she  is  now  cherished  by  all  her  family,  without  a  blush  for 
her  conduct,  although  with  many  tears  for  her  misfortunes. 

Buty  Gentlemen,  I  have  to  complain  of  the  suppression  of  im- 
portant evidence,  not  only  as  to  the  general  demeanour  of  the  par- 
ties, but  as  to  facts  connected  with  the  corpus  delicti.  To  illustrate 
the  importance  of  a  witness  being  called  or  kept  back,  let  me  remind 
you  of  the  advantage  I  gained  by  the  cross-examination  of  Mrs. 
Morris.  Before  she  was  called,  it  was  a  fact  in  evidence,  that  on 
the  29th  of  March  last,  Mrs.  Norton  ceased  to  live  in  her  husband's 
house,  and  was  not  allowed  to  see  her  children.  Coupled  with 
other  evidence,  and  with  the  statements  of  my  learned  friend,  it 
might  from  thence  have  been  inferred  that  Mr.  Norton  having  long 
counted  over  the  damned  minutes  of  him  ''  who  doats,  yet  doubts  ; 
suspects,  yet  fondly  loves,''  had  at  last  discovered  irrefiragable  proof 
of  his  wife's  guilt,  and  of  Lord  Melbourne,  before  suspected,  being 
the  author  of  his  dishonour.  From  Mrs.  Morris's  cross-examination 
it  appears,  that  Mr.  and  Mrs.  Norton  having  lived  together  without 
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any  interraption  of  their  domestic  felicity,  down  to  tlyf  29th  of 
March,  a  sudden  quarrel  arose  between  them,  and  a  separation  fol- 
lowed, with  which  Lord  Melbourne  had  as  little  connection  as  the 
Judge  presiding  at  this  trial.  There  was  to  have  been  a  great 
gathering  of  Sheridans  imd  Grahams,  at  Frampton,  the  seat  of  her 
brother,  Mr.  Sheridan,  in  Wiltshire.  She  intended  to  have  gone 
there,  and  to  have  taken  her  three  children  with  her.  For  some 
reason  not  explained,  Mr.  Norton,  unfortunately,  was  not  invited. 
If  he  had  been  included  in  the  invitation,  in  all  probability,  he 
would  still  have  been  the  head  of  a  happy  family,  and  the  confiding 
husband  of  an  unsuspected  wife.  He  was  enraged  at  the  supposed 
slight.  Early  in  the  morning,  he  gave  positive  orders  to  Mrs. 
Morris,  that  [the  children  should  not  go;  and  to  prevent  Mrs. 
Norton  firom  taking  them  with  her,  which  she,  perhaps  unjus- 
tifiably, was  strongly  inclined  to  do, — that  she  might  not  leave 
them  behind  to  the  care  of  servants, — that  she  might  show  them 
to  her  relations, — and  that  she  might  enjoy  the  solace  of  their 
caresses, — ^he  sent  them  to  Lord  Grantley's  house,  or  lodgings, 
in  Berkeley-street,  with  a  positive  injunction  that  she  should  be 
debarred  from  their  sight.  Gentlemen,  I  saw  you  were  deeply 
impressed  with  the  account  given  by  the  witness  of  Mrs.  Norton*s 
distraction  and  anguish,  when,  having  first  gone  to  Lady  Sey« 
mour*s,  she  traced  the  children  to  Berkeley-street,  and  was  there 
informed  that  she  could  not  see  them.  Seldom  has  there  been 
drawn  a  more  touching  picture  of  maternal  tenderness  and  distress. 
Next  day,  the  children  were  carried  to  Wonersh,  and  she  hajs  never 
beheld  them  more.    \ 

The  separation,  when  explained,  is  wholly  inconsistent  with  the 
accusation  subsequently  made,  and,  I  may  say,  provideutLidly 
becomes  a  proof  of  innocence.  If  Mrs.  Morris  had  been  kept 
back  from  an  apprehension  of  the  disclosures  she  might  make,  some 
mystery  might  have  appeared  to  hang  about  the  transaction,  and 
some  lurking  suspicion  of  guilt  might  liave  been  entertained. 

Why  was  not  Sophia  GulUver  likewise  put  into  the  witness-box  ? 
She  had  been  the  personal  attendant  of  Mrs.  Norton  for  years.     I 
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have  proved  that  she  was  iii  Court,  subpoenaed  here  as  a  witness  for 
the  PlaintifT;  and  fcuilt  there  could  not  be,  without  her  privity. 
Why  is  she  not  examined  ?  What  has  become  of  my  friend's  pro- 
mise to  call  every  witness  whose  evidence  could  assist  you  in  coming 
to  a  just  verdict  ? 

But  we  may  be  told,  the  Plaintiff  cannot  incur  much  blame 
by  abstaining  firom  calling  a  witness  now  in  the  service  of  Mrs. 
Norton.  What  pretence  can  he  offer  for  not  calling  Fitness  the 
manHBervant,  who  had  been  with  him  during  these  occurrences, 
wha  must  have  admitted  Lord  Melbourne  with  other  visitors,  and 
let  him  out ;  who  was  in  the  house  at  Storey's  Gate  at  the  time  of 
the  separation,  and  who  is  now  actually  taking  care  of  that  house 
employed  and  paid  by  Mr.  Norton  7  Gentlemen,  I  am  entitled  to 
■ay  he  was  not  called  because  he  would  have  confirmed  Mrs. 
Morris^  and  still  fiurther  explained  the  circumstances  of  the  sepa- 
ration, the  removal  of  the  children  that  they  might  not  be  carried 
to  Frampton,  and  the  repulses  experienced  by  the  distracted 
mother,  when  she  implored,  that  she  might  be  permitted  again  to 
caress  them. 

The  case  being  so  got  up  and  so  conducted,  had  the  facts  sworn 
to  by  the  witnesses  been  ever  so  strong,  and,  if  true,  conclusive;  no 
Jury  would  have  felt  it  safe  to  act  upon  them,  and  to  pronounce 
a  verdict  of  guilty.  But  the  evidence  when  examined  is  of  the  most 
flimsy  description ;  and  I  must  express  my  unfeigned  astonishment, 
that,  assuming  as  I  do  the  entire  innocence  of  the  parties, — ^wit- 
nesses, so  picked  up  and  so  disciplined,  have  not  made  out  a  more 
plausible  or  I  should  rather  say,  a  less  preposterous  and  less  ridicu- 
lous case  against  them. 

The  first  ground  on  which  you  were  called  upon  to  infer  that 
Lord  Melbourne  carried  on  an  adultesous  intercourse  with  Mrs. 
Norton,  was  the  clandestine  manner  in  which  he  is  alleged  to  have 
entered  the  house  at  Storey's  Gate.  My  learned  friend  was  very 
eloquent  upon  this,  and,  following  his  instructions,  would  have 
had  you  believe  that  there  being  a  public  door  to  the  house  from 
the  Bird  Cage  Walk,  by  this  entered  all  who  had  occasion  to  go 
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to  the  house  for  an  honeat  purpose;  but  that  Lord  Melbourne, 
that  his  visits  might  be  concealed  from  all  the  world,  slunk  in  by  a 
secret  entrance  in  Prince's  Ckiurt : 

"  with  his  stealthy  pace 

Moved  like  a  ghost." 

How  did  the  &ct  turn  out  on  my  cross-examination  of  the  first 
witness  ? — ^that  the  supposed  secret  entrance  in  Prince's  Court  is  the 
public  outer  street  door  of  the  house, — No.  2  painted  upon  it, — ^with 
a  brass  plate,  a  bell,  and  a  knocker — ^that  this  door  leads  into  the 
hall,  and  is  used  by  all  who  have  occasion  to  enter  the  house, 
whether  tradesmen  or  visitors,  gentle  or  simple, — and  that,  although 
there  is  an  entrance  into  the  house  from  the  Bird  Cage  Walk,  it  is 
private,  and  opens  into  the  dining-room,  being  made  of  glass,  and 
in  truUi  one  of  the  dining-room  windows.  I  am  not  aware  of  any 
evidence  of  any  particular  individual  ever  having  used  it,  and  if 
Lord  Melbourne  had  ever  used  it,  this  would  have  been  brought 
forward  as  evidence  of  his  guilt.  The  Rev.  WilUam  Fletcher  Nor- 
ton, the  priest  before  whom  the  Plaintiff  and  his  bride  plighted 
their  troth  at  the  altar,  and  who  was  called  to  prove  that  he 
pronounced  the  nuptual  benediction  over  them,  as  often  as  he  after- 
warda  visited  them,  entered  the  house  in  the  same  manner  as  Lord 
Melbourne.  Gentlemen,  you  may  remember  I  ventured  to  ask  him 
whether  in  these  visits  he  had  any  improper  views  upon  Mrs.  Nor- 
ton.  The  laugh  with  which  the  Court  re-echoed  and  in  which  you 
could  not  refrain  horn  joining,  shewed  that  in  the  opinion  of  all 
impartial  men  the  charge  was  ludicrous.  From  this  early  blow  my 
learned  friend  never  rallied. 

However,  he  proceeded  with  his  witnesses  and  Hannah  Veitch 
was  called,  who  from  her  accent  is  evidently  a  country-woman  of 
mine,  and  I  am  glad  it  will  be  not  necessary  for  me  to  make  any 
severe  strictures  on  her  testimony.  She  has  left  Mrs.  Norton's 
service  four  years  hist  April,  and  while  there  she  knows  that  Lord 
Melbourne  paid  frequent  visits  although  "she  could  never  get  a 
look  at  him."     Now  Lord  Melbourne's  frequent  visits  have  never 

\ 

Digitized  by  Google  \ 


LORD  MELBOURNE.  16 

been  denied  or  doubted ;  but  sbe  has  shewn  nothing  of  cLandestinity 
about  them,  and  she  might  often  have  had  a  look  at  him  if  she  had 
opened  the  door  when  he  rung  or  knocked.  She  says  she  never 
saw  or  heard  any  thing  prejudicial  to  the  character  of  her  mistreesy 
and  she  supphea  the  deficiency  of  evidence  from  Miss  Norton  not 
being  called,  by  proving  that  this  virtuous  lady,  deeply  interested 
in  her  brother's  honour,  remained  during  a  visit  of  weeks  or  months 
at  Storey's  Gate,  and  instead  of  remonstrance  or  complaint,  ex« 
pressed  high  satisfaction  with  the  domestic  fehcity  which  her  bro- 
ther  enjoyed. 

Next  comes  Trinette  Elliot,  a  discarded  servant  of  bad  character. 
Sir  W.  FoDett :  No. 

Sir  J.  Campbell :  Being  a  single  woman,  she  ceased  to  remain  in 
the  service  of  Mrs.  Norton,  because  she  was  in  the  family  way. 
She  seems  to  have  different  notions  of  morality  from  my  learned 
friend,  for  she  long  tried  to  deny  and  conceal  her  misfortune. 
Gentlemen,  I  may  draw  rash  inferences,  but  I  cannot  help  suspecting 
that  if  an  unmarried  woman  has  a  child,  she  has  carried  on  illicit 
intercourse  with  one  of  the  other  sex,  and  that  this  shows  she  baa 
not  always  observed  the  laws  of  chastity,  the  first  of  female  virtues. 
She  was  the  nursery  maid,  and  she  tells  you  that  Lord  Melbourne 
being  fond  of  all  the  three  children,  the  eldest  of  whom  was  bom 
before  he  had  ever  seen  Mrs.  Norton,  when  he  called,  it  often  hap- 
pened that  the  bell  rang,  and  she  brought  down  the  children  to  the 
diawing-ro<»n,  and  by  and  by  the  bell  again  rang,  and  she  carried 
them  up  to  the  nursery.  But  on  one  occasion  when  the  bell  had 
nmg,  she  saw  Lord  Melbourne  and  Mrs.  Norton  sitting  on  the  sofa, 
witii  her  hand  in  Ids ;  and  on  another  occasion  when  the  bell  had 
rung,  she  entered  the  drawing-room  and  saw  Lord  Melbourne  kiss 
Mrs.  Norton's  cheek.  Gentlemen,  I  have  always  understood  that 
when  any  improper  familiarities  are  to  take  place  between  the  sexes, 
secresy  and  concealment  are  courted — bars  and  bolts  are  used — 
window-shutters  are  closed,  and  bUnds  are  drawn  down.  You  may 
remember  an  instance  of  a  youthful  monarch  being  reprimanded 
by  a  grave  divine  for  neglecting  such  precautions.     My  learned 
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friend  in  his  opening  told  us  something  of  bolted  doors,  but  nothing 
of  the  sort  could  he  get  out  from  any  of  the  witnesses  ;  and,  on  the 
contrary,  they  would  represent  that  when  any  indelicacy  was  con- 
tempkted,  proclamation  was  made,  and  it  was  perpetrated  coram 
populo.  How  can  I  possibly  disprove  the  squeeze  and  the  kiss 
sworn  to  by  Trinette  "EUiot  ?  No  other  person  was  present  except 
the  three  in^emt  children.  But  yarious  others  might  have  intruded 
on  those  occasions.  The  scene  of  the  amorous  dalliance  suggested 
to  your  imagination  is  the  drawing-room  on  the  first  floor  of  a  small 
house,  in  a  pubUc  and  exposed  situation — ^the  door  always  unlocked 
and  unbolted — and  yisitors  frx>m  time  to  time  dropping  in.  Tri- 
nette  tells  you  that  Mr.  and  Mrs.  Norton  kept  much  company,  and 
that  many  visitors  called  at  the  house  besides  Lord  Melbourne. 

She  adds  a  fact,  which  if  true,  would  throw  a  reproach  upon  Mr. 
Norton's  character,  to  which  I  conscientiously  believe  it  is  not  liable 
— ^that  he  disapproved  of  Lord  Melbourne's  visits  and  suspected  the 
honour  of  his  wife,  and  that  on  one  occasion  he  flew  into  a  great  rage 
when  on  coming  home  he  found  Lord  Melbourne  in  the  drawing- 
room.  If  he  had  entertained  such  feelings  it  would  have  been  his 
duty  to  have  forbidden  Lord  Melbourne  the  house,  and  I  beUeve  he 
woidd  have  done  so  the  more  eagerly  on  account  of  the  rank  and 
station  of  the  man  he  suspected.  But  she  is  contradicted  on  this 
point  by  all  the  other  witnesses  who  have  been  examined,  who  all 
state  that  down  to  the  time  of  the  separation,  Mr.  Norton  remained 
on  habits  of  uninterrupted  friendship  with  Lord  Melbourne — that 
by  his  invitation  Lord  Melbourne  dined  at  Storey's  Gate  as  often 
as  once  a  week — and  that  after  dinner  they  not  unfrequently  all 
went  to  the  play  together.  The  witness  is  contradicted  by  my 
friend.  Sir  W.  FoUett,  who  in  his  address  to  you,  assured  you 
that  Mr.  Norton  was  not  at  all  suspicious — that  he  was  under  a 
complete  delusion — and  that  till  after  the  letters  had  been  dis- 
covered,  when  his  wife  left  him,  he  placed  entire  confidence  in  her 
honor. 

But  then  Gentlemen  we  have  a  scene  which  upon  the  first  blush 
seems  very  alarming,   and  I  cannot  here  deny  the  facts  that  are 
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alleged.  EUen  Gibson  actually  introduces  Lord  Melbourne  into 
Mrs.  Norton's  bed-room.  There  he  was — ^but  under  what  circum- 
stances  ?  Mrs.  Norton  was  exceedingly  ill,  unable  to  support  her- 
self, and  was  obliged  to  be  carried  from  her  bed  to  a  sofa  in  her 
bednroom.  Being  smartly  dressed,  she  there  received  a  visit  from 
Lord  MeUxmme,  and  probably  from  various  others  of  her  ac« 
<|iiaiBl«iiee.  During  Lord  Melbourne's  visit.  Miss  Gibson  tells  us 
the  bell  rang  three  times — ^first  on  his  arrival,  to  bring  in  the  chil- 
dren— secondly,  when  they  had  been  some  time  in  the  room,  to  take 
them  out ; — and  thirdly,  soon  after,  as  he  was  going  away,  to  ask 
what  o'clock  it  was,  and  to  let  him  out.  My  alarm  is  gone.  No 
one  can  suggest  the  possibility  of  any  thing  improper  having  passed 
on  this  oeeasion,  and  nothii^  more  is  indicated  than  a  habit  of 
friendship  and  intimacy  consistent  with  the  most  perfect  purity  of 
eondnct  and  of  sentiment. 

The  evidence  of  Elizabeth  Gibson  the  next  witness,  I  denounce  as 
fidse,  incredible,  and  impossible.  She  represents,  that  for  many  months 
together — acts  of  adultery  must  have  been  committed  in  the  drawing 
room — day  by  day — ^without  any  intermissibn — ^without  a  single  ex- 
ception— ^without  r^srd  to  the  health  or  state  of  nerves  of  either 
party — irrespective  of  opportunity — ^reckless  of  the  peril  of  in- 
terruption. She  would  have  you  believe,  that  every  day,  or  at 
least  six  days  in  the  week,  as  regularly  as  the  sun  rose,  or  the 
dock  struck.  Lord  Melbourne  called  at  Storey's  gate, --Mrs.  Nor- 
ton was  neatly  dressed  to  recinve  him, — ^her  hair  smooth,^*her 
idieeka  rougedf-^-her  canzou  composed ; — but  that  invariably  after 
Lord  HeUboume  had  been  with  her  a  certain  time  in  the  drawing 
room,  she  eanuB  up  stairs  to  her  own  chamber  in  dishevelled  state, — 
and  again  smoothed  her  hair, — ^retouched  her  cheeks  with  rouge,  — 
and  readjusted  her  canzou.  The  witness  was  quite  sure  that  all  this 
happened  at  least  six  days  in  the  week  during  all  the  period  she  was 
in  the  service  as  Uuly's  maid. 

I  do  not  know  if  my  friend  will  allow  me  to  refer  to  Debrett's 
Peerage  for  the  age  of  the  noble  Defendant  without  claiming  a 
Jipply. 
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Sir  W.  Follett.     Certainly  not. 

Sir  J.  Campbell.  Then  gentlemen,  I  will  not  say  that  my  noble 
client  was  bom  in  the  year  1779,  or  how  nearly  he  approaches  his 
grand  climacteric.  But  you  may  be  guided  by  your  own  observa- 
tion, and  you  may  know  that  instead  of  being  now  a  gay  and  gallant 
young  man,  he  is  somewhat  '*  declined  into  the  vale  of  years."  With 
him  "the  heyday  in  the  blood  is  tame."  But  were  he  still  in 
flaming  youth, — ^is  no  allowance  to  be  made  for  satiety — ^for  palled 
appetite, — ^for  occasional  indifference, — for  the  ebbs  as  well  as  flows 
of  passion — ^for  the  interruptions  of  business  ?  I  have  never  heard 
any  imputation  upon  the  present  premier,  that  he  has  neglected  his 
official  duties  for  his  private  gratifications ; — and  surely  these  daily 
interviews  must  some  times  have  been  prevented  by  cabinet  coun- 
cils; by  attendance  at  Court;  by  preparation  for  debate  in  the 
House  of  Lords ;  by  receiving  deputations  in  Downing-street ;  by 
applications  for  favours  from  vacillating  opponents ;  by  the  thrice 
told  grievances  of  disappointed  Mends. 

It  is  this  witness  likewise,  I  think  who  speaks  of  Mrs.  Norton 
sometimes  washing  her  hands  in  the  middle  of  the  day, — ^which  she 
could  not  deny  might  be  accounted  for  firom  her  mistress  beii^  in 
the  habit  of  drawing  with  crayons,  gardening  in  her  little  con- 
servatory, and  attending  to  her  infant  children.  In  short.  Gentle- 
men, she  shews  a  determined  resolution  to  bring  forward  the  most 
innocent  actions  and  appearances  as  proofs  of  guilty  and  you  may 
/  safely  dismiss  her  testimony  from  your  mind,  as  founded  on  pal- 
/     pable  exaggeration,  distortion,  misrepresentation,  and  falsehood. 

The  scene  now  changes  to  South-street,  Grosvenor-square,  the 
residence  of  the  Defendant,  and  Bullerman  and  Saunders  tell  you 
of  Mrs.  Norton  having  called  there.  By  whom  was  she  taken? 
By  Miss  Armstrong — in  the  carriage  of  her  father  Colonel  Arm- 
strong. And  who  is  Miss  Armstrong  ?  The  virtuous  daughter  of 
one  of  the  bravest  and  most  distinguished,  and  most  high-minded 
officers  in  the  British  service.  Gentlemen,  I  have  proved  that  Miss 
Armstrong  is  in  attendance  here  to-day, — ^that  she  is  now  sitting 
in  an  adjoining  room,  —and  by  all  sorts  of  entreaties  and  taunts 
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I  hxre  done  what  I  could  to  induce  my  Mend  to  put  her  into  the 
witnesft  box.  And  I  must  say,  Gentlemen,  that  I  think  it  is  most 
cruel  to  mention  her  name  without  giving  her  the  opportunity  of 
explanation,  and  those  who  instruct  my  learned  firiend  know 
whether  this  course  is  not  contrary  to  an  engagement  entered 
into  when  her  father's  servants  were  subpoenaed. 

But  why  should  I  say  one  word  more  of  the  calls  in  South-street, 
when  I  have  shewn  that  on  one  occasion,  at  least,  Mr.  Norton  ac- 
companied his  wife,  and  handed  her  into  the  house  of  Lord  Mel- 
bourne. Mr.  Norton  knew,  and  sanctioned  similar  calls  at  the 
house  of  the  Duke  of  Devonshire,  which  were  equally  innocent  and 
unsuspected. 

Is  it  to  be  said  Gentlemen,  that  a  married  woman  accompanied 
by  her  husband,  or  by  a  female  friend,  whose  character  is  admitted 
to  be  above  all  suspicion,  may  not  in  broad  dayhght  call  at  the 
house  of  an  unmarried  man  without  an  inference  being  drawn 
that  the  meeting  has  been  arranged  for  the  purposes  of  intrigue  ? 
Have  you  never  allowed  your  wives  and  daughters  to  dine  with  a 
widower,  or  old  bachelor,  or  to  call  upon  him  in  the  morning  to 
see  his  pictures,— or  to  carry  him  a  new  publication, — or  to  ar- 
range a  party  to  the  opera  ?  If  such  visits  are  to  be  condemned 
we  must  have  a  new  system  of  manners,  founded  on  the  notions  of 
Asiatic  seclumon,  and  I  doubt  much  whether  the  cause  of  mo- 
rality would  be  advanced  by  the  change. 

But  we  are  again  hurried  back  to  Storey's-gate,  and  we  are  in- 
troduced to  the  ''prime  witness  against  the  premier  of  England" 
as  he  designates  himself.  I  mean  John  Fluke.  I  am  sorry  to  say 
of  this  hero,  that  as  he  advances  in  life  he  recedes  from  respecta- 
bility. We  have  him  first  as  a  soldier  fighting  and  wounded  at 
Waterloo ;  and  he  was  taken  to  Womesh  from  a  cellar  in  Mon- . 
mouth-street,  where  he  sold  old  shoes, — having  passed  through  the 
intermediate  stages  of  a  drunken  coachman,  and  a  cab  driver  who 
absconded  from  his  creditors.  He  was  at  last  dismissed  from  the 
service  of  Mr.  Norton  whose  witness  he  now  is,  for  having  been  so 
much  intoxicated  when  he  ought  to  have  driven  Mr.   and  Mrs. 
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Norton  to  a  party  at  Lansilowne  House,  that  after  he  had  seremt 
times  nearly  oTertumed  the  carriage,  Mr.  Norton  was  himself 
obliged  to  mount  the  box  and  take  the  reins  in  his  hand,  with  his  opera 
hat  on  his  head.  He  ascribed  his  discharge  chiefly  to  Mrs.  Norton, 
whom  he  would  not  swear  that  he  had  not  cursed  in  terms  too  gross 
for  me  to  repeat.  Indeed,  it  is  remarkable,  that  though  he  perfectly 
remembers  what  took  place  fire  or  six  years  ago,  his  memory  is 
very  frail  with  respect  to  occurrences  that  have  happened  within 
a  few  days.  He  cannot  say  he  may  not  have  declared  since  he 
was  subpoenaed  here  as  a  witness,  that  he  expected  that  if  the 
trial  went  right  he  should  receive  five  or  six  hundred  pounds,  and 
that  he  hoped  to  go  down  to  Scotland  and  live  independent.  But 
this  he  is  obliged  unqualifiedly  to  confess,  that  for  the  purpose  of 
being  a  witness  in  this  cause  he  was  taken  from  his  cellar  in  Mon- 
mouth*street,  he  gave  up  his  business  of  selling  old  shoes,  he  received 
at  one  payment  the  sum  of  1 0/.  from  the  PlaintiflTs  attorney,  and  he 
was  carried  down  to  Womesh  with  his  wife  and  three  children, 
and  entertained  at  a  public  house  near  the  mansion  of  Lord 
Grantley.  I  can  hardly  imagine,  that  he  has  now  played  his  part 
according  to  the  rehearsal,  or  he  would  have  been  struck  out  of  the 
piece.  I  cannot  bring  myself  to  think  that  my  learned  friend 
knowing  beforehand  the  story  he  now  tells,  would  seriously  ask 
you  to  believe  it.  What  is  his  story  ? — ^That  having  occasion  to  go 
into  the  drawing  room  with  tickets  for  the  play  which  he  had  been 
sent  for,  he  knocked  and  received  no  answer — ^he  a  second  time 
knocked  and  received  no  answer — ^he  then  opened  the  door  which 
was  unbolted — ^when  he  behv'ld  Lord  Melbourne  sitting  on  a  chair — 
his  elbows  on  his  knees,  and  his  hands  supporting  his  head — gazing 
at  Mrs.  Norton. — Mrs.  Norton  lying  stretched  out  on  the  floor  on 
her  side, — her  feet  towards  the  door — ^her  head  resting  on  the  side  of 
the  hearth  rug  near  the  fire — and  her  cloathes  raised  so  as  to  shew 
one  of  her  legs  naked  above  the  knee.  Did  they  at  last  start  up 
in  confusion  when  awakened  from  their  trance?  No!  they  re- 
spectively maintained  their  position.  *'  She  looked  at  my  lord  and 
''my  lord  looked  at  her.     I  delivered  my  message  but  neither  of 
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"  them  gave  me  an  answer.  1  turned  round  and  retired  from  the 
"  room.  Mrs.  Norton  nodded  to  me  when  I  delivered  my  message, 
"but  did  not  speak.  When  I  withdrew,  Lord  Melbourne  was 
*'  sitting  as  I  have  described  him»  and  Mrs.  Norton  on  the  floor." — 

" There  he  sate  like  ane  bewitched 

And  thought  his  very  een  enhched." 

Such  eagerness  and  delight  might  have  been  expected ;  but  the 
description  of  the  witness  displays  no  degree  of  excitement  or  en- 
thusiasm, llie  Lover  all  the  while  continued  sitting  on  his  chair, — 
his  elbows  on  his  knees,  and  his  hands  supporting  his  head — gazing 
at  Mrs.  Norton.  Instead  of  resembling  a  Spartan  virgin  taught  to 
bare  her  thigh  to  attract  the  notice  of  the  other  sex,  she  seems 
rather  to  have  been  like  the  marble  statue  of  a  nymph  recumbent 
on  its  pedestal  in  a  semisupine  posture,  undeigoing  the  examin- 
ation and  criticism  of  an  antiquary. 

But  on  another  occasion  the  witness  saw  more  lively  symptoms 
of  affection  between  them.  He  says  he  went  into  the  drawing  room 
at  the  same  time  with  Lord  Melbourne,  when  he  heard  him  say 
"How  do  you  dear  Carry" — and  she  kissed  him.  Such  are  the 
notions  of  the  ex-cab-driver  and  ex-vendor  of  old  shoes,  of  love  and 
intrigue  in  high  life ;  and  thus  he  expects  to  earn  his  ^Ye  or  six 
hundred  pounds  and  to  go  down  to  Scotland  and  live  independent  I 

There  is  only  one  other  witness  on  whose  evidence  I  have  to 
comment,  Mrs.  Cummings,  alias  Mrs.  Owen.  I  know  not  whether 
my  friend  chivalrously  stands  up  for  the  purity  of  her  character, 
bat  she  unblushingly  acknowledges  she  was  a  mother  without  being 
a  wife.  She  justifies  herself,  however,  by  representing  that  Owen 
the  tailor  alone  could  boast  of  her  favours,  "it  was  all  owing  to  the 
tailor,"  and  he  would  have  married  her  if  she  had  liked.  A  new 
Eloise.— 

"  How  oft  when  prest  to  marriage  have  I  said 
Curse  on  all  laws  but  those  which  love  has  made. 
Not  Caesar's  Empress  would  I  deign  to  prove, 
No !  make  me  mistress  to  the  man  I  love." 
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I  was  glad  for  the  sake  of  my  friend  Mr.  Thesiger,  whose  teIq- 
able  assistance  I  have  in  this  cause,  and  by  whom  she  was  so  ably 
cross-examined,  that  she  states  so  strongly  her  attachment  and 
fidelity  to  the  taUor;  for  it  appears^  that  she  was  living  as 
a  servant  in  the  family  of  my  learned  Mend  when  her  shiqpe 
exhibited  the  necessity  for  the  marriage  she  declined.  But  why 
should  I  attack  her?  She  told  you  in  the  most  explicit  terms,  that 
during  all  the  time  she  was  in  the  service  of  Mrs.  Norton  she  never 
saw  anything  which  excited  any  suspicion  of  that  lady's  conduct ; 
and  she  now  only  comes  to  tell  you  what  she  then  saw.  If  this  at 
the  time  excited  no  suspicion  in  her  mind,  why  should  it  now  exdte 
suspicion  in  yours  ?  All  the  facts  which  she  states  to  you,  (if  none 
of  them  are  invented,  if  none  are  misrepresented  or  exaggerated)  are 
entirely  consistent  with  the  supposition  of  Mrs.  Norton  being  one 
of  the  most  virtuous  of  womankind.  If  want  of  chastity  is  to  be 
inferred  from  the  symptoms  and  appearances  she  has  described,  I 
venture  to  say.  Gentlemen,  that  the  reputation  of  your  wives  and 
daughters,  though  chaste  as  unsunned  snow,  may  be  in  the  greatest 
peril.  There  is  no  safety  for  the  honour  of  woman  if  by  examining  a 
female  attendant  it  may  be  shewn,  that  there  were  symptoms  and  ap- 
pearances to  be  accotmted  for  by  deranged  health  and  constitutional 
weakness — and  these  are  to  be  admitted  as  proofs  of  moral  depravity. 

An  attempt  by  such  means  to  fix  guilt  upon  the  innocent,  must 
excite  in  your  minds  a  mixed  emotion  of  disgust  and  indignation. 
It  is  alarming,  it  is  appalling,  to  think,  that  the  reckless  and  un- 
principled may  institute  such  inquiries  in  an  open  court  respecting 
any  matron,  and  that  what  delicacy  would  lead  her  to  conceal  from 
her  beloved  husband,  the  father  of  her  children,  on  whose  faithfrd 
bosom  she  lays  her  head,  revealing  to  him  every  secret  feeling  of 
her  heart, — ^is  to  be  examined  into  before  a  judge  and  jury, — i&  to  be 
commented  upon  by  lawyers  in  the  heaiing  of  a  crowded  audience* 
— and  is  to  be  blazoned  in  every  newspaper  in  the  kingdom. 

"  0  heaven  that  such  companions  thou'dst  unfold  ; 
And  put  in  every  honest  hand  a  whip. 
To  lash  the  rascal  naked  through  the  world." 
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Having  now  disposed  of  the  whole  of  the  parol  evidence,  I  come 
to  Lord  Melbourne's  letters  to  Mrs.  Norton,  which  are  said  to  prove 
the  adultery.  Gentlemen,  I  confess  that  when  I  entered  the  court,  I 
had  upon  this  subject  some  anxiety^  Never  doubting  the  innocence 
of  the  parties,  I  was  afraid  firom  the  rumours  confidently  circulated 
of  the  discovery  of  letters,  that  firom  the  intimacy  subsisting 
between  them,  he  might  in  writing  to  her  have  unguardedly  used 
some  expression  liable  to  be  misconstrued.  My  suspense  was  at  an 
end  and  my  relief  unspeakable,  when  my  learned  Mend  had  read 
the  three  letters  firom  Lord  Melbourne,  and  told  you  he  had  no  others 
to  produce. 

It  has  been  stated  to  the  world  in  the  most  positive  and  au- 
dacious manner,  that  letters  had  been  discovered  firom  Lord  Mel- 
bourne written  in  the  most  passionate  terms,  and  containing 
the  fullest  proof  of  successfiil  gallantry.  Nay,  more,  they  were 
to  shew  him  guilty  of  pubHc  delinquency  by  the  disclosure  of 
secrets  of  state  to  his  mistress,  and  a  shameful  abuse  of  the 
patronage  of  the  crown.  In  short  they  were  to  cover  him  with 
disgrace  as  a  man  and  a  minister. 

My  learned  friend  certainly  introduced  the  letters  more  modestly, 
but  still  he  represented  that  they  could  not  have  been  written 
in  the  course  of  an  innocent  acquaintance,  and  that  although 
he  had  no  direct  evidence  of  guilt  by  witnesses,  the  deficiency 
would  thus  be  supplied  by  the  letters — 

Quisnam 

Delator  ?     Quibus  indiciis,  quo  teste,  probavit  ? 
Nil  horum.     Verbosa  et  grandis  epistola  venit. 

Of  Lord  Melbourne's  letters  to  Mrs.  Norton,  three  are  selected  as 
the  most  impassioned,  most  tell-tale,  and  most  damnatory. 
The  first  is  in  these  words — 

"I  will  call  at  about  half  past  four  or  ^ve. 
Yours, 

Melbourne." 
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The  next— 

''How  are  you?  I  Bhall  not  be  able  to  come  to-day »  I 
probably  shall  to-morrow. 

Yours, 

Melbourne." 
The  last— 

"No  house  to-day.  I  will  call  after  the  leyee,  about 
four  or  half  past.  If  you  wish  it  later  let  me  know.  I 
will  then  explain  about  going  to  Vauxhall. 

Yours, 

Melbourne." 

Gentlemen,  there  is  no  one  better  knows  how  to  struggle  with 
difficulties  than  my  learned  friend^  and,  keeping  within  the  rules  of 
honorable  practice,  to  nuike  the  worse  appear  the  better  reason.  I 
dare  say,  therefore,  he  judged  well  in  producing  these  letters ;  but  I 
must  say,  that,  in  my  own  judgment,  they  only  strikingly  shew  the 
ridiculous  nothingness  of  the  case  of  his  infatuated  client. 

The  character  of  the  intercourse  between  the  parties  might  well 
be  ascertained  from  their  correspondence,  and  if  there  had  been 
anything  improper  in  that  inteixourse,  in  their  correspondence 
there  would  be  traces  of  it.     ^-^ 

The  first  letter  it  may  be  said  is  an  assignation  ; — and  it  is  so, — at 
the  house  of  the  husband, — where  the  paramour  so  anxious  to  be 
concealed  was  to  ring  and  knock  at  the  street-door  in  open  day, — 
was  to  be  admitted  by  the  husband's  footman, — ^was  to  be  shown 
into  the  drawing-room — ^where  other  visitors  were  or  might  be  ad. 
mitted, — ^where  the  nurserymaid  with  her  husband's  children  would 
probably  be  sent  for ; — and  no  bolt  or  bar  interposing,  the  husband 
himself  might  enter  when  he  chose. 

Shall  it  be  said  that  the  second  displays  an  earnest  and  agomzing 
solicitude  about  her  health.  "  How  are  you  ?"  However  he  does 
not  cUsplay  much  impatience  to  fly  into  her  arms.  "  I  shaU  not  be 
able  to  come  to-day !  I  probabiy  shall  to-morrow."  Gentlemen  I 
cannot  help  thinking  that  this  displays  much  more  of  listlessness 
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tluiil  of  loTe, — Ihut  the  wriiing  of  it^  short  as  it  is,  was  probably  in* 
terrapted  by  a  yawii» — and  that  it  is  a  hai  specimen  of  the  hum- 
dram  style  of  common  acquaintanceship. 

The  last  letter  is  rather  more  animated* — announcing  intelligence 
always  very  agreeable  to  me,  that  there  is  no  House,  and  speculating 
(as  I  sometimes  do  in  such  an  event)  on  making  a  party  to  Vauxhail, 
^-which  I  dare  say  was  made  with  the  concurrence  of  Mr.  Norton, 
Lord  and  Lady  Seymour  and  other  relations  and  friends  agreeing  to 
join  it, — ^where  they  were  perhaps  met  by  some  of  you^  accompanied 
by  your  wiyes,  daughters  and  friends,  who  may  have  made  a  similar 
party. 

But  Sir  W.  FoUett  gravely  says,  these  letters  show  a  great  and 
unwarrantable  degree  of  affection,  because  they  do  not  begin  and 
end  with  the  words,  "  My  Dear  Mrs.  Norton,"  or  any  other  tender 
appdlatiTe.  There  must  be  much  lore  concealed,  because  none  is 
exhibited.  It  seems  there  may  be  latent  lore,  like  latent  heat,  in 
the  midst  of  icy  coldness.  There  was  the  folminating  powder  of 
loTe  in  each  of  these  packets,  which  was  to  go  o£P,  and  set  Mrs. 
Norton  in  a  blaze,  the  moment  she  opened  them.  My  learned 
friend,  perhaps,  thinks  it  doubtful  whether  they  might  not  be 
brought  within  the  kte  Act  of  Parliament  against  the  clandestine 
sending  of  dangerous  combustibles,  and.  Gentlemen,  an  indictment 
against  Lord  Melbourne  on  that  statute,  would  not  be  more  ridi- 
culous, than  this  action. 

I  have  now  only  to  make  a  few  obsenrations  on  the  letters  of  Mrs. 
Norton  to  the  Plaintiff.  Gentlemen,  I  might  have  objected  to  the 
admissibiHty  of  these  letters.  The  rule  of  law  is,  that  letters  from 
the  wife  to  the  husband  may  be  admitted  on  a  trial  like  this  ifwrii- 
ten  before  the  adulterous  intercourse  is  alleged  to  have  begun,  for 
the  purpose  of  showing  the  terms  of  affection  on  which  they  Uved, 
pienous  to  the  time  when  their  happiness  was  blasted  by  forming 
an  acquaintance  with  the  adulterer.  These  letters.  Gentlemen, 
were  all  written  while  Lord  Melbourne  was  making  the  visits  now 
chafed  as  criminal,  and  chiefly  in  the  year  1835, — ^afler  every  oc- 
currence given  in  evidence,  from  which  you  are  required  to  draw 
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an  inference  of  guilt — ^long  afler  the  eause  of  action^  if  it  exists, 
had  accrued. 

Such  confidence  had  I  in  my  case,  that  I  waived  all  objection  to 
the  letters — without  knowing  what  they  were,  but  knowing  that 
truth  is  consistent,  and  that  if  they  were  genuine,  they  would  serve 
me.  I  now  rejoice  in  the  course  I  adopted ;  for  having  heard  them 
read*  I  am  sure  you  consider,  that  they  strongly  corroborate  the 
innocence  of  Mrs.  Norton  ;  nay,  they  prove  to  demonstration,  that 
if  she  wrote  them,  the  charge  against  her  is  calumnious  and  ffOse. 

They  do  answer  the  purpose  for  which,  professedly,  they  were  in* 
troduced,  by  shewing  a  mutual  attachment  between  Mr.  and  Mrs. 
Norton,  and  that  they  Hved  happily  together,  devotedly  fond  of  the 
children,  with  which  Providence  had  blessed  their  union.  But  the 
letters  shew  that  this  happiness  was  enjoyed  by  them  for  years 
after  their  intimacy  with  Lord  Melbourne,  and  after  the  happening 
of  every  circumstance  from  which  my  learned  friend  calls  upon 
you  to  conclude,  that  he  had  alienated  her  affections  from  her 
husband,  corrupted  her  innocence,  and  made  her  home  a  scene  of 
systematic  vice  and  depravity.  The  playfulness,  the  artless  graces, 
the  touching  tenderness  of  these  letters,  could  only  proceed 
from  that  serenity  of  mind,  which  is  the  reward  of  virtue.  As  a 
specimen,  I  may  read  you  an  extract  from  her  letter  written  in  the 
year  1835,  beginning,  ''My  Dearest  Georgie,"  in  which  she  gives 
her  husband,  then  at  a  distance,  an  accotmt  of  their  children,  and 
the  hopeful  quickness  of  repartee  exhibited  by  them.  "I  was 
shewing  the  operargbiss  you  gave  me  to  the  boys,  and  Brinney  said, 
*  What  do  you  see  ?*  'I  see  your  dear  little  dirty  face,'  quoth  I ; 
I  then  handed  it  to  him,  and  said,  'What  do  you  see  ?'  'I  see  your 
dear  big  dirty  face,'  said  he.  Was'nt  it  quick  and  funny  ?  The 
other  laughed  amazingly  at  this  filial  impertinence.  Spende's  good 
things  I  must  not  omit.  We  were  sitting  with  Charlie,  and  he  was 
dull.  'NoV  says  he,  'let's  resign.'  'What  do  you  mean  ? '  said 
I.  '  People  says  resign^  when  they  goes  out,*  quoth  he.  So  much 
for  living  with  ministers." 

You  may  remember  another  letter  in  which  she  states  how  she 
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saw  one  of  the  boys  washed  and  put  to  bed  after  his  gambols  with 
the  beagle  pappy  and  the  pet  lamb. 

Juryman  :  We  do  remember  her  letters. 

Sir  J.  Campbell :  Then»  Gentlemen,  I  might  peril  my  cause  on 
your  answer  to  this  question.  Can  these  be  the  letters  of  an  tm- 
chaste  wife  ?  Are  they  not  bright  with  the  sunshine  of  innocence  ? 
By  the  constitution  of  the  human  mind,  and  the  eternal  4ecrees  of 
ProTidence,  is  guilt  consistent  with  the  feelings  she  displays  ?  If  she 
bad  forgotten  her  marriage  tow,  would  she,  not  only  hare  loathed 
her  husband,  but  haye  become  indifferent  about  his  oflfepring  ?  would 
not  discord  haye  sprung  up  betweeen  them,  and  regardless  of  all  her 
duties,  would  she  not  have  gone  on  sinking  lower  and  lower  in 
depravity  and  wretchedness  ?  On  the  contrary,  they  continued  to 
kad  the  happy  and  innocent  liie  of  those — 

''  Whom  gentler  stars  unite,  and  in  one  fate, 

Their  hearts,  their  forttmes,  and  their  beings  blend.*' 

Gentlemen,  my  obsenrations  on  the  evidence  are  now  brought  to 
a  close,  and  I  have  httle  more  to  say  beyond  thanking  you  for  the 
patient  and  indulgent  attention  with  which  you  have  favoured  me. 

When  I  consider  what  interests  are  at  stake,  it  is  impossible  for 
me  not  to  feel  the  deepest  apprehension  lest  the  merits  of  the 
cause  should  suffer  from  deficiency  in  the  advocate. 

The  effect  of  your  verdict  on  the  cotmcils  of  the  Sove'  ign,  of 
which  so  mnch  has  been  said  out  of  doors,  and  the  a^  .icipation 
of  which  may  have  given  rise  to  the  action,  can  have  no  i  ifluence  on 
your  minds  ; — and  with  me  all  public  considerations  are  merged  in 
anxiety  for  the  private  character  and  happiness  of  the  individuals 
whose  fate  is  involved  in  the  result  of  this  memorable  trial. 

To  Lord  Melbourne,  Gentlemen,  it  is  probably  a  matter  of  no  great 
momeni^  whether  he  is  to  retain  or  lose  the  power  and  patron- 
age of  office ;  but  it  is  of  the  last  importance  to  him  that  he  should 
not  be  regarded  as  a  deliberate  seducer,  as  a  systematic  libertine,  as 
a  contemnor  of  all  the  rules  of  religion  and  of  honour.  I  beheve  I 
may  say  of  him,  in  the  words  applied  to  a  predecessor  of  his,  that 
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in  the  midst  of  a  stormy  admiDistration,  with  many  poUtical  op- 
ponents, he  is  almost  without  a  personal  enemy.  You  may  judge 
how  he  is  heloved  by  his  private  friends,  who  have  the  oppor^ 
tunity  of  witnessing  the  frankness  of  his  demeanour,  the  simplicity 
as  well  as  elegance  of  his  manners,  the  unaffected  hilarity  of  his 
disposition,  and  his  unceasing  respect  for  the  feelings  of  others, 
arising  from  the  goodness  of  his  heart. 

Qentlemen,  I  would  become  counsel  for  the  Plaintiff,  and  plead- 
ing for  his  true  interests,  implore  you  to  rescue  him  fh>m  the 
danger  to  which  he  has  wantonly  exposed  himself,  and  the  delusion 
into  which  he  has  been  led.  He  is  trif  ing  with  his  happiness.  He 
is  throwing  a  pearl  away.  Without  just  grounds  he  has  proceeded 
to  this  extremity.  Restore  him  to  content  and  the  tranquil  mind. 
Tell  him  by  your  verdict  that  his  wife  is  worthy  of  the  unbounded 
confidence  he  reposed  in  her,  and  instead  of  being  false  to  wedlock, 
is  heavenly  true. 

I  cannot  contemplate  without  deep  emotion  the  effect  of  your 
verdict  upon  the  fate  of  this  lady.  In  the  pride  of  beauty,  in  the 
exuberance  of  youthful  spirits,  flattered  by  the  admiren  of  her 
genius,  she  may  have  excited  envy,  and  may  noir  have  borne  her 
triimiph  with  uniform  moderation  and  meekness;  but  her  piia- 
ciples  have  been  unshaken,  her  heart  has  been  pure, — as  a  wife  her 
conduct  has  been  irreproachable, — as  a  mother  she  has  set  a  bright 
example  to  her  sex.  If  necessary,  some  indulgent  allowance  might 
have  been  asked  for  her  manners,  without  questioning  her  honour. 
My  learned  friend  referred  to  the  race  from  which  she  is  sprung. 
Her  fiiunily  presents  I  believe  an  unparalleled  instance  of  genius 
being  displayed  by  five  successive  generations — ^mixed  up  at  times 
with  eccentricity — ^but  ever  free  frx>m  dishonesty.  The  first  mem- 
ber of  the  ftunily  of  whom  I  have  any  knowledge  was  the  friend  of 
Swift,  and  is  thus  characterized  by  Lord  Cork :  "  Indigent  and 
cheerful ;  yet  in  the  midst  of  all  poverty  still  a  quibbler,  a  punster, 
a  fiddler  and  a  wit,  who  never  suffered  a  day  to  pass  without  a 
rebus,  an  anagram,  or  a  madrigal."  In  spite  of  some  eccentricities 
the  friend  of  Swift  was  a  man  of  mtegrity  as  well  as  a  man  of 
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genius.  His  son,  the  friend  of  Johnson,  was  known  for  his  at- 
tainments in  literature,  and  for  his  unbending  principles,  although 
now  and  then  quarrelling  with  his  best  friends,  and  among  others 
with  the  great  Lexicographer.  According  to  Boswell,  the  first  of 
biographers,  Johnson,  however,  always  said  of  him  '<  Sheridan 
is  a  good  man."  I  have  only  to  pronounce  the  name  of  his  son 
Richard  Brinsley  Sheridan  to  recall  to  your  recollection  that  he  was 
the  greatest  dramatist  and  one  of  the  greatest  orators  and  statesmen 
who  appeared  in  the  reign  of  George  IIL,  and  that  in  the  midst  of 
pressing  pecuniary  embarrassments  brought  on  by  imprudence,  he 
yielded  to  no  temptation,  and  was  ever  true  to  his  party  and  his 
principles.  His  son  was  cut  off  in  early  life,  but  not  before  he  had 
given  earnest  of  talents,  which*  if  he  had  been  spared,  would 
have  added  fresh  lustre  to  the  name  he  bore.  That  son  left 
three  infant  daughters  destined  to  be  the  ornament  and  the  charm 
of  English  society  in  the  present  reign; — Lady  Seymour,  whose 
name  was  mentioned  by  several  of  the  witnesses,  married  to  the 
eldest  son  of  the  Duke  of  Somerset,  and  Mrs.  Blackwood,  married 
to  the  heir  of  the  Barony  of  Duffenn ;  the  third  is  Mrs.  Norton, 
now  on  her  trial  before  you — ^for  wesl  or  for  woe.  Through  what 
vicissitudes  has  she  passed!  Once  a  helpless  orphan,  depending 
like  her  sisters  on  the  kindness  of  relations,  she  became  destined  like 
them  to  wear  a  coronet.  How  brilliant  did  her  lot  appear  on  the 
morning  of  the  fatal  day  when  she  was  deprived  of  her  children ! 
Toong,  beautiful,  accomplished,  highly  connected,  enjoying  great 
literary  reputation  from  her  works— enjoying  what  was  far  more 
valuable,  the  esteem  and  confidence  of  her  husband* — ^her  acquaint- 
ance courted  by  poets  and  statesmen, — ^listening  to  the  prattle  of  her 
hsping  boys  as  they  strove  for  her  caresses !  What  must  have 
been  her  subsequent  sufierings  7  Figure  to  yourselves  her  surprise 
and  her  horror  when  the  charge  of  infidehty  was  first  brought 
against  her. 

But  worse  remains  behind, — unless  you  stand  forward  as  her 
protectors.  Hitherto  she  has  been  received,  consoled,  and  che- 
rished by  her  relations  and  friends.     If  you  pronounce  the  word, 
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she  must  henceforth  be  looked  upon  as  a  guilty  creature — she  muBt 
be  abandoned  by  all  and  become  an  outcast — death  or  loss  of  reason 
being  her  only  prospect  of  relief.  Conscious  innocence,  an  appeal 
to  the  Searcher  of  all  hearts,  may  support  a  Christian  in  the  last 
mortal  agony;  but  what  woman,  howeyer  firm-minded  and  sub- 
missire,  could  live  to  be  spumed  as  polluted  from  the  arms  of  a 
husband  she  still  loves, — to  be  debarred  for  ever  from  the  sight  of 
her  children,  who,  instead  of  being  brought  up  to  honour  her,  are  to 
blush  for  her  supposed  crime,  when  they  are  old  enough  to  under- 
stand the  stain  she  has  brought  upon  them — ^to  be  regarded  as 
a  disgrace  by  all  who  can  count  her  in  their  line — and  if  she  flies 
to  foreign  chmes,  still  to  be  under  the  apprehension  that  she  may  be 
pointed  to  by  the  slow  unmoying  finger  of  scorn.  I  read  in  your 
countenances.  Gentlemen,  your  undoubting  opinion  of  her  spotless 
innocence,  and  your  desire  now  to  publish  this  opinion  to  the 
world. 

But  before  I  conclude,  I  am  bound  according  to  the  express  in- 
structions I  have  received  from  Lord  Melbourne,  to  dedare  in  his 
name,  and  in  the  most  solemn  and  emphatic  manner,  that  he  is  not 
guilty  of  the  charge  brought  against  him,  and  that  neither  by  word 
or  deed  has  he  ever  abused  the  confidence  reposed  in  him  by  Mr. 
Norton.  I  know  well,  Gentlemen,  that  you  cannot  act  upon  this 
assertion,  and  I  do  not  seek  to  influence  by  it  that  verdict  which 
you  have  sworn  to  find  according  to  the  evidence. — Look  to  the 
evidence,  and  if  it  supports  this  charge,  I  desire  you,  reganfleas  of 
the  consequences,  to  find  a  verdict  for  the  FlaintiflP  with  exemplary 
damages.  But  the  evidence  instead  of  bringing  home  guilt  to 
the  accused,  only  reflects  disgrace  on  the  accuser.  The  accusar 
tion  is  built  simply  on  the  frequent  visits  of  Lord  Melbourne ; — 
and  he  by  adverse  fkte  being  now  without  domestic  ties,  you  are 
called  upon  to  believe  and  to  act  upon  the  belief,  that  he  could 
not  without  immoral  designs  and  indulgences  retire  from  court 
formality  and  in8incerity,-'^from  the  noise  of  faction  and  firom 
the  cares  of  state,  to  enjoy  the  repose  of  private  life — ^to  taste 
the  pleasures  of  refined  conversation — and  to  witness  the  sports 
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of  children  who  would  neither  flatter  nor  deceive  him.     Might  he 

not  have 

**  — —  his  happier  hour 

Of  social  converse  ill  exchanged  for  power  P" 

Gentlemen,  this  action  must  have  originated  in  a  scheme  to  over- 
throw the  present  Government  hy  traducing  the  private  character  of 
its  chief,  though  the  honour  of  an  innocent  female,  and  the  hap- 
piness of  a  respectable  family  should  be  the  necessary  sacrifice. 
There  is  not  more  moral  guilt  in  the  assassinations  and  poisonings 
to  which  the  stru^es  of  political  parties  have  given  rise  in  other 
countries  and  other  ages.  This  attempt,  if  successful,  would  be 
more  cruel  to  its  victims — by  allowing  them  to  Hve  when  life  has 
become  a  burthen,  and  more  dangerous  to  society,  as  it  would  be 
perpetrating  a  great  crime  through  the  forms  of  law,  and  com- 
mitting sacrilege  in  the  very  temple  of  justice.  But  such  an  at- 
tempt never  can  succeed  till  Englishmen  have  lost  the  love  of  truth, 
the  fairness,  the  firmness,  by  which  they  have  ever  been  distin- 
guished, and  until  trial  by  jury,  hitherto  the  palladium  of  our 
rights  and  hberties,  shall  be  converted  into  an  instrument  of  our 
degradation  and  oppression. 

Gentlemen,  I  sit  down  in  the  calm  conviction,  that  you  will 
without  a  moment's  hesitation  free  my  client  from  the  groundless 
charge  brought  against  him, — and  in  the  fond  hope,  which  I  may 
be  pardoned  for  expressing,  that  the  Plaintiff— at  the  first  look  of 
tenderness  being  forgiven  by  his  wife  the  unfounded  suspicions  he 
has  entertained, — ^his  children  may  in  a  few  hours  be  clinging  round 
their  reconciled  parents, — and  that  his  home  may  again  become,  and 
may  long  continue,  the  abode  of  undoubting  love,  and  domestic 
fdidty.* 


•  After  the  eridaioe  had  been  lummed  up  by  Lord  Chief  Juttioe  Tindal,  the  Jury  iinm«- 
diataly  ftmod  s  Todkt  fbr  the  Defcndrat— wfaidi  oilled  Ibrth  kwd  rqjoidiigs  in  the  Court  and 
the  a4K»nu«  Hall. 

As  a  fVtither  proof  of  the  pubUc  sympathy.  It  may  be  mentioned,  that,  without,  of  ooune, 
mwanliig  to  pay  any  penonal  oompHment,  when  Sir  John  CampbeU  cooduded  his  addieas  to  the 
Jury,  then  was  a  diout  of  applause  which  could  with  difficulty  be  lestiaiDed.  and  that  when  he 
entned  the  House  of  Commons  between  eleven  and  twelve  o^dodL  at  night  after  the  verdict 
bad  been  piooanneed,  he  was  received  with  loud  cheers  as  he  walked  up  to  his  place. 
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Tlie  Qaeen  v.  Medhurst-— Central  Criminal  Court,   April 
13th,  1839. 

INTRODUCTION. 

Francis  Hastings  Medhurst  aged  nineteen,  the  eldest  son 
of  a  very  respectable  and  wealthy  family,  while  residing  as  a  pupil 
with  the  Reverend  Frederick  Stunner  at  Hays  in  Middlesex,  had 
unfortunately  stabbed  with  a  knife  a  fellow  pupil,  Mr.  Joseph 
ALsop,  rather  younger  than  himself,  and  in  a  few  days  death 
ensued.  Great  horror  was  excited  in  the  public  mind,  stories  were 
circulated  in  the  public  press,  that  Mr.  Medhurst  who  had  been 
bom  and  received  his  early  education  in  Sicily,  f^m  a  grudge  against 
the  deceased  had  purchased  the  knife  as  an  instrument  of  vengeance, 
and  having  fastened  a  quarrel  upon  him  had  cruelly  assassinated 
him  in  the  premeditated  fray.  A  coroner^s  jury  being  assembled, 
found  a  verdict  against  Mr.  Medhurst  for  wilful  murder.  He  im- 
mediately surrendered  himself  to  justice,  but  the  magLstrates  before 
whom  he  was  brought,  on  investigating  the  facts,  thought  the  case 
amounted  only  to  manslaughter,  and  committed  him  to  be  tried  for 
that  offence.  At  the  following  sessions  of  the  Central  Criminal 
court,  an  indictment  for  murder  was  preferred  against  him.  The 
Grand  Jury  however,  after  an  explanation  of  the  law  upon  the 
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anbjeet  froia  the  learned  Recorder  of  London,  negatived  the  bill  as 
to  murder  and  found  it  only  for  manslaughter 

It  was  generally  understood  that  the  charge  of  murder  would  be 
abandoned,  and  the  counsel  for  the  prosecution  were  not  unwilling 
to  adopt  this  course  :  but  at  the  meeting  of  the  court,  the  presiding 
Judges,  in  the  discharge  of  their  duty,  insisted  that  the  trial  for 
murder  should  proceed  on  the  Coroner^s  inquest,  and  that  a  jury 
must  decide  on  the  quality  of  the  offence.  I  was  thrown  into  a 
state  of  great  alarm  and  consternation, — ^having  conceived  that  after 
the  finding  of  the  Grand  Jury  my  client's  life  could  be  in  no  danger, 
— and  being  now  under  apprehension  that  the  petty  jury  to  be  im- 
pannelled  might  from  prejudice,  or  influenced  by  the  cry  against  the 
mtroduction  of  secret  stabbing  into  this  country,  be  very  un- 
favourably disposed  towards  him.  Although  the  prosecution  was 
conducted  with  great  candor  and  moderation  by  Sir  Frederick 
Pollock,  there  were  symptoms  exhibited  by  some  of  the  Jury  which 
increased  my  alarm,  and  at  the  close  of  the  evidence  for  the  crown, 
the  result  seemed  very  doubtful. 
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SIR  JOHN  CAMPBELL,  ATTORNEY  GENERAL. 

May  it  Please  Your  Lordships, 

Gentlemen  of  the  Jury,  although  deeply  and  consciendoualy 
convinced  of  the  innocence  of  my  client,  no  language  could  describe 
the  anxiety  with  which  I  rise  to  address  you.  My  situation  is  new 
and  appalling.  While  preparing  to  discharge  my  duty  as  counsel 
for  the  prisoner,  and  when  I  entered  the  court  this  morning,  I  had 
believed  that  the  only  charge  to  be  brought  against  him  before  you 
was, — that  without  premeditation  or  mahce  he  had  caused  the  death 
of  a  fellow  creature, — and  that  the  utmost  peril  to  which  he  was  ex- 
posed was  imprisonment — ^from  which  he  would  have  been  restored 
to  his  friends  and  to  society  without  any  lasting  stain  upon  his  cha- 
racter. By  the  decision  of  the  Judges,  (to  which  I  must  submissiyely 
bow,)  he  now  stands  before  you  upon  his  deUverance  for  life  or  death. 
He  is  charged  with  the  crime  of  Wilful  Murder, — and,  if  the  charge 
were  true, — one  of  the  foulest  murders  since  the  days  of  him  who 
did  the  first  murderr  It  must  be  supposed  that  in  early  youth, — 
when  only  kind,  generous,  and  afiectiouate  feehngs  were  to  be  ex- 
p^ted  in  his  bosom,  it  rankled  with  hatred  and  revenge,  and  that 
he  formed  tl^  dehberate  purpose  to  take  the  life  of  one  who  had 
not  yet  reached  manhood, — ^the  companion  of  his  studies — ^with 
whom  he  had  planned  many  boyish  enteiprizes, — ^his  playfellow,**- 
his  friend. 

''  Murder  most  foul  as  in  the  best  it  is. 
But  this  most  foul,  strange  and  unnatural." 

Gentlemen,  if  you,  in  the  painful  dischai^e  of  your  awful  duties, 
were  to  feel  yourselves  bound  to  pronounce  a  verdict  of  Guilty 
against  him,  he  could  have  no  hope  of  mercy.    Not  only  must  he  be 
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hurried  out  of  this  world  as  unfit  to  live  in  it,  but  hia  name  would 
be  handed  down  to  distant  generations,  as  an  unparalleled  instance 
of  early  depraTity. 

Remember,  howeyer.  Gentlemen,  that  of  this  charge  he  is  already 
acquitted,  not  only  by  the  decision  of  the  enlightened  Magistrates 
of  Middlesex,  who  refused  to  commit  him  for  a  higher  crime  than 
manskughter,  but  by  the  Grand  Jury  of  the  county,  who,  in  entire 
conformity  to  the  law  as  expounded  to  them  from  the  bench, 
rejected  the  bill  of  indictment  for  Murder, — thereby  declaring 
that  all  the  evidence  for  the  prosecution — even  taken  ex-parte — did 
not  so  much  as  make  out  a  case  to  put  him  upon  his  trial  for  this 
atrocious  ofifence. 

He  is  chaj^d  with  murder  only  by  the  Coroner's  inquest, — on 
which,  technically  speaking,  he  may  be  lawfully  tried  and  conricted, 
but  which  I  must  use  the  freedom  to  say,  in  no  degree  rebuts  the 
presumption  of  innocence.  For  the  deliberate  verdict  of  twelye 
Englishmen  on  their  oaths,  after  listening  to  a  sound  exposition  of 
the  law,  I  have  the  most  unfeigned  respect ;  but  for  the  inquest  of 
a  coroner's  jury  in  a  case  of  sudden  death  I  have  no  respect  at 
all.  The  constable  gets  together  whom  he  can  first  find — no  quali- 
fication being  required  in  the  jurymen.  They  meet  amidst  the 
Amies  of  an  ale-house.  Whatever  rumours  have  been  spread  in 
the  neighbourhood  respecting  the  fate  of  the  deceased  and  the  sup- 
posed murderer  they  have  heard ; — and  the  more  horrible  and  im- 
probable, such  rumours  are,  they  are  the  more  apt  to  believe  them. 
To  calm  their  imaginations — ^they  are  by  law  required  to  view  the 
dead  bocfy,  with  its  convulsed  countenance  and  ghastly  wounds, 
befm^e  they  b^;in  their  investigation ; — ^and  the  Coroner  who  ougkt 
as  Judge  to  explain  to  them  nice  legal  distinctions,  and  to  enlighten 
their  understandings,  may  be  a  low  legal  practitioner,  unqualified 
for  such  duties,— or  a  person  wholly  uninitiated  in  law,  who  has 
been  elected  to  the  office  by  popular  arts,  and  who  seeks  to  in- 
flame the  prejudices  of  the  Jury  instead  of  allaying  them.  In 
extenuation  of  the  recklessness  with  which  a  verdict  of  wilful 
murder  may  be  pronounced  by  such  a  tribunal,  I  should  mention 
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that  the  Jury  and  the  Coroner  are  not  aware  of  the  Bolemnity 
or  conaequences  of  the  act  about  which  they  are  employed. 
Nor  ia  this  to  be  wondered  at,  for  I  beheve  I  may  positively 
assert  that  in  the  annals  of  the  administration  of  criminal  justice 
in  this  country,  there  is  not  a  single  instance  of  a  conviction  for 
murder  on  the  finding  of  a  Coroner^s  inquest.  In  the  vast  majority 
of  instances,  the  instrument  is  quashed  for  gross  informality ;  and 
if  there  be  any  ground  for  the  charge,  an  indictment  for  murder  is 
found  by  a  Grand  Jury. 

This  institution  Gentlemen,  is  one  of  the  safeguards  of  the  rights 
and  privileges  of  EngHshmen,  which  I  hope  no  innovator  will  ever 
touch  with  sacrilegious  hand.  It  has  been  proposed  to  do  away  with 
Grand  Juries, — composed  of  men  the  most  eminent  for  station, 
and  intelligence,  guided  in  their  deHberations  by  the  judges  of  the 
land, — and  to  give  the  power  of  instituting  prosecutions  and  putting 
a  man  upon  his  trial  on  the  gravest  charges  to  the  magistrate, 
who  takes  the  examinations,  or  to  a  public  prosecutor,  to  be  ap- 
pointed by  the  Crown.  I  have  shewn  myself  no  enemy  to  legal 
reform ;  but  this  is  a  change  which  I  have  always  resisted,  and  shall 
continue  to  resist; — ^and  I  trust  it  will  long  be  the  boast  of  this 
country,  that  in  the  case  of  offences  inducing  a  forfeiture  of  life 
or  property,  the  Attorney-general  of  the  Crown,  and  the  highest 
Court  of  criminal  jurisdiction  have  no  such  power,  and  no  man  can 
be  called  upon  to  hold  up  his  hand  and  plead  to  an  accusation,  till 
at  least  twelve  of  his  fellow  subjects,  having  deliberated  upon 
his  case,  have  expressed  an  opinion,  that  he  ought  to  answer  the 
chai^.  This  is  a  noble  protection  against  the  malice  of  individuals, 
against  the  oppression  of  Government,  and  against  haste  and  in- 
l^ozperance  in  the  administration  of  penal  law.  In  reality  and  in 
truth.  Gentlemen,  of  this  protection  is  my  unfortunate  client  de- 
prived ;  and  he  is  exposed  to  the  peril — to  the  suspense — ^to  the 
obloquy  of  a  trial  on  such  a  charge  as  this,  after  a  Grand  Jury  have 
pronooneed  him  innocent.  But  in  your  candour,  in  your  calmness, 
in  your  discrimination,  in  your  love  of  justice,  he  implicitly  con- 
fides. 
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Noir,  Gentlemen,  I  muflt  draw  your  attention  more  particularly 
to  the  nature  of  the  accusation,  and  the  evidence  hy  which  it  is 
supported. 

The  inquest  avers,  that  the  prisoner  of  his  malice  aforethought 
assaulted  Joseph  Alsop,  and  of  his  malibe  aforethought  struck  and 
wounded  him  the  said  Joseph  Alsop,  and  the  said  Joseph  Alsop  of 
his  malice  aforethought  did  kill  and  murder.  The  charge  is  muV' 
der — a  crime  at  which  human  nature  shudders,  and  which  hy  the 
law  of  man  and  of  God  is  to  be  punished  with  death.  "  Whoso 
sheddeth  man's  blood,  by  man  shall  his  blood  be  shed."  But  to 
constitute  this  crime,  malice  aforethought  must  be  alleged  and 
proved.  It  is  not  enough,  that  one  human  being  directly  causes 
the  death  of  another— or  the  skilM  surgeon  who  performs  an  ope- 
ration terminating  fatally,  would  be  a  murderer.  Design  even  will 
not  create  criminality— or  not  only  the  public  executioner,  but  the 
defender  of  his  country,  who  kills  a  public  enemy  in  open  battle, 
would  be  a  murderer.  Nor  will  the  causing  of  death  through 
culptble  negligence,  amount  to  murder — ^no.  Gentlemen,  nor  the 
causing  of  death  upon  sudden  provocation,  and  in  the  heat  of 
blood.  The  law  mercifully  makes  allowance  for  human  infirmity* 
and  only  inflicts  its  last  penalty  when  there  is  proof  of  dehberate 
malice— where  there  has  been  a  premeditated  purpose — ^where  a 
mortal  wound  is  maliciously  inflicted  without  provocation  and 
without  excuse.  Now  there  is  here  not  only  a  total  want  of  proof 
of  malice,  but  there  are  various  facts  in  evidence  by  which  malice  is 
positively  and  affirmatively,  negatived,  and  disproved. 

What  is  substantially  the  narrative  of  the  witnesses  respecting  the 
death  of  the  unfortunate  Alsop  ?  The  Reverend  Frederick  Sturmer, 
curate  of  Hayes,  had  for  pupils  three  young  gentlemen,  Medhurst, 
Dallison,  and  Alaop.  There  had  been  a  difiPerence  between  them,  Dalli- 
son  and  Alsop  taking  part  against  Medhurst,  and  refusing  to  speak 
to  him, — ^but  he  had  expressed  a  wish  to  be  reconciled  to  them.  On 
the  morning  of  Saturday,  the  9th  of  March,  the  three  breakfasted 
in  company  with  Mr.  and  Mrs.  Sturmer,  and  Dallison  immediately 
after  set  ofif  on  a  visit  to  his  friends.     Medhurst  going  up  to  the 
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room  in  which  Dallison  and  he  slept,  found  the  ghiss  of  his  watdi 
broken.  This  watch  he  had  received  as  the  hist  gift  of  an  affec- 
tionate father ;  and  he  supposed  that  the  gkss  had  been  intention- 
ally broken  by  Dallison.  With  his  watch  in  one  hand,  and  in  the 
other  a  large  walking  stick  which  he  usually  carried,  he  entered  the 
parlour  in  which  Alsop  was  sitting  with  Mr.  Sturmer, — and,  ad- 
dressing the  latter,  said,  *'  What  do  you  think  that  blackguard  who 
has  just  gone  away  has  done.  He  has  broken  the  glass  of  my 
watch."  Alsop  exclaimed,  ''You  are  a  liar  and  a  blackguard  for 
saying  so."  Medhurst  struck  him  with  the  stick.  Alsop,  who  was 
taller  and  stouter,  closed  upon  him,  wrested  the  stick  from  him, 
struck  him  with  it,  and  when  they  were  eight  feet  apart,  was  again 
advancing  with  the  stick  in  both  his  hands — ^to  strike  with  the  whole 
force  of  his  body  another  blow, — ^which  might  have  proved  fatal. 
Medhurst  at  that  moment  took  the  knife  from  his  pocket — ^touched 
a  spring  at  which  it  flew  open, — and  the  fatal  wound  was  inflicted. 
Mr.  Sturmer  without  making  any  effort  to  separate  or  to  appease,  or 
to  control  them,  had  left  the  room.  Alsop  fell.  Medhurst  cried  out 
"Oh  God" — ^ran  for  help— assisted  him  to  his  bed-chamber — ap- 
plied a  bandage  to  staunch  the  bleeding  from  the  wound,  expressed 
a  desire  that  medical  advice  should  be  obtained — and  offered  at  his 
own  expense  to  send  an  eiqpress  to  the  relations  of  Alsop  to  bring 
them  to  his  presence.  All  human  care  was  vain.  The  wound, — 
treated  as  it  was, — proved  mortal,  and  on  the  14th  day  of 
March  Alsop  expired,  having  exchanged  forgiveness  with  Medhurst, 
and  with  his  last  breath  acquitted  him  of  all  malicious  intention. 

Could  the  coroner  be  justified  in  telling  the  jury  (if  he  did  so), 
that  this  was  a  case  of  Murder, — ^although  the  accused  be  a  gentle- 
man by  birth  and  breeding,  and  although  he  did  carry  a  dangerous 
weapon  ?  Gentlemen,  I  by  no  means  defend  the  carrying  of  such 
weapons.  I  agree  with  my  learned  Friend  Sir  Frederick  Pollock, 
in  wishing  that  there  were  a  law  against  the  sale  of  them.  But 
however  improper  the  fashion  and  construction  of  the  knife,  re- 
member. Gentlemen,  it  was  not  a  stiletto  purchased  by  an  assassin. 
The  prisoner  had  been  in  possession  of  it  before  the  original  cool- 
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ness  between  him  and  the  deceased  arose,  and  had  openly  used  it 
in  hiB  favourite  amusement  of  carpentering.  The^boast  he  is  proved 
to  have  uttered  respecting  its  power,  clearly  shews  that  he  did  not 
obtain  or  keep  it  for  any  secret  or  unlawful  purpose. 

I  must  respectfully  caution  you.  Gentlemen,  not  to  allow  its 
formidable  appearance  to  make  any  unfavourable  impression  upon 
you  with  respect  to  the  guilt  of  the  prisoner.  My  Friend,  Sir 
F.  Pollock,  has  conducted  the  prosecution  with  great  moderation, 
and  I  am  sure  had  no  intention  of  biassing  your  judgments  when 
he  exhibited  to  you  the  instrument  of  death.  But  I  could  not 
witness  without  some  uneasiness,  the  sensation  produced  upon 
you  when  he  touched  the  spring,  and  the  long  blade  flew  open — 
with  spots  of  rust  upon  it.  In  the  course  of  my  experience  in 
courts  of  justice  I  have  observed,  that  such  sights  never  fail  to 
make  a  dangerous  impression,  and  in  conducting  prosecutions  for 
murder  I  have  been  very  cautious  in  introducing  them.  Deep  sym- 
pathy is  immediately  excited  for  the  deceased,  which  may  uncon- 
sciously lead  to  indignation  against  the  hand  by  which  the  instru- 
ment was  held,  and  to  something  like  a  desire  for  judicial  vengeance. 
"  Blood  will  have  blood."  Such  sights  we  know  from  the  celebrated 
lines  of  our  great  northern  poet,  are  the  best  calculated  even  to  create 
superstitious  horror,  and  entirely  to  disturb  the  empire  of  reason. 
"  Five  tomahawks,  with,  blood  red  rusted  ; 

Five  scymitars,  with  murder  crusted, 

A  garter  which  a  babe  had  strangled, 

A  knife  a  father's  throat  had  mangled. 

Whom  his  own  son  of  life  bereft 

The  grey  hairs  yet  stack  to  the  heft." 

But  Gentlemen  you  will  calmly  ask  yourselves  this  question. 
"Where  is  the  premeditation  ?  Where  is  the  malice  aforethought  ? 
When  the  party  rose  from  the  breakfast  table  on  the  Saturday 
morning, — when  Medhurst  went  up  into  his  room,  what  was  passing 
in  his  mind  ?  Did  he  harbour  any  design  against  the  life  of  Alsop  ? 
There  cannot  be  a  doubt,  gentlemen,  that  he  expected  the  day  would 
be  spent  in  improving  studies  or  innocent  amusements.    He  had  been 
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at  variance  with  his  companionB,  but  he  had  expressed  a  desire,  and 
he  cherished  a  hope  of  speedy  reconciliation.  "Who  can  control 
his  fate  ?"  He  finds  the  glass  of  the  watch,  which  he  so  fliuch 
valued — (as  he  thought)  purposedly  smashed.  He  was  incensed^ — 
but  not  against  Alsop.  He  considered  Dallison,  who  had  left  the  place, 
the  author  of  the  mischief, — and  it  was  against  Dallison  he  went 
to  comphiin  to  Mr.  Stunner.  When  he  entered  the  parlor  Akop 
was  there ;  but  to  Sturmer  alone  did  he  address  himself,  and  the 
words  he  used  could  have  no  reference  to  Alsop.  All  idea  of  pre- 
meditated design  against  Alsop  is  at  an  end.  Nor  can  you  severely 
blame  my  unfortunate  client  for  what — without  premeditation — 
most  unexpectedly  followed.  It  is  with  the  greatest  reluctance  that 
I  say  anything  against  that  unfortunate  young  man,  Joseph  Alsop* 
Nothing  ever  was  exhibited  more  beautiful,  more  generous,  more 
christian,  more  edifying — than  his  demeanor  from  the  moment  he 
received  the  blow  till  he  breathed  his  last.  But  I  am  compelled  in 
the  discharge  of  my  duty  and  from  a  regard  to  truth  and  justice  to 
say,  that  he  must  be  strongly  condemned  for  the  language  he  then 
held,  and  that  personal  chastisement  might  have  been  anticipated 
f^m  the  insult,  he  then  o£fered  to  his  companion.  "You  are  a 
liar  and  a  blackguard." 

Sir  F.  Pollock,  "for  saying  so." 

Sir  J.  Campbell,  for  saying  what?  Nothing  addressed  to  Alsop 
or  concerning  him.  In  this  unhappy  controversy  Alsop  undoubtedly 
was  the  aggressor.  Thus  assailed,  what  course  was  my  client  to 
pursue  ?  Was  he  tamely  to  submit  to  the  insult?  and  how  was  he 
to  resent  it  ?  He  was  in  his  twentieth  year,  but  both  parties  were 
to  be  considered  in  statu  pupillari,  and  it  wiU  hardly  be  supposed 
that,  appealing  to  the  code  of  honour,  a  requisition  was  to  be  made 
through  the  intervention  of  a  friend  for  an  apology,  or  an  hostile 
meeting.  Was  he  to  bring  an  action  for  defamation  ?  Was  he  to 
wait  that  he  might  seek  redress  by  a  complaint  to  Mr.  Sturmer 
who  had  fled  ?  Gentlemen,  he  did  what  you  could  hardly  regret 
that  a  son  of  yours  should  do  under  similar  circumstances.  Being 
called  "  a  liar  and  a  blackguard,"  he  instantly  struck  the  party  so 
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inmilting  Inm — with  the  walking  stick  which  he  held  in  his  hand. 
The  Btick  waa  wrested  from  him»  and  a  blow  from  it  was  inflicted 
upon  him  by  his  more  athletic  antagonist.  Here  again,  Gentlemen, 
I  am  most  reluctantly  compelled  to  censure  the  unhappy  Alsop. 
If  he  did  not  apologize,  he  ought  at  least  to  have  been  satisfied  and 
to  hare  withdrawn.  But  being  at  the  distance  of  eight  feet,  he 
gnii^>ed  the  stick  with  both  hands,  raised  it  above  his  head,  and 
was  rushing  forward  to  strike.  Medhurst  could  not  retreat,  he  was 
standing  against  the  wall.  He  could  not  escape,  Alsop  stood  oppo- 
site the  door  and  intercepted  his  flight.  In  that  awful  extremity 
he  resorted  to  his  sole  means  of  defence.  The  knife  was  drawn 
from  his  pocket,  the  blade  was  opened  and  presented  as  a  protec- 
tion.    Alsop  still  advanced,  and  the  fatal  wound  was  received. 

If  a  desire  of  vengeance  and  not  self-defence  had  been  the 
motiye  of  the  prisoner,  what  then  would  have  been  his  demeanor  ? 
His  passion  would  have  been  gratified.  He  would  have  enjoyed  at 
least  that  momentary  satisfaction,  though  to  be  followed  by  remorse, 
which  is  felt  in  accomplishing  an  object  however  wicked.  But  he 
was  instantly  horror-struck,  and  "  Oh  God,"  he  exclaimed.  No 
other  utterance  could  he  find  for  grief  and  anguish. 

From  that  moment  he  could  not  have  shown  more  sympathy 
and  tenderness  for  the  sufferings  of  the  deceased,  or  a  more  earnest 
and  eager  wish  for  his  recovery,  had  he  been  a  beloved  brother 
who  by  some  mischance  had  met  a  similar  fate  from  the  hand 
of  a  stranger.  Nor  was  this  from  any  sordid  regard  to  his  own 
safety.  I  believe  that  though  unconscious  of  ever  having  enter- 
tained any  bad  feeling  towards  Alsop,  and  certain  that  the  offence 
with  which  he  now  stands  charged  never  could  be  truly  imputed  to 
him,  he  would  willingly  have  sacrificed  his  own  existence  to  rescue 
his  friend  from  the  consequences  of  the  wound  of  which  he  was  the 
unfortunate  cause.  Need  I  remind  you  how  kindly  he  conducted 
him  to  his  chamber,  how  affectionately  he  hung  over  him  in  bed, 
trying  to  assuage  his  pain,  and  the  earnestness  he  displayed  that  the 
sufferer  might  be  surrounded  by  his  relatives  ?  If  my  client  had  felt 
any  consciousness  of  guilt  or  alarm  for  his  own  safety,  he  might  at 
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any  time  have  fled  to  await  the  event.  But  he  coutiuued  by  the 
uck  bed  to  the  last ;  he  still  remained  in  the  house  when  the 
scene  had  closed, — and  being  informed  of  the  finding  of  the  Coroner's 
Jury  accusing  him  of  murder,  he  yoluntarily  went  to  a  magistrate 
and  surrendered  himself,  that  he  might  be  tried  by  God  and  his 
Country. 

Is  this  the  conduct  of  a  murderer?— of  one  who  thirsted  for 
blood  ?-^who  planned  assassination  ? — who  had  such  a  wicked  and 
depraved  heart,  that  without  provocation  or  excuse,  he  would  take 
the  life  of  him,  who,  with  the  exception  of  a  boyish  dispute  which 
might  have  been  easily  appeased,  had  never  done  any  thing  to 
offend  him,  and  whom  he  had  always  loved  and  cherished  ? 

But,  Gentlemen,  there  is  a  witness  whose  evidence  you  must  be- 
lieve, and  whose  evidence  conclusively  proves  the  innocence  of  my 
dient.  That  witness  is  the  unfortunate  Alsop, — ^whose  voice  is 
heard  by  you  from  the  grave.  I  am  afraid.  Gentlemen,  to  approach 
the  touching  scene  of  the  reconciliation  and  mutual  forgiveness  of 
these  two  young  men, — whose  fate,  though  different,  is  perhaps 
equally  to  be  deplored, — ^lest  I  should  be  overpowered  by  my  feelings, 
and  entirely  disqualified  for  the  farther  discharge  of  my  duty  before 
you.  When  it  was  annoimced  to  Alsop  that  his  recovery  was  hope- 
less, he  pressed  the  hand  of  Medhurst ; — embraced  him ; — ex- 
claimed, **  We  were  both  to  blame,  and  I  forgive  you," — asked  and 
received  foi^veness.  The  last  words  he  ever  spoke  amounted  to  a 
verdict  of  Not  Guilty  in  favour  of  my  client.  When  his  eye  was 
becoming  dim,  his  hand  cold,  and  his  voice  tremulous,  and  it  was 
evident  to  himself  and  those  around  him  that  his  earthly  career 
was  rapidly  drawing  to  a  close,  the  surgeon  asked  him  if  Med- 
hurst had  been  actuated  by  malice  ?  He  answered,  —  '*  Cer- 
tainly not,"  and  expired.  That  declaration  of  innocence  was  not 
accompanied  by  the  form  of  a  judicial  oath  to  speak  the  truth. 
But  is  it  entitled  to  less  credit?  He  knew  that  he  had 
nothing  to  hope  or  to  fear  on  this  side  the  grave;  that  he  was 
speedily  to  appear  in  the  immediate  presence  of  his  Maker,  and 
that  his  eternal  doom  was  to  be  sealed  according  to  the  purity  of 
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luB  heart,  and  the  sincerity  of  his  parting  words.  Are  you  to 
suppose  theD,  that  from  a  false  generosity,  from  a  spurious  chivalry, 
he  wished  to  screen  guilt  frt)m  punishment,  and  that  with  this  view 
he  penrerted  the  truth,  and  went  out  of  the  world  pronouncing  a 
falsehood  ?  As  a  true  christian,  he  knew  that  forgiveness  is  the 
condition  on  which  we  hope  to  be  foigiven ;  and  imitating  the  ex- 
ample of  the  Divine  Founder  of  our  religion,  he  would  have  been 
ready  in  his  last  moments  to  pray  for  mercy  from  above  upon  his 
murderer  if  he  had  come  to  his  end  by  the  blow  of  premeditation 
and  malice  :  But  he  knew  that  he  spoke  before  the  Searcher  of  all 
hearts, — ^that  he  was  forthwith  to  render  an  account  of  his  words 
and  of  his  actions  to  the  God  of  truth, — ^and  that  when  the  com- 
mandment of  God  against  murder  has  been  violated,  the  safety  of 
God's'  creatures  requires  that  the  penalty  affixed  to  this  crime 
should  be  inforced  by  human  laws. 

He  now  calls  upon  you  to  acquit  the  prisoner.  Perhaps  we  may 
withuot  irreverence  suppose  that  he  is  conscious  of  this  solemn  pro- 
ceeding, and  his  gentle  spirit,  if  it  can  by  any  mysterious  means 
influence  your  minds,  must  inspire  you  with  the  conviction,  that 
the  accused  was  free  from  malice,  and  that  his  act  was  unaccom- 
panied by  that  criminal  intention  which  alone  constitutes  guilt. 

His  surviving  relatives, — although  the  prosecutors, — ^must  re- 
joice in  the  acquittal.  They  have  done  their  duty  to  his  memory 
by  instituting  the  prosecution,  and  laying  the  case  fairly  before 
you.  The  candour  and  humanity  of  my  learned  friend  truly  re- 
present the  spirit  by  which  they  are  actuated,  and  shew  that  none 
would  more  deeply  regret,  that  from  any  excess  of  good  feeling  in 
the  jury, — ^from  any  preconceived  opinion, — ^from  any  unfounded 
rumour, — ^from  any  desire  to  discountenance  the  practice  of  carrying 
secret  weapons,  my  client  should  be  in  undue  peril.  It  is  impos- 
sible not  to  sympathize  with  them  for  the  heavy  loss  they  have 
sustained  in  the  untimely  death  of  a  young  man  of  such  promise, — 
so  likely  to  be  a  credit  and  a  blessing  to  his  family.  It  must  be 
some  consolation  to  them  to  reflect  that  he  did  not  die  unprepared ; 
that  repentance  there  is  every  reason   to  hope   atoned  for  any 
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youthful  erron  he  might  have  committed,  and  that  for  hia  own 
sake,  the  change  is  not  to  he  deplored, — as  he  is  taken  ftx>m  the  evil 
to  come — ^withdrawn  to  peace  and  happiness — ^from  a  world  heset  hy 
temptation — ^where  the  most  prosperous  meet  with  many  privationsy 
disappointments,  and  sorrows. 

But  what  must  he  the  feelings  of  the  relations  of  Medhurst, — 
his  widowed  mother, — ^his  little  hrothers  and  sisters, — old  enough  to 
know  the  nature  of  the  charge  brought  against  him,  and  its  awM 
consequences  ?  He,  Gentlemen,  as  you  may  perceive,  behaves  with 
firmness  and  resolution,  in  the  consciousness  of  innocence, — ready 
with  God's  assistance  to  meet  his  fate  whatever  it  may  he.  What  a 
group  would  they  now  present  to  you  ?  Till  they  suddenly  heard 
the  astounding  intelligence  that  he  was  committed  to  prison  on  a 
charge  of  murder,  they  had  ever  found  him  quiet,  mild,  gentle,  du- 
tiful, and  affectionate. — ^They  looked  forward  to  an  early  visit  from 
him, — ^when  as  usual  he  would  fly  into  his  mother's  arms, — and 
his  brothers  and  sisters  clinging  round  him  to  kiss  him,  he  would 
remark  how  they  had  increased  in  stature  and  beauty  since  the 
fiunily  was  last  assembled.  These  innocents  are  imacquainted  with 
legal  distinctions, — they  are  incapable  of  appreciating  the  degree  of 
danger  to  which  by  law  he  may  be  exposed ; — in  an  agony  of  tears 
they  await  your  verdict.  But,  Gentlemen,  their  suspense  and  their 
suffering  will  be  recompensed  by  the  joy  of  that  moment  when 
you  restore  him  to  their  embrace,  all  danger  over,  and  his  character 
unsullied. 

It  is  my  duty,  however,  to  tell  you,  that  though  prepared  at  once 
to  acquit  on  the  charge  of  murder,  it  does  not  necessarily  follow 
that  you  are  to  pronounce  a  general  verdict  of  Not  Guilty.  The 
prisoner  may  still  be  chargeable  with  the  lesser  offence  of  man- 
slaughter,^—which  would  not  affect  his  Ufe.  But  there  are  two 
grounds.  Gentlemen,  on  both,  or  either,  of  which  I  submit  to  you, 
that  you  may  entirely  acquit, — without  violating  the  rules  of  law 
which  it  is  of  importance  to  all  should  be  respected. 

You  observed.  Gentlemen,  that  I  put  various  questions  to  the  sur- 
geons respecting  the  treatment  of  the  wound,  and  that  the  answers 
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were  somewhat  contradictory.  Now,  Gentlemen,  I  admit  that  even 
if  I  had  established  to  your  entire  satisfaction  that  the  surgeon 
called  in  was  unskilful,  that  his  treatment  was  injudicious  and  that 
by  a  different  course  there  would  have  been  a  much  better  chance 
of  recovery,  this  would  not  amount  to  a  defence.  But  it  will  be  for 
you.  Gentlemen,  to  say,  whether  I  have  not  done  a  great  deal  more 
and  satisfied  you  that  the  wound  in  itself  was  not  dangerous  to  life, 
and  whether  the  infiammation  which  terminated  fatally,  was  not 
brought  on  by  an  improper  suture,  and  above  all  by  the  tight  ban- 
dages,— condemned  by  all  the  scientific  witnesses.  K  that  should 
be  your  opinion.  Gentlemen,  no  part  of  the  charge  is  supported. 

At  all  events.  Gentlemen,  if  instant  death  had  taken  place,  the  ques- 
tion would  arise,  whether  under  the  extraordinary  circumstances  of 
the  case,  the  prisoner  for  self-defence  was  not  justified  in  opening  the 
knife, — as  he  might  have  been  in  drawing  a  sword  if  he  had  had  one 
by  his  side — so  as  to  make  thift  a  case  of  justifiable  homicide.  The 
law  certainly  permits  the  use  of  a  mortal  weapon  for  self-defence, 
only  in  the  last  extremity.  There  must  be  a  reasonable  apprehen- 
sion of  immediate  danger  to  life  f^m  violence — ^there  must  be  no 
opportunity  of  flight  or  escape, — and  the  use  of  the  mortal  weapon' 
muat  appear  the  only  means  of  preservation.  But  you  will  say, 
whether  all  these  conditions  did  not  concur  in  this  case  at  the 
moment  of  alarm  when  the  knife  was  resorted  to,  for  the  purpose 
of  warding  off  the  impending  danger.  Alsop  considerably  taller 
and  stouter  than  his  antagonist,  had  got  possession  of  the  large 
stick  and  was  evidently  in  a  fit  of  violent  passion ;  for  not  satisfied 
with  inflicting  one  blow, — after  retreating,  that  he  might  add  force 
to  the  next, — ^he  was  advancing  with  the  instrument  of  vengeance  in 
both  hands ; — and  who  will  say  it  was  a  chimerical  fear  that  a  blow  so 
inflicted  upon  a  weak  young  man  whoUy  unarmed  and  defenceless 
might  prove  fiital?  It  must  be  admitted,  that  farther  retreat  or 
flight  was  impossible,  and  that  no  other  weapon  offensive  or  defen- 
sive except  the  one  resorted  to  was  within  the  reach  of  the  pri- 
soner. There  is  no  reason  to  suppose  that  even  then  he  intended 
any  thing  against  the  life  of  the  assailant.     He  more  probably 
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thought  that  the  production  of  the  weapon  would  stop  the  assault, 
and  he  could  not  anticipate  that  Alsop,  though  enraged,  would  rush 
forward  upon  it  and  meet  his  fate. 

I  have  too  much  respect  for  you  to  do  more  than  aUude  to  a  topic 
which  has  been  most  improperly  used  out  of  doors  to  prejudice  my 
chent — ^that  on  account  of  his  Italian  or  Sicilian  education,  he  must 
be  considered  trained  to  the  use  of  the  stiletto.  If  an  Italian  or 
Sicilian  were  on  his  trial  before  you,  he  would  not  suffer  from  such 
a  surmise.  Much  less  can  it  bias  a  Jury  of  Englishmen,  against  a 
young  Englishman  bom  of  English  parents  and  reared  in  the  bosom 
of  an  English  family. 

Gentlemen,  with  respect  to  the  quality  of  the  act  and  the  distinc- 
tions between  manslaughter  and  justifiable  homicide,  you  will  receive 
the  directions  of  the  very  learned  Judge  who  presides.  It  is  your 
province  to  apply  the  evidence  to  the  law ;  but  I  desire  that  you 
will  take  the  law  ftx)m  him  as  he  shall  expound  it ; — and  I  trust, 
that  both  on  the  law  and  fact,  you  may  conscientiously  pronounce 
a  verdict  of  Not  Guilty. 

I  ought  not  to  conclude  without  expressing  my  abhorrence  of 
the  conduct  of  the  Rev.  Mr.  Sturmer  in  this  transaction.  In  moral 
guilt  he  is  far  more  culpable  than  either  of  the  two  young  men 
who  quarrelled  before  him.  By  an  exertion  of  bodily  strength  if 
necessary,  it  was  his  duty  to  have  parted  them : — ^but  an  admoni*- 
tion,  or  even  a  look  from  their  master,  would  have  been  enough 
to  restrain  them.  He  fled, — and  by  his  timidity  or  recklessness^ 
the  Ufe  of  one  was  lost,  and  the  life  and  reputation  of  the  other 
are  put  in  peril. 

Gentlemen,  I  cannot  refrain  from  pointing  out  to  you,  the 
combination  of  occurrences,  over  which  my  unhappy  dient  had 
no  control,  and  which  brought  about  the  misfortune  which 
none  can  more  deeply  lament.  On  the  morning  in  question 
Dallison  quitted  Mr.  Stunner's, — the  glass  of  Medhurst's  watch 
was  found  broken — ^when  he  went  to  complain  to  Mr.  Sturmer, 
Alsop  was  in  the  room, — AIsop  grossly  insulted  him  and  attempted 
to  wreak  vengeance  upon  him  for  resenting  the  insult — Mr.  Stur- 
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mer  shamefully  violated  his  duty  in  not  preserving  order  between 
them.  Was  ever  any  one  in  his  situation  so  much  the  victim 
of  circumstances,  and  so  Uttle  to  be  censured  for  intentional 
wrong? 

But,  Gentlemen,  I  trust  you  vill  feel  yourselves  justified  in  pro- 
nouncing a  verdict  which  will  at  once  transfer  him  from  the  bar  of 
this  court  to  hberty  and  the  arms  of  his  affectionate  relations ;  that 
his  education  being  finished,  he  will  at  once  enter  upon  the  duties  of 
life ;  and  that  there  lies  before  him  a  long  career  of  usefulness,  re- 
spectabihty  and  happiness.  You  not  only  will  acquit  him  of  the 
capital  charge,  but  by  a  general  verdict  of  Not  Guilty,  you  will  rescue 
him  from  the  peril  of  being  sentenced  by  the  court  to  be  banished 
for  ever  from  his  native  country,  and  to  spend  the  rest  of  his  days 
among  the  vilest  of  malefactors.  He  has  already  suffered  much, 
and  I  fear  to  his  last  hour  must  carry  about  with  him  the  painful 
recollection  of  having,  though  unintentionally,  caused  the  death  of  a 
friend  and  a  school-fellow.  Of  this.  Gentlemen,  I  am  sure  that 
whenever  his  story  is  truly  told,  he  will  be  thought  more  unfor- 
tunate than  criminal,  and  more  to  be  pitied  than  condemned. 

To  your  hands.  Gentlemen,  I  now  commit  his  fate — ^with  an  earn- 
est prayer  to  Almighty  God,  that  your  verdict  may  be  founded  on 
justice,  and  tempered  with  mercy.* 

•  Tlie  Jatf  aoquttted  the  prifoner  of  muidcr,  but  found  him  guilty  of  nuu-ilftughtcr,  and 
he  was  ■mtcncfd  to  impriaonmont  ftnr  three  yenn. 


Digitized  by 


Google 


PARLIAMENTARY  REFORM. 


INTRODUCTION. 


I  HAD  from  my  earliest  years  of  reflection  been  a  strenuous 
friend  to  Parliamentary  Reform.  The  degrading  state  of  the  repre- 
sentation in  Scotland  was  extremely  humiliating  and  mortifying  to 
evey  Scotsman  who  had  any  value  for  tree  institutions,  or  any  re- 
gard for  the  honour  of  his  native  country.  Although  Scotland  was 
without  the  shadow  of  free  election  either  in  counties  or  towns, — in 
England  there  certainly  was  a  very  considerable  remnant  of  the 
ancient  representative  system.  In  the  counties,  notwithstanding  the 
exclusion  of  all  copyholders  and  leaseholders,  there  was  a  numeioos 
and  independent  constituency,  and  in  many  cities  and  boroughs 
there  was  an  ample  opportunity  for  the  effective  manifestation  of 
public  opinion  in  the  choice  of  representatives.  But  in  this  part  of 
the  island  likewise  some  change  had  become  indispensable,  to  adapt 
our  institutions  to  our  actual  circumstances,  and  to  revive  the  re- 
spect which  must  exist  in  every  well-governed  country  for  the  su- 
preme legislative  authority.  The  scandal  created  by  the  transfer- 
able nomination  boroughs,  and  the  discontent  arising  from  the 
great  towns,  such  as  Manchester  and  Birmingham,  not  being  repre- 
sented at  all,  would  have  disabled  the  House  of  Commons  from 
efficiently  performing  its  duty,  however  virtuous  its  Members,  and 
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howeTer  patriotic  its  acts.  But  the  misgoyemment  of  the  country 
and  many  public  calunities,  were,  in  my  opinion,  to  be  directly  im- 
puted to  the  defectiye  and  corrupt  system  of  the  representation  of 
the  people. 

Entertaining  these  views,  it  was  with  great  satisfaction  I  heard 
Mr.  brougham,  elected  so  honourably  for  the  county  of  York, 
giye  notice  on  the  first  day  of  the  session  when  I  first  entered  Par- 
liament, of  a  motion  for  leaye  to  bring  in  a  bill  for  Parliamentary 
Reform,  and  I  immediately  intimated  to  him  my  resolution  warmly 
to  support  him. 

The  great  change  immediately  took  place  by  the  resignation  of 
the  Duke  of  Wellington,  and  the  formation  of  the  Liberal  Goyem- 
ment  under  Lord  Grey. 

The  Reform  Bill  introduced  by  Lord  John  Russell  on  the  1st  of 
March  IS.Tl,  though  at  first  appearing  to  me  rather  too  sweeping 
a  measure, — upon  consideration  I  entirely  approved  of  as  safe  and 
prudent, — and  I  joined  in  the  general  enthusiasm  it  called  forth. 
Being  on  the  Oxford  circuit  as  a  barrister  when  it  was  to  be  read  a 
second  time,  I  came  to  attend  my  duty  in  the  House  at  a  consi- 
derable professional  sacrifice,  and  I  had  the  satisfaction  to  find,  that 
1  had  by  so  doing,  materially  furthered  the  measure, — the  second 
reading  being  carried  by  a  majority  of  one  only.  Uut  I  had  not  an 
opportunity  of  explaining  my  sentiments  upon  the  subject  till  after 
the  dissolution  of  Parliament,  and  the  reintroduction  of  the  lull  in 
the  new  House  of  Commons. 

In  the  third  night's  debate  on  the  second  reading  of  the  bill,  Mr. 
Frankland  Lewis  addressed  the  House, — admitting  the  necessity  for 
some  reform,  but  severely  censuring  the  bill — yet  intimating  an 
intention  to  vote  for  the  second  reading. 

When  he  sat  down,  I  presented  myself,  and  was  called  to  by  the 
Speaker. 
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SIR  JOHN  CAMPBELL. 

Mr.  Speaker,  every  one  must  admire  the  candour  and  sincerity 
of  the  honourable  Member  who  has  just  sat  down,  and  every  one 
must  honour  the  objections,  difficulties,  and  doubts  which  perplex 
his  wavering  mind.  I  rejoice  to  think  that  after  all  his  animadver- 
sions on  the  provisions  of  the  bill,  he  is  to  vote  for  the  second 
reading — ^which  I  trust  will  be  carried  almost  unanimously.  The 
necessity  for  some  reform  of  the  representation  is  now  conceded, 
and  hardly  any  one  ventures  to  oppose  the  principle  of  the  measure. 
We  hear  no  longer  of  the  absolute  and  feUcitous  perfection  of  the 
present  system.  We  hear  no  longer  of  the  peril  to  the  constitution 
in  the  smallest  alteration  of  it — ^in  the  disfranchising  of  a  single 
rotten  borough,  or  in  granting  the  elective  franchise  to  any  one 
great  unrepresented  community.  The  sharp  end  of  the  wedge  has 
lost  its  horrors.  The  poUcy  now  is  to  profess  a  desire  for  some 
reform,  but  to  object  to  this  plan  of  reform — ^without  suggesting  any 
other,  and  to  call  for  delay.  The  honourable  Member  for  Radnor 
says  the  time  will  come,  and  complains  of  precipitation.  Has  not 
the  subject  been  discussed  in  innumerable  publications  during  the 
last  fifty  years,  as  well  as  at  innumerable  pubtic  meetings  7  Has  it 
not  been  debated  within  these  walls  and  in  the  other  House  of 
Parliament  by  all  the  illustrious  statesmen  who  have  flourished  during 
that  period?  This  specific  measure  was  brought  forward  by  the 
Government  in  the  last  Parliament,  and  canvassed  many  successive 
nights.  It  has  since  been  submitted  to  the  people,  and  sanctioned 
by  their  enthusiastic  approbation.  The  fulness  of  time  has  arrived. 
Farther  delay  ought  not  to  be  asked,  and  will  not  be  endured. 

For  my  own  part,  the  more  I  have  examined  the  measure,  its  wis- 
dom appears  to  me  the  more  striking,  and  any  objections,  difficulties, 
or  doubts  which  rested  on  my  mind  have  been  cleared  away.  I  can 
assure  the  House  that  I  proceeded  to  the  consideration  of  the 
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subject  with  the  most  profound  reyerence  for  the  constitation  of  my 
country.  I  believe,  and  I  hesitate  not  to  affirm  that  there  has  been 
a  greater  share  of  freedom,  prosperity,  and  happiness  enjoyed  by 
the  English  nation  under  the  English  constitution,  than  ever  fell  to 
the  lot  of  any  other  nation  in  the  world.  My  conviction  is,  that  to 
preserve  internal  tranquility ;  to  command  the  respect  of  foreign 
states ;  to  secure  enlightened  legislation,  and  an  upright  administra- 
tion of  the  laws ;  to  give  full  sway  to  public  opinion  without  the 
danger  of  convulsion — ^there  never  was  a  constitution  so  well  de- 
vised as  an  hereditary  monarchy,  with  an  hereditary  peerage,  and 
an  elective  assembly  truly  returned  by  the  voice  of  the  people.  To 
renovate  and  preserve  this  constitution  I  support  the  present  bill. 

If  it  were  introduced  merely  to  remove  anomalies,  or  to  gain 
some  experimental  advantages,  or  to  illustrate  some  poUtical  theory, 
I  should  condenm  it.  I  am  for  the  constitution  under  which  our 
fathers  have  hved»  and  which  in  practice  has  been  found  adapted 
to  our  feelings,  our  habits,  and  our  wants.  Were  the  Bill  to  make 
a  new  constitution,  no  arguments  in  its  favour,  however  plausible, 
would  weigh  with  me.  I  allow,  that  constitutions  cannot  be 
made; — they  must  grow — ^and  grow  gradually,  according  to  the 
character  and  circumstances  of  the  people  who  are  to  live  under 
them.  I  entirely  concur  in  the  sentiments  of  Mr.  Fox:  that  '*If  by 
some  interposition  of  divine  providence,  all  the  wise  men  who  ever 
lived  in  the  world  were  assembled  together,  they  could  not  make  even 
a  tolerable  constitution" — that  is,  a  constitution  adapted  to  the  peo- 
ple to  be  governed.  Any  other  must  vanish  like  a  passing  cloud. 
A  noble  Lord  (Lord  Porchester)  who  spoke  in  this  debate  with  so 
much  abihty — ^in  describing  the  failure  of  the  imitations  of  the 
English  constitution,  introduced  into  Corsica  and  Portugal,  seemed 
to  ascribe  this  failure  to  the  want  of  rotten  boroughs ;  he  said  the 
theory,  not  the  practice  of  our  constitution  had  been  adopted,  and 
he  rather  intimated  that  with  a  due  proportion  of  G^attons  and  Old 
Sanuns  it  might  have  been  transplanted,  and  would  have  been  still 
flourishing  in  those  countries.  I  must  beg  leave  to  differ  from  the 
noble  Lord,  and  to  doubt  whether  the  English  constitution,  in  its 
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ideal  purity  or  degenerate  practice,  could  long  endure  in  a  country 
where  no  legislatiye  power  had  been  before  entrusted  to  the  aris- 
tocracy, and  representative  assemblies  were  unknown.  Violent 
changes  are  not  to  be  attempted, — ^least  of  all  in  a  country  like  this, 
where  there  is  so  much  to  be  put  in  hazard.  You  must  r^ard  not 
only  the  supposed  grievance  you  mean  to  redress,  but  the  inconve- 
nience which  may  arise  from  the  remedy  you  propose  to  adopt. 
In  countries,  which  in  the  main  have  been  well  governed,  the  rule 
of  wisdom  seems  to  be — ^introduce  only  such  changes  as  are  neces- 
sary to  remove  practical  grievances,  and  to  adapt  your  institutions 
to  the  altered  circumstances  of  the  times.  The  Dutch  provinces 
acted  on  thia  rule  when  they  threw  off  the  Spanish  yoke, — and  so  did 
our  American  colonies  when  they  achieved  their  independence.  Such 
was  the  rule  of  Lord  Somen  and  the  authors  of  the  Revolution  of 
1688.  It  was  necessary  to  exclude  Roman  CathoUcs  from  the 
Throne,  and  to  correct  the  abuses  of  prerogative.  The  dynasty 
was  changed  no  farther  than  was  necessary  to  exclude  Roman  Ca- 
thoUcs from  the  Throne  ;  the  just  hmita  of  the  prerogative  were  de- 
termined by  the  bill  of  rights, — and  in  all  other  respects  the  constitu- 
tion and  laws  remained  the  same  under  'V^lliam  and  his  successors. 

An  Argument  much  rehed  upon  by  our  opponents  has  been 
deduced  from  the  fact  that  no  change  was  then  made  in  our  repre- 
sentative system.  No  complaint  had  then  been  made,  that  the 
House  of  Commons  did  not  truly  represent  the  people ;  the  griev- 
ance which  for  the  time  united  all  parties,  was  the  tyranny  of  the 
Sovereign  in  attempting  violently  to  subvert  the  rehgion  and  laws 
of  the  country. 

But  it  is  a  great  error  to  suppose  that  the  representation  of  the 
people  in  the  end  of  the  1 7th  century  was  in  the  same  deplorable 
state  as  in  the  year  1830,  on  the  accession  of  his  present  l^jesty. 
The  number  of  dose  boroughs  was  by  no  means  so  considerable 
then  as  now ;  and«  above  all,  large  towns  without  representatives, 
and  large  classes  in  the  community  without  the  elective  franchise 
had  not  then  presented  the  spectacle  of  a  great  nation  that  had 
outgrown  its  institutions.     Take  the  metropolis  as  an  example  of 
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the  change.  The  metropolis  then  consisted  of  the  City  of  London 
and  the  City  of  Westminster  on  the  one  hank  of  the  Thames,  and 
the  borough  of  Sonthwark  on  the  other,  all  returning  members 
to  Parliament.  If  you  will  now  look  to  the  r^ons  of  the 
Tower  Hamlets,  Finsbury,  Marylebone,  and  Lambeth,  you  wiH  find 
an  unrepresented  population  more  numerous,  and  possessing  more 
wealth  and  intelligence  than  all  the  inhabitants  of  our  metropolis 
in  the  reign  of  William  3rd,  or  than  all  the  inhabitants  of  any 
other  capital  in  Europe  at  the  present  day.  Still  more, — at  the 
era  of  the  Beyolution  the  House  of  Commons  folly  enjoyed  the 
confidence  of  the  country,  and  there  was  no  danger  of  its  acts 
being  contemned  as  the  result  of  oligarchical  infli^ence.  If  the 
same  evils  which  we  now  experience  had  existed  in  the  time  of 
Lord  Somers,  he  would  have  applied  a  similar  remedy. 

What  are  these  erils?  That  a  majority  of  the  Members  of 
this  House  are  either  the  nominees  of  borough  proprietors,  or 
are  returned  to  it  by  means  of  the  grossest  corruption: — that 
many  large  towns  have  sprung  up  of  late  years  which  are  en- 
tirely without  representatives :— that  there  are  numerous  classes 
amongst  us  possessed  of  wealth  and  intelligence,  from  whom  the 
electiye  franchise  is  improperly  withheld, — and  that  in  consequence 
there  exist  a  general  discontent,  disgust,  suspicion,  contempt  and 
hatred  towards  the  House  of  Commons,  which  may  lead  to  revolu- 
tion if  not  removed  by  timely  reform.  These  are  the  evils  which 
the  bill  professes  to  remove,  and  I  contend  it  does  not  go  one  iota 
beyond  what  is  necessary  for  the  attainment  of  its  object.  If  it 
had  destroyed  the  distinction  between  county  and  borough  repre- 
sentation,— divided  the  kingdom  anew  into  parallelograms, » and 
enacted  that  a  certain  number  of  representatives  should  be  elected 
by  a  certain  number  of  constituents  according  to  an  uniform 
arithmetical  rule  (as  some  contend  it  should  have  done),  it 
would  have  been  an  experiment  wantonly  departing  from  the 
basis  of  the  constitution : — ^but  doing  only  what  is  necessary  to 
destroy  nomination  and  corruption,  and  to  give  the  elective  fran- 
chise to  those  who  wiU  exercise  it  for  the  public  good,  and  to 
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restore  the  legislature  to  the  confidence  and  affection  of  the  people, 
— ^it  leaves  entire  all  that  we  are  in  the  habit  of  respecting, — ^it 
will  preserve  and  perpetuate  the  form  of  Goyemment  of  which  we 
all  profess  to  be  proud. 

The  Bill  naturally  divides  itself  into  two  parts,  that  which  dis- 
franchises and  that  which  enfranchises.  The  disfranchising  part 
is  that  which  caused  the  greatest  tempest  of  opposition,  and  is  that 
which  is  most  clearly  defensible. 

But  high  ground  is  taken,  and  we  are  told  that  the  existing  rights 
of  boroughs  to  return  Members  to  the  House  of  Coxomons  are 
sacred,  and  cannot  be  touched  without  proof  of  delinquency.  I 
insist  that  whether  the  elective  franchise  is  to  be  considered 
property  or  trust,  the  legislature  has  equally  the  right  to  modify  it 
or  to  take  it  away.  If  it  be  property,  compensation  is  to  be  made. 
But  on  this  condition,  the  owner  of  the  abrogated  franchise  is  no 
more  aggrieved  than  the  compensated  owner  of  land,  which  is 
taken  for  a  public  improvement.  However,  I  utterly  deny  that  the 
elective  franchise  is  property  admitting  of  a  pecuniary  estimate.  It 
is  a  trust — a  sacred  trust,  conferred  without  a  view  to  individual 
profit,  and  to  be  resumed  for  the  pubHc  good.  If  it  could  be 
shown  that  the  small  knots  of  electors  in  the  boroughs  in  Schedule 
A,  are  duly  in  possession  of  the  elective  franchise  as  the  Irish  40^. 
freeholders  were,  when  200,000  of  them  were  destroyed  at  one 
fell  swoop,  we  should  have  a  moral  right  to  deprive  them  of  it — 
without  proof  of  delinquency  and  without  compensation.  But  I 
inftiiit^tiTi  that  these  electors  now  exercise  the  franchise  by  usur- 
pation and  abuse.' 

The  boroughs  to  be  disfranchised  are  of  two  classes,  such  as 
having  been  once  considerable,  are  now  in  decay,  and  (a  much 
more  numerous  class)  such  as  when  they  first  sent  representatives 
were  inconsiderable  villages.  The  first  class  can  have  no  absolute 
right  to  retain  the  enjoyment  of  the  elective  franchise.  If  a 
single  summons  to  send  Members  to  Parliament  amounted  to  a  per- 
petual grant,  it  must  have  been  subject  to  the  condition  that  there 
should  continue  a  town,  that  there  should  be  persons  to  be  repre- 
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sented.  The  priyilege  was  not  conferred  on  the  site  of  the 
town,  if  it  shonld  become  the  haunt  of  deer,  instead  of  resounding 
with  the  busy  hum  of  men.  The  condition  failing,  the  grant  is 
exhausted. 

With  respect  to  the  other  class  of  boroughs  which  first  were 
privileged  to  send  Members  in  the  time  of  the  Tudors, — ^the  most 
arbitrary  reigns  in  English  history, — their  franchise  was  an  abuse  in 
its  origin.  The  crown  had  no  prerogative  to  enable  the  owner 
of  a  Tillage  and  his  heirs  and  assigns,  for  ever,  to  send  Members  to 
the  Commons  House  of  Parliament.  The  creation  of  such  boroughs 
ought  never  to  have  been  recognised.  No  length  of  time  could  give 
vahdity  to  their  daim;  and  their  disfranchisement  may  be  con- 
sidered a  declaration  of  original  nullity. 

The  very  form  of  the  writ  to  the  Sheriff  shews  the  constitutional 
law  upon  this  subject ;  he  is  ordered  to  return  two  knights  for  the 
county,  two  dozens  for  every  city,  and  two  burgesses  for  every 
borough  within  his  bailiwick.  All  dties  and  boroughs  were  to  be 
represented,  but  representatives  were  not  to  be  sent  by  green  maunds 
or  mouldering  walls. 

There  is  a  third  class  of  close  boroughs  which  have  the  particular 
sympathy  of  my  honourable  and  learned  Friend,  the  Member  for 
Boroughbridge  (Sir  C.  Wetherell), — such  as  Bath, — ^with  an  immense 
population,  and  twenty-five  dectors.  He  represents  the  throwing 
open  the  elective  franchise  in  such  towns  to  the  mass  of  the 
respectable  householders,  robbery  of  the  freemen.  I  call  it  a  put- 
ting down  of  usurpation,  and  a  restoration  of  chartered  rights.  As 
a  lawyer,  I  affirm,  without  the  fear  of  contradiction,  that  when 
boroughs  were  first  summoned  to  send  Members  to  Parliament,  the 
terms  of  "burgess"  and  "householder,"  were  synonymous,  and  all 
the  free  inhabitants  of  the  town  sworn  at  the  leet,  had  a  right  to 
vote.  It  is  in  times  comparatively  modern,  that  the  inhabitants  at 
large  have  been  disfranclused.  Are  the  burgesses  or  fr'eemen  who 
now  exclusively  enjoy  the  franchise  the  same  sort  of  burgesses  on 
whom  it  was  conferred  in  former  times  ?  No !  for  they  may  be 
men  not  only  wholly  ignorant  and  illiterate,  but  without  property — 
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without  a  dwelling — ^without  character — ^without  the  means  of  sub- 
sigtence,  except  the  bribe  which  they  demand ; — whilst  the  substan- 
tial householders^  the  men  of  education,  property,  and  independence, 
may  be  entirely  excluded.  The  opening  of  the  elective  franchise  in 
such  pkcesy  therefore,  instead  of  being,  in  the  language  of  my 
learned  Friend,  a  revolutionary  movement,  is  a  redintegration  of  the 
constitution  of  old  England. 

With  respect  to  the  various  fantastical  rights  of  voting  in  differ- 
ent boroughs,  which  for  their  variety  have  been  so  much  praised,  I 
wiU  again,  as  a  lawyer,  venture  to  affirm,  that  they  can  be  ascribed 
to  no  legal  origin,  and  that  they  have  obtained  a  sanction  only  from 
corrupt  decisions  of  this  House,  before  the  Grenville  act.  A  peraon 
who  supported  the  minister  of  the  day,  had  a  small  class  of  depoid* 
ants  in  a  particular  borough;  they  elected  the  ministerial  candi- 
date ;  and  upon  an  election  petition,  in  these  exdusivdy  was  the 
right  of  election,  by  a  ministerial  majority,  decided  to  be — contrary, 
to  all  law,  conscience,  and  decency.  So  the  seat  was  disposed  of, 
tUl  a  dissolution  on  a  change  of  ministry, — ^when  the  right  of 
voting  was  transferred  to  some  other  class,  perhaps  as  httle  entitled 
to  it.  Then  came  the  statute,  2  Geo.  2nd,  c.  24,  which  enacted, 
that  the  last  decision  should  be  final,  and  perpetuated  all  the  abuses 
of  the  preceding  hundred  years. 

My  learned  Friend  re-echoes  the  cry  of  corporation  robbery !  It 
is  a  curious  &ct  that  Schedule  A  being  examined,  will  be  found  to 
consist  chiefly  of  petty  villages,  which  never  reached  the  dignity  of 
being  incorporated.  In  truth,  the  incorporation  of  a  place,  and  the 
elective  frtmchise,  have  no  necessary  connection.  There  are  muni- 
cipal corporations  without  representatives,  as  well  as  unincorporated 
towns  returning  Members.  It  is  absurd  to  suppose,  that  by  com- 
municating the  elective  franchise  to  the  respectable  inhabitants  of  a 
town,  the  legitimate  objects  for  which  it  was  incorporated  can  in 
any  degree  be  defeated. 

The  rig  fit  to  abrogate  or  extend  the  frtmchise  in  all  places  being 
established,  the  matter  resolves  itself  into  a  question  of  expediency. 
If  the  rotten  boroughs  are  useful  to  the  Crown,  the  Peers,  and  the 
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people, — ^by  all  means  let  them  be  preserved.  But  if  they  impede  the 
exercise  of  the  just  prerogatiyes  of  the  Crown — if  they  are  hurtful 
to  the  character  and  usefulness  of  the  peerage — ^if  they  infringe  the 
rights,  and  corrupt  the  morals  of  the  people — if  they  bring  a 
scandal  upon  the  l^islature,  and  destroy  all  respect  for  its  pro- 
ceedings,— ^let  them  be  instantly  abolished. 

That  the  march  of  government  is  facilitated  by  the  power  now 
existing  of  introducing  the  ministers  of  the  Crown  into  this  House, 
and  of  selecting  the  fittest  person  for  office,  without  considering 
whether  he  can  procure  or  retain  a  seat,  it  is  impossible  to  deny. 
But  has  not  this  convenience  been  often  overbalanced,  by  the 
thnldom  into  which  the  Crown  has  been  reduced,  from  a  combina- 
tion of  boroughmongers  ?  If  the  necessity  should  arise,  a  Member 
of  the  House  of  Commons  who  hdd  office  under  the  Crown  when 
elected,  may  be  permitted  to  accept  another  office  without  vacating 
his  seat ; — or  the  privily  might  be  given  to  the  holders  of  certain 
offices  under  the  Crown  to  sit  and  speak  in  the  House,  by  virtue  of 
^their  offices.  Even  if  the  power  of  voting  were  added,  I  should  think 
the  arrangement  not  more  unconstitutional,  and  much  less  objec- 
tionable than  the  sale,  purchase,  and  barter  of  seats  under  the 
auspices  of  the  Secretary  to  the  Treasury. 

There  has  been  a  new  doctrine  recently  brought  forward — not  to 
be  found  in  Blackstone  or  De  Lolme — ^forming  no  part  of  that  con- 
stitution praised  by  Montesquieu  and  other  foreign  writers  of  great 
name,  who  have  pointed  out  England  as  a  model  to  the  world — 
unlike  the  beau  ideal  of  a  perfect  constitution  imagined  by  Cicero 
and  ancient  statesmen  and  philosophers, — ^in  which  the  three  forms 
ci  gOTemment  were  to  balance  each  other ; — ^that  the  supreme  power 
is  ottered  in  this  one  House  of  Parliament ; — ^that  it  represents  the 
Crown  and  the  peerage  as  well  as  the  people ; — ^that  here  the  three 
estates  of  the  realm  are  to  carry  on  a  struggle  for  superiority, — and 
that  the  Peers  are  to  maintain  their  weight  and  influence  by  retain- 
ing a  mercenary  band  of  political  gladiators  or  condottieri,  who  are 
here  to  fight  their  battles.  Such  a  doctrine  tends  to  bring  the 
Peers  into  contempt,  and  if  it  were  to  be  acted  upon,  would  be 
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fatal  to  their  order.  In  times  like  tliese^  men  must  depend  upon 
their  own  talents,  their  own  energies,  and  the  respect  which  they 
earn  by  their  own  exertions.  I  honour  the  hereditary  peerage  of 
England,  and  wish  to  see  the  members  of  it  preserve  all  their  con- 
stitutional power  and  privileges.  To  temper  popular  precipitation, — 
to  check  the  power  of  the  Crown,  you  must  have  a  second  chamber 
in  your  legislature.  This  chamber  is  to  serve  as  a  rallying  point  for 
pubHc  opinion,  but  must  not  be  elected  by  the  people. 

Unlike  the  Roman  Senate,  to  which  the  highest  patrician  birth 
did  not  give  admission  without  service  to  the  state,  the  House  of 
Lords  is  almost  entirely  filled  by  right  of  birth ;  and  enterpiiae^ 
energy,  and  industry  are  hardly  to  be  expected  from  those  who 
without  effort  inherit  wealth  and  station.  Still  greater  evils  may 
be  apprehended  from  a  coordinate  power  of  legislating  being  given 
to  an  assembly  composed  of  one  class — their  reyenue  arising 
from  land  alone— entirely  independent  of  the  Crown  and  of  the 
people. 

But  with  all  its  imperfections  and  faults,  I  know  not  how,  by  any 
predetermined  right  or  any  power  of  selection,  you  could  frame 
a  second  chamber  more  likely  to  enjoy  public  respect,  or  to  act 
better  for  the  public  welfare.  There  are  historical  recollections  frxim 
Magna  Charta  downwards  to  attach  us  to  the  Peers — ^they  are  stiU 
regarded  with  kindness,  notwithstanding  their  resistance  for  the  last 
half  century  to  all  measures  of  improvement,  and  they  can  never 
be  endangered  except  by  their  own  inactivity  and  obstinacy. 

This  bill  having  passed,  and  their  champions  being  lost  from  this 
House,  they  will  be  thrown  upon  their  own  resources ;  in  their 
own  House  they  will  combat  in  their  proper  persons ;  they  may 
see  the  necessity  for  supporting  their  weight  in  the  country  by  wise 
measures,  and  they  may  rise  in  character  and  influence. 

We  are  told  of  the  dangers  of  a  difference  between  the  two 
Houses,  were  the  theory  of  the  constitution  to  be  acted  upon,  and 
they  were  to  be  independent  of  each  other — ^but  patriotic  discus- 
sion will  lead  to  unanimity  or  prudent  compromise ;  and  if  there 
should  occasionally  be  some  collision  between  them,  it  is  only  what 
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has  before  happened  in  the  best  of  times,  and  perhaps  may  have  a 
salutary  tendency. 

A  more  phiusible  argument  is,  that  young  men  of  talent  are  in- 
troduced to  the  public  service  through  the  dose  boroughs.    I  allow, 
that  the  distinction  gained  by  this  class  of  members  has  not  been 
merely  accidental,  and  such  as  might  be  expected  from  a  similar 
number  elected  by  popular  constituencies.     The  lustre  shed  upon 
the  House  of  Commons  by  their  brilliant  success,  must  be  admitted 
to  be  directly  an  effect  of  nomination,  and  it  is  almost  impossible 
to  avoid  being  dazzled  by  the  splendour  of  the  names  of  those  who 
by  this   "portal"   have  been   introduced  into  public  life.     But 
steadily  looking  at  nomination— observing  the  venality  on  which  it 
is  necessarily  founded — regard  being  had  to  all  its  tendencies  and 
consequences, —  I  am  fully  convinced,  that  it  has  been  the  source  of 
infinite  evil  to  this  country.     How  does  the  patron  obtain  the  com- 
mand of  the  borough  7     Sometimes  from  the  Intimate  influence  of 
property  and  personal  kindness, — ^but  much  oftener  by  illegal  traffic, 
systematic  corruption,  and  the  suspended  power  of  oppression.    The 
borough  being  his  property,  he  may  sell  the  seat,  as  is  often  done,  to 
the  highest  bidder,  for  a  gross  sum  during  the  Parliament,  or  by  the 
Sewion,  for  an  annual  payment,  with  a  power  on  notice  to  determine 
the  lease.     But  I  suppose  him  to  bestow  the  seat  gratuitously  upon 
some  youth  selected  for  talent  and  acquirement.     If  the  patron  be 
a  man  of  liberality,  and  there  be  a  complete  accordance  of  senti- 
ment between  him  and  his  nominee,  all  goes  well.     But  have  we 
not  heard  of  tyrannical  and  capricious  patrons?     Have  they  not 
sent  mandates  which  their  nominees  were  unwillingly  bound  to 
obey  7    Did  we  not  in  the  last  Session  hear  a  Member  of  distin- 
guished eloquence  declare  in  his  place,  that  he  must  vote  against 
this  yery  bill,  but  that  he  hoped  he  should  be  found  in  a  minority  ? 
'Whni  can  be  the  effect  of  such  declarations,  and  of  the  existence  of 
the  system  which  occasions  them,  but  to  degrade  this  House  in 
pubhc  estimation?     No  doubt  some  promising  young  men  thus 
brought  into  Parliament  have  risen  to  honourable  distinction,  who 
might  otherwise  have  remained  in  obscurity;  but  are  there  not 
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others  wlio  might  in  due  time  have  entered  on  a  creditable  career 
as  the  independent  representatives  of  pure  constituencies — ^who 
under  the  subjugation  of  borough  patrons  have  sunk  into  apathy, 
or  who,  having  voted  systematically  against  their  consdences,  have 
finally  betrayed  their  country  ? 

"  By  Jove's  decree,  whatever  fatal  day 

Makes  man  a  slave,  takes  half  his  worth  away.'' 

An  honourable  and  gallant  Member  last  night  insisted  upon  the 
extreme  injustice  which  the  proposed  disfranchisement  would  work 
to  the  colonies.  Translated  into  plain  En^ish  this  means  that 
seats  ought  to  remain  saleable ;  and  followed  out — ^would  lead  back 
to  the  old  advertisements  << Wanted" — or  *'To  be  disposed  of 
— a  seat  in  a  certain  assembly  &c. "  The  rich  Nabob  arriving 
£rom  India — ^high  in  his  own  estimation — ^but  his  merits  unknown 
in  the  western  hemisphere — ^burning  to  sen'e  his  country  as  weU  as 
to  enter  fEishionable  life — ^when  he  buys  a  house  in  St.  James's 
Square  ought  he  to  be  permitted  to  buy  a  seat  in  the  House  of  Com- 
mons either  as  an  entirety  from  the  owner  of  the  borough,  or  in 
parts  by  bribing  the  voters  ?  Time  was  when  one  province  of  India 
was  represented,  and  a  Rajah  had  seven  or  eight  Members  in  this 
House.  Are  these  the  glorious  days  which  the  gallant  General 
wishes  to  restore  and  perpetuate  ?  If  the  Colonies  are  to  be  repre- 
sented in  this  House  let  it  be  done  openly  and  directly,  and  let 
us  be  able  to  refer  in  the  next  Parliament  to  the  honourable  Mem- 
ber for  Bengal,  the  honourable  Member  for  Jamaica,  or  the 
honourable  Member  for  Botany  Bay. 

But  look  to  the  general  corruption  which  this  system  of  nomination 
necessarily  induces.  If  a  patriotic  Duke  of  Devonshire  may  purchase 
the  property  in  a  borough  to  bring  in  deserving  men  of  talent  free 
from  all  expense,  a  jobbing  attorney  may  purchase  similar  property 
and  put  up  his  seats  to  auction.  Nor  does  it  rest  there.  The  sanc- 
tion given  to  a  violation  of  the  law  by  laudable  nominations 
introduces  corruption  and  venality  among  a  great  part  of  the  con- 
stituency of  the  country ; — ^and  to  give  or  receive  bribes,  instead  of 
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bong  iDfamouBy  is  only  called  the  fashion  of  the  day.  If  the  sole 
owner  of  a  borongh  may  sell  a  seat  for  5,000/., — ^where  there  are 
fifty  electors,  each  considers  himself  owner  of  a  fiftieth  part  of  the 
borough,  and  thinks  he  has  a  good  right  to  J  00/.  for  his  share  of 
the  seat.  So  if  there  are  five  hundred  electors,  each  claims  10/., 
and  if  all  the  electors,  confining  themselves  to  head-money,  come 
in  pari  passu  when  the  **  breakfast  is  given  "  or  ''  the  cheese-cakes 
are  distributed*'  or  ''the  mouse  runs"  the  borough  is  thought  very 
virtuous.  The  next  step  is,  that  the  voter,  finding  the  principle  of 
sale  and  purchase  established,  naturally  concludes  that  he  may  turn 
his  vote  to  the  best  account,  and  dispose  of  it  to  the  person  who 
will  give  him  the  best  price  before  he  comes  to  the  poll.  What 
misefaief  thus  arises  ?  A  large  proportion  of  the  community  learn 
to  violate  the  law.  These  unhallowed  gains  are  of  no  benefit  to  the 
bribed  or  their  families,  but  bring  on  habits  of  idleness,  improvi- 
dence and  intemperance.  The  bribery  oath  being  treated  as  an 
empty  form,  the  sanctity  of  an  oath  on  other  occasions  is  disre- 
garded, subornation  of  peijury  is  systematised,  and  the  foundations 
of  morality  and  religion  are  undermined. 

**  It  is  not,  nor  it  cannot  come  to  good." 

I  must  likewise  point  out  the  disgrace  brought  on  the  Peerage  it- 
self by  the  nomination  system,  supposed  to  be  so  much  for  its  ad- 
vantage. If  a  man  is  detected  in  the  preliminary  traffic,  he  is  liable 
to  be  prosecuted  and  punished.  In  my  own  time  I  have  known 
individuals  sent  to  Newgate  for  a  conspiracy  corruptly  to  procure 
the  return  of  Members  of  Parliament — ^that  is  to  carry  on  the  nomi- 
nation system.  But  other  individuals,  more  fortunate,  having 
escaped  detection,  and  acquired  the  means  of  bringing  talent  into 
this  House  on  the  recommendation  of  the  Minister,  have  been 
enobled  for  the  same  conduct. 

''  Die  crucem  sceleris  pretium  tulit ;  hie  diadema." 

The  worst  consequences  must  necessarily  flow  from  the  present 
conflict  between  laws  and  manners.  If  the  sale  of  seats  and  votes 
is  in  practice  to  be  tolerated,  it  ought,  like  the  sale  of  game,  to  be 
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legalized.  No  wonder  the  poor  smuggler  should  not  pay  much 
r^ard  to  the  revenue  law,  when  he  sees  positive  laws  for  infordng 
prior  moral  obligations  openly  violated  by  the  Members  for  the 
borough,  and  perhaps  by  the  Lord-lieutenant  of  the  county. 

I  am  afraid  that  Members  returned  to  Parliament  by  such  a 
perversion  of  all  that  is  lawful  and  decent,  cannot  be  expected  to  be 
as  intelligent  and  as  virtuous  as  if  truly  representing  public  opinion, 
and  as  much  devoted  to  the  public  interest  as  if  they  were  freely 
elected  by  the  voice  of  the  people.  But  allowing  this  to  be  so,  it  is 
impossible  that  they  should  enjoy  public  confidence,  or  usefully 
exercise  their  functions  as  legislators.  The  scandal  neoessarily 
occasioned  by  the  present  system  alienates  from  Parliament  the 
affections  of  the  people.  Laws,  however  wise,  will  not  be  cheer- 
fully obeyed,  if  made  by  legislators  so  constituted. 

There  is  in  every  nation  a  tendency  to  discontent  and  disaffection. 
By  the  constitution  of  human  affiiirs  under  our  Divine  Buler,  there  is 
much  misery  to  be  endured  in  society, — ^and  the  notion  of  the  vulgar 
is,  that  this  is  all  caused  and  may  all  be  cured  by  human  laws.  It 
is,  therefore,  of  the  last  importance,  that  there  should  be  a  decency 
and  propriety  in  the  manner  in  which  an  assembly  having  l^iis- 
lative  power  \a  constituted,  as  well  as  wisdom  in  its  acts.  Is  it 
possible  that  this  House  can  be  regarded  with  respect,  if  a  majority 
of  the  Members  be  returned  by  undue  means  ?  Suppose  the  Judges 
in  this  country  were  to  buy  their  offices,  and  were  even  still  to 
administer  the  law  with  the  same  purity  as  at  present,  would  they 
be  looked  up  to  with  the  same  reverence,  and  would  there  be  the 
same  submission  to  their  judgments  ?  Sir,  this  House  has  lost  the 
confidence  of  the  people,  and  the  only  mode  of  r^aining  it  is  by 
taking  care  that  the  people  shall  elect  the  Members.  I  say  that  this 
great  object  will  be  accomplished  by  the  present  bill.  When  nomi- 
nation is  at  an  end,  the  laws  against  corruption  may  be  enforced 
with  general  applause,  and  the  freely-elected  representatives  enjoy- 
ing confidence  and  affection,  inevitable  evils  will  be  submitted  to  as 
arising  from  the  dispensations  of  providence,  instead  of  being  re- 
sented as  the  effect  of  mis-government. 
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With  respect  to  the  extinction  of  rights  of  voting  in  the  boroughs 
to  be  preserved  it  is  to  be  observed,  that  as  the  bill  is  firamed,  this 
▼ill  be  without  prejudice  to  individuals  now  in  the  possession  of  the 
ftanchiBe,  and  it  does  not  follow  the  confiscating  precedent  of  1 829, 
when  200,000  individuals,  lawfully  in  possession  of  the  franchise, 
were  instantly  deprived  of  it,  without  the  imputation,  much  less 
the  proof  of  any  crime. 

There  is  one  class  of  voters,  whose  continuance  even  for  mRting 
lives  I  regard  with  some  apprehension : — I  mean  the  fireemen  ; — 
and  to  save  the  new  system  from  the  danger  of  contamination,  I 
could  have  wished  that  they  might  instantly  have  ceased  to  enjoy  the 
right  of  voting  as  freemen,  whether  non-resident  or  resident  within 
the  borough. 

I  have  now  to  offer  a  few  observations  on  the  proposed  extension 
of  the  elective  franchise.  As  far  forth  as  granting  representatives  to 
the  great  unrepresented  towns  no  one  ventures  now  to  object.  We 
are  changed  indeed  from  the  time  not  very  remote,  when  Mr. 
Huskisson  and  the  enlightened  part  of  the  Duke  of  Wellington's 
cabinet,  who  ventured  to  think  that  the  present  system  was  not 
absolute  perfection,  were  dismissed,  because  they  voted  for  giving 
representatives  to  Birmingham,  instead  of  continuing  the  franchise 
to  the  convicted  borough  of  East  Retford.  I  consider  it  fortunate 
that  that  wretched  concession  was  then  resisted.  Followed  with  a 
grant  to  a  few  other  great  towns,  real  reforms  might  have  been 
deferred  for  many  years, — ^to  a  period  when  after  such  long  delays  an 
attempt  to  renovate  and  restore  the  constitution,  would  have  been 
vain.  In  the  course  pursued  upon  this  subject  by  the  Hero  of  a 
hundred  battles, — ^by  the  conqueror  of  Napoleon, — what  an  instance 
have  we  of  the  infirmity  of  the  human  mind.  As  a  military  com- 
mander the  Duke  of  Wellington  may  be  regarded  as  the  most  con- 
summate that  ever  led  an  army  into  the  field,  and  from  Assye 
to  Waterloo  he  never  once  miscalculated  his  position,  or  committed 
a  fault.  The  same  man  as  Prime  Minister  at  the  head  of  the  civil 
Government  of  the  country,  not  only  in  his  own  judgment  most 
conscientiously  believed  the  rotten  boroughs   and  unrepresented 
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great  towns  parts  of  a  perfect  system  of  representation,  but  down 
to  November  last  was  fully  convinced,  that  such  was  the  opinion  of 
the  great  mass  of  the  population  of  this  country, — ^who  in  reality 
were  ready  to  rise  as  one  man  in  favour  of  Reform, — and  then 
congratulated  himself  upon  strengthening  his  government  by  that 
memorable  declaration,  which  occasioned  its  overthrow. 

But  while  Manchester,  Birmingham  and  Leeds,  are  now  to  have 
representatives  with  general  consent,  a  strong  objection  is  made  to 
the  n^w  metropolitan  boroughs.  Why  should  these  immense 
districts,  so  populous,  so  wealthy,  so  abounding  in  well  educated 
and  independent  citizens,  contributing  so  largely  to  the  necessities 
of  the  state,  having  such  an  interest  in  its  welfare,  remain  unrepre- 
sented, because  they  happen  to  adjoin  the  more  antient  parts 
of  this  metropolis,  which  they  greatly  outweigh  in  importance? 
Then  why  should  it  be  supposed  that  the  members  returned  by  these 
districts  will  be  low  illiterate  demagogues  ?  They  will  be  returned 
by  a  constituency  of  higher  qualification  than  Westminster  has 
hitherto  been  ;  for  Westminster  it  must  be  remembered  is  a  scot  and 
lot  borough,  every  one  who  boils  a  pot  in  it  and  pays  rates  having 
a  vote ;  and  history  teUs  us  that  Mr.  Fox  and  many  others,  distin- 
guished for  their  family,  talents  and  services,  have  been  returned  for 
that  place.  Demagogues  of  all  sorts  have  come  forward  as  candi- 
dates, but  when  did  any  of  them  succeed?  What  reason  have 
we  to  suppose  that  Marylebone  and  Finsbury  will  not  send  to 
this  house  members  equally  eminent  and  equally  respectable  ? 

The  grant  of  the  additional  members  to  counties  has  been  ani- 
madverted upon  only  by  my  honorable  and  learned  Friend  the 
Member  for  Whitehaven  (Sir  James  Scarlett)  who  is  afraid  that  this, 
coupled  with  the  disfranchisement  of  the  boroughs  usually  repre- 
sented by  commercial  men,  may  give  too  great  a  preponderance 
to  the  landed  interest.  I  should  deprecate  with  him  being  under 
the  sway  of  the  Squires ;  for  although  I  do  not  entertain  his  fears 
that  they  may  abolish  the  national  debt,  I  do  not  think  they  are 
particularly  distinguished  for  enlightenment  or  disinterestedness,  and 
a  regard  for  high  rents  might  make  them   see   very  formidable 
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dangers  in  a  free  commerce  in  com.  But  the  county  representa- 
tion has  hitherto  heen  considered  the  most  healthy  part  of  our  repre- 
sentative  system ;  the  great  reformers  who  have  preceded  Earl  Grey, 
have  thought  that  by  an  increase  of  county  members  fresh  blood 
would  be  infused  into  the  constitution ; — ^it  must  be  remembered  that 
while  a  freehold  of  40^.  a-year  gives  one  vote,  a  freehold  of  20,000/. 
a  year  does  no  more,  and  that  small  freeholds,  which  form  a  con- 
siderable proportion  of  the  county  votes,  are  held  by  men  in  trade, 
who  will  look  to  the  general  interest  of  the  community. 

So  much  for  the  places  to  which  the  right  is  conceded.  The 
classes  to  whom  the  elective  franchise  is  given  are  copyholders, 
leaseholders,  and  10/.  householders.  Copyholders  were  not  allowed 
to  vote,  because  when  the  franchise  was  settled  they  were  mere 
tenants-at-wiU,  and  must  have  voted  according  to  **  the  will  of  the 
lord."  But  the  copyholder  has  now  as  secure  a  tenure,  and  is  in  all 
respects  as  independent  as  the  freeholder,  and  is  entitled  to  equal 
poHtical  rights.  It  is  about  a  century  since  Blackstone,  no  theorist 
or  innovator,  recommended  the  correction  of  this  injustice. 

With  regard  to  leaseholders  care  must  be  taken  to  preserve  the 
principle  hitherto  held  sacred,  that  in  counties  the  elective  fran- 
chise shall  be  confined  to  those  who  have  a  permanent  profitable 
interest  in  the  land.  Tenants^t*will  could  not  be  admitted  without 
a  violation  of  this  principle.  But  there  are  technical  legal  dis- 
tinctions between  freehold  and  leasehold,  which  cannot  properly  be 
made  the  foundation  of  the  elective  franchise.  If  a  man  holds 
for  one  thousand  years,  paying  no  rent,  an  estate  worth  1 ,000/.  a-year, 
he  is  only  a  leaseholder,  and  has  no  vote ; — ^while  a  vote  may  be 
daimed  as  a  freeholder  by  the  grantee  of  a  rent  charge  of  40s.  a 
year  for  the  life  a  man  of  seventy,  who  has  had  a  stroke  of  the  palsy. 
Wherever  you  may  hail  an  independent  voter  having  a  permanent 
independent  interest  in  the  soil,  let  him  vote  for  the  county  mem- 
bers— by  whatever  jargon  lawyers  may  designate  Ms  tenure. 

But  the  great  stand  ia  againpt  the  10/.  qualification  in  towns. 
This  is  assailed  by  some  as  too  high,  by  others,  as  too  low.  I  own  I 
deem  it  a  happy  medium.     To  universal  suffrage,  I  have  ever  been, 
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and  eyer  shall  be  opposed.  The  abstract  right  of  every  indiyidual 
to  Yote  for  Members  of  Parliament,  cannot  be  the  foundation  of  the 
elective  franchise, — or  even  what  is  understood  by  universal  sufirage 
would  be  unjust ;  for,  I  believe,  it  cuts  o£F  the  whole  of  the  female 
sex,  maids,  wives,  and  widows, — and  males  who  ure  under  21,  or 
who  have  been  convicted  of  felony,  or  who  are  receiving  parish  relief. 
By  the  confession  of  the  universalists,  therefore,  expediency  is  the 
principle,  and  you  must  look  out  for  a  test  of  fitness.  That  teat 
must  be  capable  of  being  easily  applied,  and  must  present  the  least 
danger  of  admitting  those  who  ought  to  be  excluded,  and  of 
excluding  those  who  ought  to  be  admitted. 

It  is  said,  all  householders,  without  regard  to  rent  or  rates,  ought 
to  be  voters.  This  is  very  plausible ;  but  I  must  have  your  definition 
of  a  house,  and  you  will  find  it  difficult,  in  this  way,  not  to  have  for 
a  voter  the  wandering  gipsy  who  sleeps  under  a  tent,  and  boils  his 
kettle  by  the  side  of  it.  This  would  be  attended  with  many  of  the 
evils  of  universal  su£Erage,  while  it  would  render  more  invidious  the 
exclusion  of  lodgers  and  inmates.  The  head  of  a  family,  who  does  not 
occupy  a  10/.  house  and  pay  rates,  can  hardly  be  above  dependence. 
Lowering  the  firanchise  still  further,  would,  no  doubt,  let  in  some 
individuals  who  might  safely  be  intrusted  with  the  francluse ;  but, 
upon  the  whole,  I  fear  it  would  add  to  the  means  of  corruption,  and 
to  the  weight  of  aristocratical  influence.  The  man  who  is  pinched 
by  poverty,  is  under  greater  temptation  to  receive  a  bribe,  to  yield 
to  a  threat,  or  to  be  cajoled  by  a  promise  of  protection.  When 
lowering  the  francluse  is  considered,  let  us  ever  keep  in  view  the 
working  of  the  freeman's  qualification  depending  upon  birth  alone, 
which  has  introduced  some  of  the  worst  ^yiig  of  the  present 
electoral  system. 

Strong  objection  has  been  made  to  the  rate  paying  clauses; 
but  paying  scot  and  lot,  as  well  as  the  occupation  of  a  house,  was, 
at  common  law,  a  necessary  part  of  the  qualification  to  vote  for 
boroughs,  and  was,  no  doubt,  required  as  a  test  of  the  class  of 
substantial  householders,  to  whom  the  elective  firanchise  might  be 
safely  intrusted.     The  household  right,  though  so  guarded,  has  this 
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adnoitage,  that  it  is  open  to  all,  and  that  he  who  has  it  not  this 
year,  may  hope  to  hare  it  the  next.  It  is  not  like  the  freeman's 
qualification,  which  can  only  be  claimed  by  birth  or  servitude,  nor  a 
bnigage  tenement  which  the  lord  of  the  borough  takes  care  to  part 
with  only  to  a  dependent  on  the  day  of  election. 

Shall  we  adopt  the  French  qualification — ^the  payment  of  a 
cotain  sum  in  direct  taxes  to  the  state  7  But  this  may  include  the 
apendthrift  who  has  squandered  his  whole  substance,  and  is  wander- 
ing about  without  house  or  home.  What  is  worse,  it  excludes  all 
who  axe  not  subject  to  direct  taxation,  or  who  may,  from  prudent 
economy  or  taste,  though  possessed  of  considerable  property,  choose 
to  avoid  the  expenditure  necessary  to  raise  their  direct  taxation  to 
the  given  amount. 

Do  you  propose  property  to  a  given  amount  as  the  qualification  ? 
But  the  wealth  of  each  individual  could  only  be  ascertained  by  an 
inquisitorial  scrutiny  into  his  private  aflhirs  ;  and,  in  the  census  to 
be  held,  is  no  value  to  be  put  upon  the  cunning  of  the  artist,  or  the 
skill  of  the  physician,  or  the  learning  of  the  lawyer  ? — although  it 
may  fisirly  be  argued,  that  the  man  qualified  to  practise  the  liberal 
professions,  ought  to  be  permitted  to  vote  without  regard  to  his 
actual  gains,  and  that  he  has  in  him  the  potentiality  of  riches. 

It  IB  loudly  objected,  that  as  before  there  was  an  almost  infinite 
variety  of  qualifications  in  boroughs,  there  is  now  to  be  only  one. 
Many  fuitastical  and  preposterous  qualifications  will  in  time  disap- 
pear, but  it  is  an  entire  mistake  to  suppose,  that  the  electors  will  be 
aU  of  one  class ;  for  the  qualification  applies  to  all  classes,  and  all 
will  be  included  in  it.  Every  head  of  a  family,  be  he  mechanic,  or 
tradeaman,  or  professional  man,  or  man  of  independent  fortune, 
living  in  a  town,  is  a  householder.  It  may  likewise  be  observed, 
that  the  10/.  qualification,  though  uniform  in  nominal  amount, 
will  indicate  electors  difiierent  in  wealth  and  station  in  rural 
boroughs,  fr^m  those  in  manufacturing  towns ;  so  that  by  an 
apparent  uniformity,  that  practical  diversity  will  be  attained,  which 
!  honourable  gentlemen  so  highly  prize. 

But  the  objection  is  urged,  that  this  qualification  is,  in  all  cases, 
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too  low.  It  is  easy  to  dwell  on  the  cliaracterifitic  and  besetting 
imperfections  and  sins  of  10/.  householders,  or  any  other  class  in 
society.  I  might  equally  say,  that  men  of  overgrown  fortune  should 
not  be  trusted  with  the  elective  franchise,  because  they  are  often 
idle,  indolent,  and  profligate — caring  for  nothing,  except  the  amuse- 
ments of  Melton  Mowbray,  Newmarket,  Crockford's,  and  Al- 
mack*8. 

"  Rams  enim  ferme  sensus  communis  in  Hlk 

Fortuna.** 

But  it  would  be  absurd  to  disfi^nchise  all  men  above  10,000/. 
a-year,  because  some  of  that  fortune  may  be  liable  to  such  imputa- 
tions. So  the  humble  attorney  and  little  shopkeeper,  of  whom 
BO  much  was  said  in  the  last  parUament,  may.  be  under  certain 
illaudable  propensities,  but  if  for  that  reason  the  franchise  is  to  be 
withheld  from  them,  hpv  are  we  to  obtain  an  impeccable  consti- 
tuency ? 

A  preponderance  will  certainly  be  given  to  the  middling  orders 
which  they  never  before  enjoyed:  but,  in  the  middling  orders,  I 
beUeve  to  reside  the  greatest  portion  of  intelligence  and  independ- 
ence. For  a  long  while,  the  House  of  Commons  has  been  returned, — 
and,  therefore,  the  supreme  power  has  been  enjoyed — ^by  a  few  great 
men,  who  have  contrived  to  get  a  majority  of  seats  into  their  grasp. 
The  Government,  in  truth,  has  been  an  oligarchy — ^the  monarch 
being  reduced  to  a  state  of  subjection,  and  the  people  cheated  of 
their  privileges.  Public  opinion  did,  at  last,  make  some  impression 
upon  both  Houses  of  Parliament,  but  they  have  lamentably  lagged 
behind  in  the  march  of  improvement.  Now,  the  representatives 
must  watch  the  wishes  tf  fho^e  who  are  become  their  patrons,  and 
who  are  likely  to  be  their  surest  guides  in  the  just  and  useful  dis- 
charge of  their  duties  as  legislators. 

Such  are  some  of  the  evils  of  the  present  system  by  which  Mem- 
bers are  returned  to  this  House,  and  such  are  some  of  the  benefits 
which  may  be  expected  from  the  noble  measure  now  proposed  by 
(he  Ministers  of  the  Crown.  Are  the  Gentlemen  opposite  resolved, 
that  as  f ar  as  Ues  in  their  i>ower,  there  shall  be  no  change  ?     Is 
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Scotland,  my  native  country,  to  remain  for  ever  in  its  present 
degraded  state,  lest  England  should  learn,  that  long  established 
abuses  are  not  necessarily  to  be  perpetual  ?  The  right  honourable 
Baronet,  the  Member  for  Tamworth,  has  admitted,  that  in  Scotland, 
election  is  a  mockery,  and  that  the  practice  there  can  only  be 
defended  as  part  of  a  general  system  which,  on  the  whole,  works 
well,  and  ought  to  be  preserved.  Can  it  be  expected,  that  such 
reasoning  will  be  submitted  to,  and  that  we  may  again  see  a  county 
election  consummated  by  the  operations  of  one  individual  in  the 
triple  capacity  of  candidate,  elector,  and  sheriff  7  The  tide  of  the 
ocean  cannot  be  resisted ;  human  power  cannot  stop  the  planets  in 
their  course. 

But  it  is  said,  let  us  have  a  parliamentary  reform  by  punishing 
delinquent  boroughs,  and  transferring  their  franchise  to  large  un- 
represented towns.  This  is  the  only  specific  plan  which  has  been 
propounded  in  opposition  to  the  bill.  But  I  must  first  use  the 
freedom  to  ask  the  question  why  should  these  boroughs  be  con- 
sidered delinquent  by  honourable  Oentlemen  opposite  ?  They  sell 
thonselves ;  they  furnish  representatives  for  the  colonial  and  com- 
mercial interests ;  they  give  the  opportunity  for  a  person  suddenly 
arriving  in  this  country  with  money  in  his  pocket,  after  a  long 
residence  in  India,  to  become  a  legislator;  in  short  they  are  the 
nseful,  necessary,  and  indispensable  though  shameful  parts  of  the 
constitution.  If  that  plan  were  effectually  pursued,  if  all  delinquent 
boroughs  were  eradicated,  and  the  example  worked  repentance  and 
reformation,  there  could  no  longer  be  bribery  or  bargaining  for 
seats,  and  according  to  true  conservative  notions,  property  would 
lose  its  due  weight,  the  constitution  would  be  destroyed,  we  should 
soon  be  in  the  situation  of  revolutionary  France,  and  the  movemerU 
would  proceed  till  the  frame  of  society  was  dissolved.  But  can 
there  be  a  greater  delusion — a  greater  piece  of  hypocrisy  than 
selecting  one  borough  for  punishment,  when  no  conscientious  man 
can  lay  his  hand  on  his  heart  and  say,  that  he  does  not  beUeve 
the  majority  of  the  Members  of  this  House  have  obtained  their 
seats  by  such  acts  of  delinquency  as  are  now  to  be  punished  with 
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diafranchiBement  ?  Again,  how  are  you  to  disooYer,  and  how  are 
you  to  proTe  the  dehnquency  ?  In  towna  with  a  numeroiu  oon- 
Btituency,  receiying  6L  or  10/.  a  head,  the  neceaaaxy  eTidenoe 
might  to  be  obtained ;  bat  how  would  you  proceed  in  the  case  of 
such  boroughs  as  Gatton  and  Old  Sarum,  where  there  is  a  single 
elector  or  proprietor  ?  He  receives  from  his  purchaaer  five  Bank  of 
England  notes  for  1,000/.  each,  and  the  transaction  is  the  subject 
only  of  suspicion  or  surmise.  This  system  of  reform  is  baaed 
upon  the  principle  that  secresy  is  yirtue,  and  detection  crime. 

But  it  has  been  said,  that  supposing  the  whole  ministerial  plan 
to  be  good  as  far  as  we  can  prospectively  judge,  it  ought  to  be 
adopted  step  by  step,  that  we  may  see  by  gradual  experience  how  it 
works  as  we  advance; — and  I  must  own,  that  when  I  heard  my  noble 
Friend  on  the  memorable  first  of  March,  though  approving  of  all 
he  proposed,  I  was  somewhat  startled,  and  *'  my  breath  was  taken 
away "  by  a  mixture  of  alarm  with  my  admiration.  But  I  have  as 
Uttle  scruple  in  declaring  that  upon  consideration,  I  think  the 
Gk)vemment  were  entirely  right  in  now  bringing  forward  all  that 
they  intend  to  propose  with  a  view  to  parliamentary  reform  as 
one  great  measure.  The  boldest  course  \b  often  the  safest  and  the 
best.  Great  organic  changes  in  religions  or  poUtical  institutions  can 
only  be  made  when  there  is  a  considerable  ferment  in  the  public  mind, 
which  cannot  be  of  long  endurance.  When  that  has  passed  away, 
indolence,  apathy,  prejudice,  and  a  regard  to  private  interests  present 
an  insuperable  bar  to  further  improvement.  The  materials  of  which 
the  fabric  of  government  is  composed,  must  be  in  a  state  of  fusion 
to  run  into  new  shapes.  The  metal  which  at  the  welding  heat 
would  have  taken  any  impression,  when  cold  resists  every  blow. 
But  another  danger  would  arise  if  successive  changes  could  be  car- 
ried at  intervals,  that  advancing  by  degrees  without  a  defined  limit, 
it  is  impossible  to  say  where  you  will  stop,  extravagant  expectations 
may  be  excited,  and  an  appetite  for  continued  change  may  be 
generated ; — ^whereas  it  must  be  admitted,  that  stabiUty  is  necessary 
to  acquire  respect  and  reverence  for  poHtical  institutions.  I  cannot 
predicate  of  any  measure  that  it  is  final  and  that  it  is  to  receive  no 
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mneiidittent — ^but  I  do  confidently  anticipate  that  this  meamire  now 
brought  forwaid  frankly  and  openly  as,  in  the  opinion  of  its 
aathorsy  an  effectual  remedy  for  eziating  grieyances^  will  have  a  fair 
trial,  and  that  no  farther  change  will  be  demanded  till  experience 
ahaU  haye  shown  original  imperfections  in  the  system,  or  a  change 
of  external  dbrcomstances  may  require  a  corresponding  change 
in  the  law. 

In  granting  parliamentary  reform  we  cannot  follow  a  better 
precedent  than  that  set  by  the  right  honourable  Baronet  in  the 
Cadiolic  Relief  BILL  Concession  was  not  made  to  the  Catholics  bit 
by  bit.  All  penalties,  all  disqualiiicationB  for  religious  opinion 
were  at  once  done  away  with;  both  Houses  of  Parliament  were 
thrown  open  to  Roman  Catholics,  without  attempting  to  limit  the 
subjects  on  which  they  are  to  legidate ;  the  yeto  on  the  appointment 
of  Bishops  was  abandoned,  and  no  securities  required  except  the 
attachment  and  confidence  which  kind  treatment  will  create.  One 
speck  of  andent  intolerance  remained  upon  the  bill,  which  I  am 
persuaded  the  right  honourable  Gentleman,  haying  suddenly  as- 
sumed the  character  of  Catholic  Emancipator,  would  himself  haye 
been  desirous  to  wipe  off,  and  only  submitted  to,  lest  he  should 
endanger  the  measure  itself.  The  effect  of  that  was  for  a  time  to 
exclude  from  the  House  the  indiyidual  by  whose  exertions  the 
ahacklea  of  the  Catholics  had  been  struck  off,  and  to  prolong  agita^ 
tion  in  a  country  ready  to  sink  into  grateful  repose.  Fortunately 
that  learned  and  honourable  Gentleman  is  now  within  the  pale  of 
the  constitution,  and  I  hope  he  will  always  remain  so,  for  his  own 
honour,  and  for  the  benefit  of  the  counby.  The  only  risk  to  the 
well  working  of  the  measure  of  Roman  Catholic  Belief,  at  last  con* 
ceiyed  and  framed  in  a  great  spirit,  arises  frx>m  its  being  so  long 
deferred ; — and  we  must  see  that  the  measure  of  Parliamentary  Be* 
form  is  not  exposed  to  a  similar  peril. 

But,  says  an  honourable  Gentleman  opposite,  the  times  are  unfii- 
yourable  for  such  a  change  as  this — reyolutions  are  trayelling  oyer 
the  world — wait  for  a  season  of  tranquillity.  On  the  contrary,  if 
yon  duly  profit  by  what  is  passing  around  you,  such  changes  are 
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immediately  required  in  order  to  guard  against  similar  revolutions, 
l^ortified  and  prepared,  the  storm  may  rage  over  our  heads,  and  we 
remain  secure.  The  probability  of  foreign  war,  likewise  urged  as  an 
argument  for  delay,  is  an  additional  argument  for  vigour  and  dis- 
patch. Do  you  believe,  that  in  their  present  temper,  the  people, 
disappointed  of  all  their  hopes  of  reform  and  consequent  improve- 
ment, would  be  willing  to  bear  the  burdens,  and  to  make  the  exer- 
tions which  would  be  required  if  we  have  again  to  struggle  against 
a  confederacy  of  the  great  powers  of  Europe. 

That  there  will  be  a  cry  for  further  concession  among  deluded 
and  ill-disposed  persons  I  doubt  not,  but  that  cry  will  be  easily 
resisted  after  the  grant  of  all  that  is  reasonable  and  practicable ; — 
and  universal  suffinge  with  annual  parliaments  will  be  considered  a 
chimera.  The  whole  property  and  intelligence  of  the  country  being 
now  represented  in  the  House  of  Commons,  instead  of  that  body 
consenting  to  a  further  and  dangerous  extension  of  the  suf&age,  I 
should  think  there  will  be  a  greater  danger  of  its  refusing  hereafter 
any  alteration  in  its  constitution — encroaching  on  the  other  author- 
ities of  the  State, — and  seeking  to  engross  all  power  into  its  own 
hands.  But  this  danger,  if  it  arise,  may  be  met  by  an  appeal 
through  the  prerogative  of  the  Crown  to  the  judgment  of  an 
enlightened  constituency. 

Agree  then  to  the  second  reading  of  the  bill — and  this  will  be  with- 
out any  impeachment  of  the  wisdom  of  our  ancestors.  We  are  re- 
storing, not  innovating.  At  any  rate  recollect,  that  we  are  sitting 
here  as  legislators,  not  antiquaries  ;  and  that  instead  of  paying  com- 
pliments to  our  ancestors,  we  are  to  consult  the  interests  of  our  pos- 
terity. If  necessary,  why  should  we  not  alter  the  ancient  represen- 
tative system,  as  well  as  abolish  mihtary  tenures,  or  the  star  chamber, 
or  fines  and  recoveries,  or  suffer  witnesses  to  be  examined  on  oath 
for  the  Defendant  on  a  criminal  charge,  or  allow  that  in  cases  of 
felony,  his  counsel  may  vindicate  his  innocence  by  an  address  to  the 
jury. 

I  am  not  much  of  an  enthusiast,  but  I  cannot  help  being  con- 
vinced, that  this  measure,  if  now  paf^sed,  will  not  only  give  content- 
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ment  to  the  people,  bnt  will  be  a  guarantee  for  good  government  in 
future.  I  should  hope,  that  the  political  party  from  whom  the 
measure  originates,  who  have  been  striying  for  it  during  the  last 
fifty  years,  will  remain  in  power  to  carry  it  into  execution,  and  to 
preside  over  the  destinies  of  the  country,  with  that  steady  nrgard 
for  civil  and  religious  liberty,  which  haying  long  excluded  them  (torn 
office,  has  under  this  auspicious  reign  obtained  for  them  the 
favour  of  the  sovereign.  But  if  from  the  fickleness  of  the  popular 
gale,  or  from  loss  of  Court  favour,  or  from  their  own  misconduct, 
they  are  driven  from  the  helm,  and  they  are  replaced  by  the  leaders 
of  the  Tory  party,  we  shall  have  little  to  fear  from  the  obnoxious 
doctrines  of  Toryism,  which  will  no  more  be  professed,  and  cannot 
be  long  acted  upon.  Pass  this  bill,  and  you  give  such  a  direct  and 
overpowering  impetus  to  enlightened  public  opinion,  that  it  will  be 
of  much  less  importance  what  poHtical  appellation  is  given  to  the 
party  to  which  Ministers  are  said  to  belong.  K  the  Right  Honour- 
able Gentleman  should  again  accept  office,  and  would  retain  it, 
although  called  the  Conservative  or  Tory  leader,  he  must  conform  to 
Beform, — ^he  must  abjure  orange  ascendancy  in  Ireland, — ^he  must 
never  think  of  reviving  the  Six  Acts  in  England, — ^he  must  without 
r^ard  to  the  interests  of  particular  classes,  follow  the  line  of  com- 
mercial policy  best  adapted  to  secure  plenty  and  comfort  to  the  great 
mass  of  our  population. 

That  there  is  no  danger  in  such  a  great  untried  measure  as  this, 
I  am  very  Car  frt>m  asserting.  This  danger  is  distant,  is  problem- 
atical, may  be  averted  or  remedied.  But  think  of  the  inevitable  and 
irremediable  danger  of  disregarding  the  wishes  of  the  people  now 
expressed,  after  long  and  calm  deliberation,  with  a  unanimity  and 
force  unparalleled  in  our  history.  I  use  not  the  language  of  intimi- 
dation. I  am  not  afraid  of  any  sudden  violence  if  the  bill  should 
be  rejected ;  but  I  do  apprehend  something  worse.  A  riot  may  be 
suppressed ;  but  there  vnll  be  no  cure  for  the  deep-rooted  discon- 
tents and  jealousies  which  will  universally  prevail.  By  degrees  the 
aifections  of  the  people  will  be  completely  alienated  from  our 
monarchical  form  of  government,  and  they  will  be  prepared  for  a 
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desperate  movement  which  will  inTolve  all  ordran  of  the  state  in  one 
common  niin.  On  the  other  hand,  if  the  bill  is  now  passed,  we 
shall  regain  and  continae  to  enjoy  the  confidence  and  affections  of 
the  public,  and  onr  andent  institutions  being  adapted  to  the  actual 
state  of  society,  we  may  look  forward  to  a  long  career  of  harmony 
and  happiness. 


[Note — It  is  well  known  that  this  bill  was  passed  by  the  Com- 
mons and  rejected  by  the  Lords — ^but  that  in  the  following  Session 
Parliamentary  Reform  was  carried  with  the  perpetuation  of  the 
Freemen  and  the  Chandos  clause.  Neither  the  predictions  of  the 
enemies  or  of  the  friends  of  the  Reform  Bill  have  been  verified ;  but 
I  think,  that  impartial  men  will  allow  its  operation  has  been  on 
the  whole  highly  beneficial.  Mr.  Croker,  its  most  eloquent  and 
vigorous  opponent,  must  himself  now  be  amused  by  his  apprehen- 
sions of  its  revolutionary  tendency,  and  his  conviction  that  there 
could  be  no  stable  administration  under  it.  Perhaps  he  may  even 
repent  Ms  vow  never  to  sit  in  a  reformed  Parliament. 

On  the  other  hand  while  necessary  disappointment  awaited 
the  giddy  multitude,  who  expected  that  it  was  to  raise 
wages  and  lessen  labour,  to  make  bread  cheap  and  the  seasons 
propitious,  it  must  be  admitted,  that  some  of  the  expect- 
ations of  its  rational  supporters  have  not  been  fulfilled,  although 
its  imperfect  working  may,  to  a  Considerable  degree,  be  im- 
puted to  the  changes  it  underwent  in  perpetuating  the  franduse 
of  the  freemen  in  boroughs  and  allowing  tenants  at  will  to  vote 
for  counties.  ^ 

By  all  accounts,  the  purity  of  election  which  was  anticipated 
firom  the  disfranchisement  of  the  rotten  boroughs,  and  the  exten- 
sion  of  the  firancluse,  has  by  no  means  taken  place.  The  equal 
balance  of  parties,  and  the  belief  that  the  fate  of  the  Administration 
depended  upon  a  few  seats  in  the  House  of  Commons,  have  exposed 
the  new  system  to  a  most  formidable  trial  in  this  respect,  through 
which  I  am  by  no  means  prepared  to  say  it  could  have  creditably 
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passed,  even  if  the  fireemen  had  been  disfranchised ;  but  theie  can 
be  no  doubt  that  a  great  impetus  was  giyen  to  bribery  by  perpe- 
tuating the  firanchise  to  a  dass  of  men  who,  whereyer  they  existed, 
considered  from  long  habit  that  they  had  as  good  a  right  to  be  paid 
fbr  their  votes  as  for  their  labour  or  the  wares  they  might  sell,  and 
demanded  and  receiyed  voting  money  with  the  same  consciousness 
of  rectitude  as  if  it  had  been  a  debt  due  to  them  recoverable  in  a 
court  of  justice.  The  needy  freeman  without  a  house  still  inaigring 
on  his  supposed  rights,  the  newly  enfranchised  10/.  householder  is 
corrupted  by  his  example,  and  there  is  even  a  danger  of  the  contar 
gion  spreading  among  the  40s.  freeholders  in  counties,  who  till 
lately  have  been  above  all  suspicion. 

There  is  great  difficulty  in  now  suggesting  any  remedy.  In- 
creasing the  number  of  electors  I  fear  would  be  unavailing ;  for  in  a 
dose  contest  it  must  equally  be  an  object  to  secure  mercenary  votes, 
and  the  facility  of  doing  so  would  be  increased  by  the  lowering  of 
the  franchise.  Ballot  in  small  constituencies  would  perhaps  increase 
the  eviL  Whether  good  might  not  arise  from  the  combination  of 
these  two  measures  it  may  become  necessary  seriously  to  consider. 
From  direct  legislation  against  bribery,  I  fear  that  mnch  is  not 
now  to  be  expected.  While  the  Beform  Bill  was  before  Parlia- 
ment, I  was  employed  under  the  sanction  of  Lord  Gre/s  Go- 
vernment by  Lord  BnouoHiiM,  who  has  always  taken  a  lively 
interest  in  promoting  purity  of -election,  to  prepare  a  bill  to  check 
bribery  and  treating;  and  it  is  to  be  regretted  that  some  such 
bill  did  not  [pass  at  the  same  time  with  the  Beform  Bill,  so  that 
a  scdemn  warning  might  have  been  given  to  the  new  constituencies, 
and  thae  might  have  been  an  improved  chance  of  regeneration 
in  the  old  boroughs  where  venality  had  before  prevailed.  I  am 
glad  to  think  that  the  subject  is  still  under  the  consideration  of 
Lord  BaouoHAM,  who  I  am  convinced  will  do  all  that  can  be 
effected  to  remedy  this  great  eril. 

I  think  it  must  likewise  be  admitted,  that  through  the  Chandos 
clause  an  undue  influence  has  been  given  to  the  landed  aristocracy. 
There  is  no  doubt,  that  a  great  re-action  has  taken  place  in  public 
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opinion, — that  the  demands  of  the  ultra  radical  and  chartist  parties 
have  alarmed  many  sensible  men,  and  that  the  flood  tide  of  Reform 
having  reached  its  height,  the  current  for  a  time  runs  strong  in  a 
contrary  direction.  A  numerous  return  of  Conservatiye  Members 
therefore,  at  this  time,  would  be  no  argument  that  the  reformed 
House  of  Commons  does  not  represent  the  sentiments  of  the 
people.  But  the  large  majority  in  favour  of  commercial  restrictions, 
and  against  a  free  trade  in  com,  does  shew,  that  the  land  baa 
obtained  an  undue  ascendancy. 

Here  again  I  know  not  what  is  the  remedy.  Although  the 
granting  of  the  franchise  in  counties  to  persons  without  any  per- 
manent interest  in  the  soil,  and  entirely  dependent  on  the  will  of 
another,  was  quite  contrary  to  the  principles  of  county  repre- 
sentation, and  was  palpably  giving  a  plurality  of  votes  to  one  man 
according  to  property  in  land,  contrary  to  the  principles  of  the 
English  constitution;  it  would  now  be  vain  to  propose  that  the 
franchise  shall  be  resumed,  and  I  am  aware  of  no  way  in  which  the 
equipoise  can  be  restored.  We  can  only  trust  that  enlightened 
public  opinion  wiU  prevent  the  representatives  returned  by  the  ex- 
cessive influence  of  the  land  from  obstinately  supporting  their 
own  interests  real  or  imaginary,  contrary  to  the  general  weal. 

I  must  likewise  acknowledge,  that  the  facility  given  to  introduce 
men  of  talents  into  the  House  by  the  nomination  system,  has  not 
found  a  complete  substitute.  The  new  boroughs  have  returned 
some  very  distinguished  men,  but  with  splendid  exceptions  I  be- 
lieve it  is  generally  felt,  that  the  representatives  of  the  great  manu- 
facturing towns  enfranchised  by  the  bill,  though  all  highly  respect- 
able and  independent,  la  point  of  education,  information,  and  elo- 
quence, have  hardly  equalled  the  representatives  of  the  boroughs 
which  were  disfranchised.  But  we  must  console  ourselves  by  con- 
sidering the  scandal  which  has  been  wiped  away,  and  the  numerous 
undoubted  benefits  which  have  been  produced  by  the  passing  of  the 
Reform  Bill. 

No  combination  of  borough-holding  peers  can  now  inthral  the 
sovereign,  and  set  at  defiance  the  wishes  of  the  people.     We  ap- 
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proacb  that  which  may  be  considered  the  most  perfect  form  of 
gOTenunent)  where  public  opinion  is  to  determine  who  shall  be  at 
the  head  of  the  goyemment.  The  Crown,  in  the  appointment  of 
MinisterSy  is  conatitutionaUy  guided  by  the  advice  of  a  majority  of 
the  House  of  Commons,  representing  and  expressing  public  opinion 
more  closely  than  in  former  times.  A  return  to  the  corrupt  and 
arbitrary  maTims  on  which  goyemment  has  been  carried  on  in  this 
country,  is  now  impossible,  and  it  is  of  much  less  consequence  to 
the  public  who  is  minister  or  what  party  is  in  power.  The  Minis- 
ters of  the  Crown  must  profess  and  act  upon  the  principles  of  dyil 
and  religious  liberty,  which  are  cherished  by  the  great  body  of  the 
people.  The  progress  of  improvement  may  be  interrupted  and 
stopped  for  a  time,  by  the  accession  to  office  of  those  who,  in  their 
hearts,  may  be  inclined  to  bigotry  and  arbitrary  sway ;  but  we  shall 
haye  no  backward  course  in  legislation,  and  any  advantage  which 
has  been  gained  is  secure. 

In  my  opinion,  the  Reform  Bill  would  have  worked  much  better, 
and  would  have  given  a  more  permanent  triumph  to  liberal  princi- 
ples and  practical  improvement,  if  it  had  been  allowed  to  have  a  fair 
trial,  without  an  effort  being  immediately  made  by  a  section  of  its 
supporters,  to  throw  discredit  upon  it,  and  immediately  to  attempt 
Durther  and  dangerous  changes.  The  new  system  under  the  Reform 
Bill  made  an  inauspicious  start,  by  the  re-election  of  Mr.  Manners 
Sutton  as  Speaker,  and  the  introduction  of  the  Irish  Coercion  Bill : 
but  the  great  mischief  to  the  Hberal  cause,  was  done  by  the  instant 
efforts  to  force  vote  by  ballot,  the  lowering  of  the  franchise,  and 
annual  parliaments.  Since  the  Revolution  of  1688,  there  had  not 
been  such  national  unanimity  as  was  exhibited  in  favour  of  the 
Reform  Bill;  but  many  sensible  and  enlightened  men  became 
alarmed,  lest  the  prophecies  of  "  a  lower  depth,"  should  be  ful- 
filled,— and,  to  oppose  farther  change,  threw  themselves  into  the 
conservative  ranks.  Another  ill  consequence  from  these  efforts  was 
that  they  called  forth  declarations  from  Lord  John  RusseU  and  his 
colleagues,  which  being  misunderstood  or  misrepresented,  gave  rise 
to  the  cry,  that  the  Whig  government  had  pronounced  the  doctrine 
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oi  finality 9  and  that  all  the  proviBionB  of  the  Refonn  Bill  being 
binding  in  secula  Beculorum,  no  alteration  or  improvement  upon  it 
was  ever  to  be  admitted.  This  cry  made  the  government  unpopular 
with  many  zealous  reformers,  and  the  argument  was  brought  for- 
ward, that  ultimately  to  obtain  Airther  reform  the  best  course 
would  be  to  restore  the  Tories  to  power. 

Then  sprung  up  the  Chartists^  who  considered  the  ultnirBadicals 
little  better  than  aristocrats ;  who  would  be  contented  with  nothing 
short  of  universal  suf&age  by  way  of  amending  the  repreaentative 
system ;  who  contended  for  a  re-distribution  of  property,  and  many 
of  whom  thought  that  to  obtain  their  objects  physical  force  might 
be  properly  resorted  to.  Such  notions  led  to  popular  outbreaks  in 
various  parts  of  the  country,  and  it  was  indispensably  necessary  for 
the  preservation  of  the  public  peace,  and  the  vindication  of  the 
dignity  of  the  laws,  that  numerous  prosecutions  should  be  insti- 
tuted by  the  Attorney  General.  These  in  every  instance  succeeded, 
but  they  afforded  a  pretence  for  imputing  severity  to  the  Govern- 
ment. The  march  of  an  armed  mob  to  storm  a  town, — an  attack 
on  the  Queen's  troops,— a  conspiracy  to  assassinate  magistrates,—* 
deliberate  exhortations  to  use  the  dagger  and  the  torch — ^were  called 
''political  offences"  which  ought  to  be  overlooked  or  immediately 
pardoned  after  conviction.  Unscrupulous  members  of  the  Tory 
party  did  not  hesitate  to  join  in  the  charge  against  the  Government, 
and  with  a  view  of  obtaining  the  votes  of  Chartists  at  elections,  or 
what  was  more  valuable,  the  diversion  of  a  Chartist  candidate 
openly  coalesced  with  that  party,  and  representing  their  leaders  who 
were  suffering  the  sentence  of  the  law  as  the  victims  of  oppression. 
All  these  remote  consequences  may  perhaps  be  traced  to  the  un- 
reasonable conduct  of  those  supporters  of  the  Reform  Bill,  who,  as 
soon  as  it  had  passed,  began  to  play  a  game  which  has  brought  its 
opponents  into  power. 

There  is  one  part  of  the  United  Kingdom  where  the  Reform  Bill 
has  conferred  unmixed  benefits.  The  political  degradation  of  Scot- 
land under  the  old  system  cannot  easily  be  conceived.  A  very 
lively  and  not  overcharged  sketch  of  it  may  be  seen  by  the  masterly 
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hand  of  Lord  Broagbam,  in  Yan  admiiable  woik  <<The  Characten 
of  Statesmen  in  the  time  of  George  III/'  vhere,  in  his  aoeonnt  of 
Mr.  Dnndas,  he  is  describing  the  consternation  and  perplexity  of 
his  oonntrymen  when  Pitt  and  he  were  in  opposition  during  the  ad- 
ministiation  of  Mr.  Addington.  "  Those  who  are  old  enough  to 
remember  that  dark  interral  may  recollect  how  the  public  mind  in 
Scotland  was  subdued  with  awe,  and  how  men  awaited  in  trembling 
silence  the  uncertain  eyent, — as  all  living  things  quail  during  the 
solemn  pause  that  precedes  an  earthquake.  It  was  in  truth  a  crisis 
to  try  men's  souls.  For  a  while  all  was  uncertainty  and  consterna- 
tion ;  all  were  seen  fluttering  about  like  birds  in  an  eclipse,  or  a 
thunder  storm;  no  man  could  tell  wbom  he  might  trust;  nay, 
worse  still,  no  man  could  teU  of  whom  he  might  ask  any  thing.  It 
was  hard  to  say,  not  who  were  in  office,  but  who  were  likely  to 
remain  in  office.  All  true  Scots  were  in  dismay  and  dislaraction." 
The  noble  author  expresses ^some  doubt  as  to  the  cause  of  the 
public  profligacy  he  had  obser?ed  in  the  nortbem  part  of  the 
island ;  but  his  sagacious  mind  might  haye  traced  it  to  the  corrupt 
state  of  Scottish  representation ;  whereby  the  Minister  of  the  day, 
whoerer  he  might  be,  could  command  the  yotes  of  the  forty-fiye 
members,  and  a  berefkeed  system  of  jobbing  invariably  prevailed. 
Scotland  ought  to  place  the  statue  of  Earl  Grey  next  to  that  of  Sir 
HFiUiam  Wallace,  for  he  has  been  her  modem  deliverer.  Notwith- 
standing some  partial  defects  in  the  Reform  Bill  for  Scotland, 
it  has  substituted  real  election  of  representatives  for  an  unreal 
modcery,  and  it  has  regenerated  the  political  character  of  the 
people,  who  have  shewn  they  were  not  unworthy  of  the  great  boon 
conferred  upon  them.  There  has  been  no  bribery  there.  I  can 
sdemnly  assert,  that  having  stood  two  severely-contested  elections 
for  the  city  of  Edinburgh,  there  not  only  was  not  a  shilling  given 
to  any  elector  on  our  side,  but  not  even  a  pot  of  beer,  or  a  glass 
of  whiskey ;  and  I  have  every  reason  to  suppose  that  the  same 
course  has  been  generally  pursued  both  by  our  Mends  and  by  our 
appoueata.  Although  no  qualification  is  required  in  the  repre- 
sentatives for  Scotland,  it  has  always  happened  that  men  of  re- 


Digitized  by 


Google 


80  SPEECH  ON  PARLIAMENTARY   REFORM. 

spectable  station  in  life,  who  might  easily  have  given  in  a  qualifica- 
tion according  to  the  English  law,  have  been  elected.  Among  aU 
the  fluctuations  of  the  last  nine  years,  there  has  been  no  instance 
of  a  change  of  party  among  the  representatives  returned.  And 
at  the  last  general  election  when  Tory  ascendancy  was  strongly  an- 
ticipated, and  it  was  pretty  plainly  understood  that  patronage  was 
to  change  hands,  the  electors  remained  true  to  their  principles, 
and  sent  to  the  House  of  Commona  as  large  a  number  of  Liberal 
members  as  when  the  Whig  Government  was  in  its  hey-day  of 
power  and  popularity. 

''  It  betokens  us  not  degenerated,  nor  drooping  to  a  fatal  decay, 
"  by  casting  o£f  the  old  and  wrinkled  skin  of  corruption,  to  outlive 
"  those  pangs,  and  wax  young  again,  entering  the  glorious  wap  of 
"  truth  and  prosperous  virtue,  destined  to  become  great  and  honour- 
*'  able  in  these  latter  ages.  Methinks  I  see  in  my  mind  a  noble 
*'  and  puissant  nation  rousing  herself  ^like  a  strong  man  after  sleep, 
"  and  shaking  her  invincible  locks  ;  methinks  I  see  her  as  an  eagle 
*'  nursing  her  mighty  youth,  and  kindling  her  undazzled  eyes  at 
*'  the  full  mid-day  beam ;  puling  and  unsealing  her  long  abused 
*'  sight  at  the  fountain  itself  of  heavenly  radiance."* 

Scotland  having  received  free  institutions  from  England,  returns 
the  obligation  by  holding  up  an  example  of  purity,  firmnessy  and 
independence,  at  a  time  when  there  is  a  disposition  to  throw  open 
the  flood-gates  of  corruption,  and  to  rush  into  servitude. 

The  time  will  come  will  come  when  such  boroughs  as  Harwich 
must  be  disfranchised,  and  the  spirit  of  the  Reform  Bill  must  be 
carried  into  full  effect.  But  I  agree  with  that  distinguished  states- 
man Lord  HowicK  that  the  evils  we  still  have  to  complain  of, 
cannot  now  be  cured  by  farther  organic  changes,  and  that  for  the 
present,  we  must  trust  to  the  returning  good  sense  and  tree  spirit 
of  the  people.] 

«  Milton. 
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INTRODUCTION. 


On  Monday  March  3rd,  1835,  IxMrd  John  Russell  moved  the 
resolution,  ^*  That  the  House  do  resolve  itself  into  a  committee  of 
the  nrhole  House,  to  consider  the  temporalities  of  the  Church  of 
Ireland."  As  the  &te  of  Sir  R.  PeeFs  Government  formed  in 
December  1838,  depended  on  the  result,  it  excited  great  interest. 
At  the  conclusion  of  the  third  nighfs  debate,  a  wish  vas  expressed 
on  both  sides  of  the  House,  that  it  should  not  be  protracted  be- 
yond one  night  more.  Sir  R«  Peel  said  he  hoped  that  Members 
who  were  stiU  to  address  the  House  would  sacrifice  a  part  of  their 
speeches  to  public  convenience,  and  an  understanding  to  this  effect 
was  come  to.     On  the  following  evening  I  opened  the  debate. 


SIR  JOHN  CAMPBELL,  ATTORNEY-GENERAL. 

Mr.  Speaker,  I  will  most  cheerfully  abide  by  the  understand- 
ing entered  into  at  the  adjournment  of  the  debate  last  night,  that  ho- 
nourable Members  about  to  address  the  House,  shall  sacriiice  a  part 
of  their  speeches  to  pubUc  convenience,  in  order  that  this  discussion 
so  important  in  its  bearings,  and  so  momentous  in  its  consequences, 
may  now  be  brought  to  a  close.     I  should  have  been  disposed  al- 
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together  to  waive  my  claim  to  be  heard,  but  for  the  circumstance 
that  no  member  from  that  part  of  the  United  Kingdom,  the  metro- 
polis of  which  I  have  the  honour  to  represent,  has  yet  taken  part 
in  the  debate.  It  appears  to  me,  that  this  is  a  question  of  all  others 
on  which  the  feehngs  of  every  part  of  the  empire  should  be  plainly 
expressed ; — and  in  supporting  the  resolution  of  my  noble  Friend  the 
Member  for  Devonshire,  I  beheve  I  act  in  unison  with  the  opinions 
not  only  of  the  enlightened  and  independent  inhabitants  of  the  city 
of  Edinburgh,  but  of  the  great  majority  of  the  people  of  Scotland. 
Themselves  enjoying  full  religious  liberty, — freed  by  the  pious  bravery 
of  their  ancestors  from  the  insulting  ascendancy  of  a  dominant  sect, 
they  would  wish  similar  blessings  to  be  enjoyed  by  all  their  fellow 
subjects. 

Sir,  I  am  convinced,  that  the  stability  and  happiness  of  this  great 
empire  depend  upon  an  adherence  to  the  principle  on  which  this  reso- 
lution is  founded.  I  approve  of  the  existing  connexion  between 
Church  and  State.  I  think  it  would  be  dangerous  to  trust  entirely  to 
the  voluntary  principle.  It  would  be  a  pernicious  fallacy  to  apply  to 
such  a  subject  the  maxim  that  supply  will  be  equal  to  the  demand. 
The  demand  for  the  consolations  of  reUgion  should  be  stimulated 
by  ministrations  which  may  enlighten  the  understanding  and  touch 
the  heart.  A  reUgious  establishment  is  above  all  necessary  to  afibrd 
religious  instruction  to  the  poor,  and  may  be  defended  by  the  same 
arguments  which  prove  that  national  education  is  to  be  provided  by 
the  State.  An  estabUshment  and  the  voluntary  principle  work  har- 
moniously together.  The  Establishment  gives  a  steady  standard  of 
faith,  and  corrects  the  sectarian  tendency  to  enthusiasm ;  while  the 
voluntary  principle  tends  to  correct  the  sloth  and  apathy  which 
may  creep  in  among  a  well-endowed  clergy.  For  such  reasons  I 
respectfully  and  reverently  approve  of  the  churches  of  England  and 
of  Scotland,  and,  with  certain  suitable  reductions,  even  of  the  Pro- 
testant Church  of  Irehmd. 

The  Established  Church  in  England  accords  with  the  sentiments 
of  the  great  majority  of  the  people ;  her  revenues  are  not  excessive 
if  they  were  properly  distributed ;  and  she,  no  doubt,  confers  many 
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blessings  on  those  inthin  her  communion, — although  her  usefubiess 
may  be  extended  by  the  abohdon  of  sinecures,  by  the  restriction  of 
pluralities,  by  the  enforcement  of  residence,  and  by  the  correction 
of  other  abuses  with  which  from  the  hasty  manner  in  which  eccle- 
siastical reforms  were  conducted  in  the  reign  of  Edward  VI.,  or 
firom  a  relaxation  of  pristine  strictness,  or  from  a  change  of  external 
circumstances,  she  may  be  now  chargeable. 

I  turn  to  the  establishment  in  my  own  country  with  pride  and 
exultation.  Both  in  doctrine  and  discipline,  it  harmonizes  with  the 
religious  sentiment  of  the  great  mass  of  the  population.  Of  the 
enormous  revenues  of  the  Roman  Catholic  Church  before  the  Refor- 
mation, a  decent  portion  has  been  appropriated  to  the  maintenance 
of  a  working  clergy,  who  are  neither  pampered  in  luxury  nor  made 
dependent  on  the  casual^  bounty  of  their  flocks.  Instead  of  the 
state  now  resuming  any  part  of  the  moderate  endowment  of  the 
Church  of  Scotland,  it  deserves  consideration  whether  in  some 
JnstsTMyB  she  has  not  a  daim  to  restitution  from  the  state  of  some 
property  of  which  she  has  been  unjustly  deprived.  In  Edinburgh 
and  in  Montrose  the  whole  of  the  tithes  and  church  property  were 
granted  away.  The  consequence  of  which  is,  that  the  necessary 
expence  of  maintaining  the  dei^  and  celebrating  divine  worship,  is 
defrayed  by  an  assessment  upon  all  the  resident  inhabitants,  whether 
Presbyterians,  Episcopalians,  Roman  Catholics,  or  Dissenters.  I 
consider  this  a  great  grievance,  and  it  affords  the  only  exception  to 
the  proud  boast  of  the  Church  of  Scotland,  that  while  she  provides 
for  the  spiritual  wants  of  her  children  in  a  manner  at  least  as  efifec- 
tual  and  beneficial  as  falls  to  the  lot  of  any  Christian  community, 
she  creates  no  disability  and  imposes  no  burthen  upon  any  who 
dissent  from  her. 

When  I  come  to  Ireland,  the  subject  of  this  resolution,  I  must  say, 
that  if  it  were  res  integra,  I  should  hesitate  long  before  I  would 
consent  to  a  Protestant  establishment  in  that  country )  and  if  there 
were  to  be  an  endowed  state  religion  there,  I  should  have  considered 
whether  it  ought  not  to  have  been  that  of  the  majority  of  the 
people,  however  much  we  may  dislike  it,  not  only  from  what  Wf 
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regard  as  its  errors,  but  from  its  admitting  foreign  interference,  and 
its  denial  of  the  supremacy  of  the  legislature.  Finding,  however, 
a  Protestant  Church  established  in  Ireland,  let  it  remain — on  con- 
dition that  it  is  accommodated  to  the  religious  wants  of  the  Pro- 
testant population.  I  maintain,  that  the  fimds  of  this  establish- 
ment being  excessive  ought  to  be  reduced,  and  that  the  surplus 
ought  to  be  applied  for  the  general  improvement  of  Christians  of 
every  denomination  in  the  island. 

There  has  been  a  great  deal  of  contradictory  statement  respecting 
the  amount  of  the  revenues  of  the  established  church  of  Ireknd.  I 
care  little  for  the  exaggerations  on  either  side.  I  look  to  the  broad 
and  undisputed  fact,  that  the  wealth  of  the  Irish  establishment  is 
now  as  great  as  it  was  in  the  times  of  Popery,  when  the  whole  mass 
of  the  people  was  of  the  established  religion.  The  immense  landed 
estates  and  the  tithes  which  formerly  supported  an  establishment, 
administering  to  the  spiritual  wants  of  the  whole  population,  are 
now  monopolized  by  a  church  whose  reUgious  tenets  are  embraced 
by  a  small  minority  of  the  people,  while  the  great  majority  who 
adhere  to  the  antient  faith, — the  faith  of  those  by  whom  the  church 
was  endowed — are  left  without  any  aid  £rom  the  state  for  their  re- 
ligious instruction — ^the  state,  on  the  contrary,  having  systematically 
oppressed,  insulted,  and  degraded  them.  The  Protestant  Episcopa- 
lians of  Ireland  do  not  exceed  one  tenth  of  the  population,  and  the 
gross  ecclesiastical  revenue  assigned  for  their  benefit  cannot  be  put 
lower  than  a  million  sterling  a  year.  If  the  whole  population  were 
dealt  with  on  the  same  scale,  ten  or  twelve  millions  a  year  would  be 
required.  An  establishment  is  provided  for  one  sixteenth  part  of 
the  population  which  would  be  sufficient  for  the  whole.  Looking 
to  the  number  of  souls  under  the  care  of  the  established  clergy  of 
Ireland,  and  the  funds  appropriated  to  their  support,  it  will  be 
found  that  the  endowment  of  the  church  of  Ireland  is  ten  times 
as  great  as  that  of  Scotland  or  England. 

Is  this  state  of  things  salutary,  and  ought  it  to  be  perpetuated  ? 
Is  it  for  the  good  of  religion  or  for  the  peace  of  the  country  ?  The 
effect  of  over  endowment  npon  the  clergy  themselves  it  would  be 
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invidious  to  dwell  upon ;  but  I  may  be  allowed  to  say  without 
ofience  that  in  former  times  the  Irish  like  the  French  bishops  were 
frequently  young  men  of  family  not  always  having  a  very  scrupu- 
lous regard  to  morality  or  decency,  that  a  considerable  convocation 
of  the  parish  priests  was  generally  to  be  found  at  Bath  and  Chel- 
tenham. How  could  residence  be  expected  from  the  rector  of  a 
large  and  populous  parish  vrithout  a  single  Protestant  family, — 
if  he  who  imports  a  Protestant  clerk  must  begin  the  service  with 
the  well  known  formula,  "Dearly  beloved  Roger?"  Can  the 
example  of  such  sinecurists  be  very  edifying  to  the  Protestant 
laity  ?  Would  not  the  handful  of  Protestant  episcopalians  in  Ire- 
land have  a  better  chance  of  due  spiritual  care  and  instruction,  if 
thdr  pastors  were  men  who  have  spiritual  duties  to  perform  and 
who  mu9t  devote  themselves  to  the  performance  of  their  spiritual 
duties? 

But  what  are  the  feelings  of  the  Boman  Catholic  population,  who 
are  paying  tithes  to  the  support  of  this  establishment — ^which  they 
must  consider  the  badge  of  their  servitude  and  debasement?  What 
but  discontent,  disaffection,  insubordination,  and  insurrection,  can  be 
expected  from  such  a  system  ?  We  propose  only  that  the  super- 
fluity of  wealth  which'  now  cankers  and  corrupts,  should  be  applied 
to  purposes  of  benevolence  as  near  akin  as  possible  to  the  support 
of  religious  worship, — ^in  the  benefits  of  which  all  sects  and  classes 
will  participate.  You  would  not  hear  of  any  part  of  it  being 
applied  to  make  a  provision  for  the  Catholic  clergy ;  but  vnll  you 
object  to  its  affording  the  means  of  education  to  the  rising  gener- 
ation,— ^teaching  them  to  read  the  Holy  Scriptures,  and  initiating 
them  in  those  essential  truths  of  our  divine  religion,  which  Protes- 
tants and  Catholics  in  common  believe. 

But  we  are  told  of  the  expansive  quality  of  Protestantism,  and 
hopes  are  held  out  to  us  of  making  converts  from  Popery,  by  a 
numerous  staff  of  weU  paid  congregationless  Protestant  clergymen. 
Sir,  it  was  not  by  such  agents  that  Christianity  was  first  propagated 
or  that  the  work  of  conversion  has  ever  been  carried  on.  May  we 
not  judge  of  the  future  by  the  past  ?     Is  there  uot  reason  to  dread 
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that  the  unendowed,  the  miserably  paid,  the  never  tiring,  the 
devoted  Romish  priests  are  more  successful  in  their  proaelitising 
eflEbrts  ?  The  hon.  Member  for  the  University  of  Oxford  has  told 
us  that  there  has  been  a  great  increase  of  churches  in  Ireland 
irithin  the  last  ten  or  twelve  years,  and  he  seems  to  recommend 
acting  upon  the  converse  of  John  Knox's  maxim,  on  which  that 
great  Reformer  burned  the  Popish  cathedrals,  "Destroy  the  skeps 
and  the  bees  will  be  dispersed," — ^but  the  honorable  Member  has  not 
denied  that  there  has  been  a  decrease  in  Protestant  congregations, 
and  he  joins  in  the  alarm  that  Popery  may  regain  its  ascendency. 

"  ni  fares  the  land  to  hastening  ills  a  prey. 
Where  churches  multiply  and  flocks  decay." 

I  can  say  £rom  my  own  observation,  that  the  erection  of  an  un- 
frequented Protestant  church  in  a  Roman  Catholic  district  is  con- 
sidered a  grievance  by  the  absentee  Protestant  landlord,  and  an 
insult  by  the  resident  Roman  Catholic  tenantry.  When  about  a 
year  and  a  half  ago  I  visited  that  beautiful  and  hospitable  country, 
there  were  pointed  out  to  me  various  instances  of  churches  recently 
erected,  where  there  were  no  Protestants — ^merely  by  way  of  job  for 
the  mason  and  the  carpenter.  One  parish  I  was  shown  where  these 
tradesmen  had  been  so  unconscientious  that  the  church  constructed 
by  them  had  fallen  down  several  times,  and  each  time  they  obtained 
a  fresh  rate  to  repair  it. 

What  effect  on  social  order  can  be  expected  from  such  a  system 
of  ecclesiastical  polity  ?  Can  there  be  a  doubt  that  the  compulsory 
maintenance  by  the  Irish  of  a  church,  from  which  they  not 
only  differ  but  which  they  regard  as  the  trophy  of  their  conquerors, 
is  the  great  cause  of  the  enormities  which  for  a  long  series  of  years 
have  been  committed  in  that  unfortunate  country  ?  To  the  pay- 
ment of  tithes — enforced  by  many  statutes,  but  considered  by  them  a 
grievance  and  an  insult — they  have  manifested  an  unconquerable  re- 
sistance, and  from  thence  they  have  contracted  a  general  disregard 
of  lawful  authority — the   source   of   many   crimes.     Any  person 
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attending  to  the  workings  of  the  human  heart  might  have  antici- 
pated such  conaeqaences.  A  decent  proyiaion  for  the  maintenance 
of  the  Protestant  rehgion  in  Ireland  would  have  been  submitted  to 
without  a  murmur ; — ^but  unnecessarily  and  wantonly,  not  only  to 
constitute  the  behef  of  a  small  minority  the  state  religion — but  to 
endow  it  as  if  it  were  the  religion  of  the  whole  population,  and  to 
compel  those  who  look  upon  it  with  ayersion  to  contribute  to  its 
maintenance,  must  inevitably  give  rise  to  heart-burnings,  jealousies, 
and  discontent, — to  an  impatience  of  existing  grievances,  and  not 
only  to  a  desire  of  redress,  but  a  thirst  for  vengeance.  Your  at- 
tempted justification  from  the  alleged  hope  of  conversion  only 
renders  the  yoke  more  galMng,  as  intimating  an  intention  to  force 
upon  them  a  religious  system  which  they  have  been  taught  to  con- 
sider impious  and  heretical. 

Various  allusions  have  been  made  in  the  course  of  the  debate 
to  the  history  of  my  native  country, — the  religious  controversies  in 
which  certainly  afford  a  rich  fund  of  political  wisdom.  The  noble 
Lord  opposite  (Lord  Stanley)  has  stated  truly,  that  in  the  beginning 
of  the  seventeenth  century,  there  existed  very  little  animosity  in 
Scotland  between  Episcopalians  and  Presbyterians.  What  was  the 
cause  of  their  harmony  ?  The  Presbyterians  were  then  allowed  the 
free  exercise  of  their  religion,  and  there  was  an  adequate  provision 
made  for  the  Presbyterian  clergy. 

But  when  towards  the  end  of  that  century  a  violent  attempt  was 
made  to  force  Episcopacy  on  the  nation,  it  came  to  be  abhorred 
almost  as  much  as  Paganism  itself.  The  House  may  recollect  the 
dying  words  of  the  great  Argyll,  who  declared  on  the  scaffold  that 
"he  hated  Popery,  Prelacy  and  all  superstition  whatsomever." 
Such  was  the  perversion  of  feeling  in  Scotland  produced  by  perse- 
cution, that  at  the  time  of  the  assassination  of  Archbishop  Shaipe, 
that  bloody  deed  was  actually  approved  of  by  a  majority  of  the  peo- 
ple. The  test  of  sound  doctrine  and  a  safe  conscience  was  tlie 
answer  to  the  question,  "Was  the  killing  of  Archbishop  Sharpe 
murder?"  In  consequence,  Scotland  was  reduced  to  a  state  of  in- 
subordination and  misery,  exceeding  any  description  of  what  has 
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been  witnessed  in  Ireland  in  recent  times.  Men  fled  to  the  bill 
side  to  worship  God  according  to  their  consciences — ^but  with  their 
claymores  in  their  hands.  We  have  heard  much  of  Carrichfihoek 
and  Bathcormac^  but  more  Mood  was  shed  at  Dmmcleugh  and 
Bothwell  Brig.  All  industry  was  suspended ;  bands  of  beggars  and 
freebooters  wandered  about ; — the  regular  administration  of  justice 
was  suspended ; — ^martial  law  was  proclaimed ; — ^there  were  constant 
conflicts  between  the  people  and  the  military, — and  the  country  waa 
daily  falling  into  a  state  of  greater  turbulence  and  greater  suffering, 
till  the  BcToiution  of  1688, — ^when  by  the  consent  of  William,  the 
most  liberal  and  the  wisest  of  soyereigns,  the  nation  was  gratified 
by  the  establishment  of  their  beloved  presbytery — ^with  a  Mi 
toleration  to  every  other  religious  creed.  Need  I  remind  the  House 
of  the  tranquillity,  contentment  and  prosperity,  which  Scotland  has 
since  enjoyed?  Once  more,  there  exists  no  animosity  between  Epis- 
copalians and  Presbyterians,  and  Dr.  Chalmers  after  a  visit  to  Lam- 
beth, looks  with  great  complacency  on  the  English  hierarchy. 

Should  not  this  example  induce  you  to  try,  to  accommodate  the  pre- 
sent state  of  the  Irish  Church  to  the  religious  condition  of  the  country  f 
Continue  the  establishment, — ^but  reduce  it  to  a  scale  proportionate 
to  the  religious  wants  of  those  who  profess  the  Protestant  Episcopalian 
£uth  in  Ireland.  A  bold,  and  promising  example  has  been  set  to  us 
by  the  noble  Lord  opposite,  in  the  suppression  of  ten  Bishopricks. 
This  motion  proceeds  on  the  same  principle,  and  only  ask^  for  in- 
quiry, whether  the  disproportions  of  the  establishment  may  not  be 
still  further  corrected. 

But  it  is  said,  that  Church  property  is  for  ever  inalienable — ^that 
however  great  its  amount — however  small  the  number  may  be 
whose  souls  are  to  be  benefited  by  it — all  property  which  has  once 
belonged  to  churchmen,  must  for  ever  continue  the  property  of  the 
Church.  For  this  doctrine  there  is  no  warrant  in  reason — ^in  scrip- 
ture, or  in  the  law  of  the  land.  It  is  a  remnant  of  heathenism.  It 
was  a  maxim  in  Pagan  Rome,  that  what  was  once  appropriated  to 
the  service  of  the  Gods,  could  never  be  resumed  for  any  secular  use. 
The  infamous  Clodius,  seeking  to  spite  a  private  enemy  by  taking 
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advantage  of  this,  dedicated  Cicero's  Palatine  House  to  the  Goddess 
of  Liberty,  and  it  was  not  till  the  celebrated  oration  Pro  Domo 
shewed  the  dedication  to  be  irregular,  that  the  property  was  re- 
stored. I  mean  no  o£fence  to  any  Roman  Catholic,  when  I  say, 
that  the  early  Roman  Catholic  Church  was  always  very  ready  to 
borrow  firom  the  Pagan  rehgion  any  rite  or  ceremony  that  would 
be  pleasing  to  the  people,  or  any  dogma  which  would  be  profitable 
to  itself.  That  the  patrimony  of  St.  Peter  might  be  for  ever  sacred, 
that  the  banner  of  the  successor  of  the  humble  fisherman,  might 
for  ever  wave  from  the  capitol,  that  the  wealth  gained  by  priestly 
fraud  or  violence  might  continue  for  ever  to  pamper  priestly  pride, 
luxury  and  indolence, — ^the  doctrine  was  early  adopted,  and  reso- 
lutely maintained  by  the  Popes, — ^that  to  touch  Church  property 
under  any  circumstances  amounts  to  the  sin  of  sacrilege,  for  which 
absolution  cannot  be  asked  In  this  world  nor  pardon  expected  in 
the  next. 

This  was  the  doctrine  objected  to  Henry  V.,  when  he  medi- 
tated some  ecclesiastical  reforms  for  the  benefit  of  his  own  revenue, 
and  it  was  acted  upon  in  England  down  to  the  time  of  the  Refor- 
mation. Such  an  impression  had  it  made,  that  even  among  Pro- 
testants the  title  of  the  grantees  of  the  Crown  of  the  lands  of  the 
dissolved  monasteries  was  doubted,  and  it  was  apprehended  a  curse 
would  fall  upon  the  fietmilies  enricjied  by  such  grants.  But  such 
superstitious  notions  have  long  passed  away,  and  is  it  to  be  sup- 
posed that  in  the  nineteenth  century^  in  this  reformed  Christian 
realm,  the  progress  of  improvement  is  to  be  arrested  by  the  example 
of  Pagan  or  Papistical  Rome  ?  I  must  say,  Sir,  that  the  objection 
comes  with  a  peculiarly  bad  grace  from  a  Church  upon  which  its 
possessions  were  bestowed  by  an  act  of  the  Legislature — ^being  taken 
forcibly  from  the  Church  to  whom  they  were  originally  granted. 
Without  farther  pressing  this  argumehtum  ad  ecclegiam,  I  will  say, 
that  the  property  of  the  Church  ought  not  to  be  touched  while  it 
may  be  beneficially  applied  to  the  purpose  for  which  the  grant  was 
made.  But  I  hold  that  the  grant  was  by  the  state — that  the  state 
IB  to  superintend  the  apphcation  of  the  property  granted,  and  that 
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it  is  in  the  power  of  the  state,  without  sacrilege  or  injastioe,  or 
cause  of  complaint,  to  resume  any  part  of  this  property  and  apply 
it  to  other  purposes  when  such  a  course  would  tend  to  the  good  of 
religion  and  the  public  welfare.  I  know  of  no  distinction  between 
the  remuneration  to  functionaries  in  the  Church,  and  other  func- 
tionaries acting  for  the  public.  ''They  which  minister  about  holy 
things  have  of  the  things  of  the  temple,  and  they  which  wait  at  the 
altar  are  partakers  with  the  altar."  So  a  Judge  presiding  in  a 
court  of  justice,  a  Minister  of  State,  a  General  commanding  an  army, 
and  all  their  subordinates,  labouring  in  the  service  of  the  public, 
ought  to  be  supported  at  the  public  chaise.  It  may  often  be  con- 
venient that  there  should  be  an  appropriation  of  particular  funds  to  a 
particular  department ;  but  this  is  not  essential ;  when  there  is  a 
deficiency  in  the  appropriation  it  must  be  supplied — ^when  there  is  a 
superfluity  it  may  be  transferred  to  another  department,  or  to  the 
general  revenue.  The  vested  rights  of  indiriduals  are  not  to  be 
disturbed  by  any  resumption  or  new  distribution^  but  these  being 
protected  the  appropriation  of  the  property  remains  with  the 
state,  by  which  it  was  granted, — ^always  subject  to  the  implied 
condition  that  the  public  good  requires  a  change  in  its  destination. 
No  individual,  has  an  interest  beyond  his  own  life,  and  even  if  you 
technically  suppose  the  Church  to  be  a  sort  of  a^regate  corporate 
body,  capable  as  such  of  holding  property,  the  Church  can  make  no 
complaint  if  its  revenues  are  kept  in  correspondence  with  its  exi- 
gencies. 

I  apprehend  that  this  view  of  the  subject  is  fully  borne  out  by 
the  origin  and  history  of  tithes  in  this  country.  It  is  well  known, 
that  tithes  were  at  first  in  the  nature  of  a  tax  on  all  property  for 
ecclesiastical  purposes.  When  the  Christian  religion  was  first  planted 
in  this  island,  its  ministers  were  supported  by  the  voluntary  obla- 
tions of  the  faithful.  By  and  by,  all  were  expected  to  contribute 
a  tenth  of  their  substance,  and  afterwards  this  became  a  legal  obli- 
gation. But  by  law  there  was  long  a  fourfold  division  of  the  tithes — 
one  part  to  the  Bishop,— -one  to  the  Incumbent  of  the  parish — one 
to  repair  the  fabric  of  the  Church — ^and  a  fourth  to  the  Poor.     An 
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alteradon  vaa  afterwardB  made,  which  could  only  have  been  by  the 
Legislature ;  and  bishopricks  being  amply  endowed  by  hinded  pos- 
sessions, the  parochial  clergy  contrived  to  get  the  whole  of  the  tithes 
for  their  own  use, — the  repairs  of  the  Church  being  left  to  the  parish- 
ioners,— and  the  poor  thrown  upon  charity.  Having  regard  to  the 
rights  of  individuals,  why  might  not  the  L^slature  again  interfere 
and  regulate  the  enjoyment  and  application  of  property  created  by 
the  state  and  always  under  its  control? 

Where  land  has  been  given  to  the  Church,  this  is  still  to  be  con- 
sidered a  recompence  for  services  to  be  performed,  and  the  state  has 
a  light  to  see  that  some  proportion  is  preserved  between  the  services 
and  the  recompence.  The  office  of  Master  of  the  Bolls  in  England 
is  endowed  with  a  large  estate  in  houses.  The  management  of  this 
estate  has  been  repeatedly  regulated  by  act  of  parliament  and  is  now 
brought  to  tke  public  account,  the  Judge  being  allowed  a  fixed 
salary  out  of  the  public  revenue.  Suppose  the  rents  of  that  estate 
had  risen  to  50,000/.  a-year,  might  not  the  surplus  beyond  an  ade- 
quate salary  have  been  justly  applied  to  another  branch  of  the  pub- 
lic service,  without  a  cry  that  the  Law  was  robbed?  Within  the 
last  few  years  the  salary  of  the  Chief  Justice  of  the  King's  Bench, 
has  been  reduced  from  10,000/.  to  8,000/.  a-year,  and  that  of  the 
Lord  Chancellor  of  Ireland  has  been  dealt  with  in  the  same  manner. 
Would  it  have  made  any  difference  if  their  incomes  had  arisen  from 
Land — and  is  there  any  difference  in  this  respect  between  the  Law 
and  the  Church  ?  When  it  is  said,  that  there  is  some  spell  by  which 
the  property  of  the  Church,  however  excessive,  can  never  be  touched; 
let  me  suppose,  that  from  the  pious  prodigality  of  our  ancestors  the 
greatest  part  of  the  public  revenue  had  been  given  to  the  Church, 
so  that  the  dei^  might  be  rioting  in  sensuality,  while  there  were 
no  sufficient  f^nds  to  provide  for  pubHc  education,  or  for  the  safety 
of  the  kingdom  against  the  invasion  of  a  foreign  enemy — ^is  it  meant 
to  be  said,  that  this  would  not  be  an  abuse — ^is  it  meant  to  be  said, 
that  this  abuse  never  can  be  remedied  ?  At  the  era  of  the  Bef orma- 
tion  in  Scotland,  not  less  than  one  third  of  the  landed  property  of 
that  country  belonged  to  the  Church.     The  Scottish  parliament  as- 
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signed  what  was  conBidered  an  adequate  portion  of  this  property  for 
the  use  of  those  who  were  to  minister  at  the  altar,  and  another  for 
general  education.  The  residue,  I  am  afraid,  went  in  wasteful  grants 
to  court  favourites,  hut  would  not  have  heen  misapplied  in  defiraying 
the  expense  of  any  useful  public  establishment. 

Then,  I  ask,  might  not  the  Irish  parliament,  before  the  Union^ 
have  lowered  the  incomes  of  dignitaries  in  the  Church  which  were 
excessive,  and  reduced  the  Church  estabUshment  to  the  wants  of 
the  Protestant  population  ?  The  Under  Secretary  for  the  Colonies, 
(Mr.  W.  Gladstone)  has  allowed  that  such  a  power  would  have  be- 
longed to  the  Irish  parhament.  Why  has  not  the  Imperial  Parlia- 
ment the  same  power  ?  Was  it  not  one  great  object  of  Mr.  Pitt,  in 
bringing  forward  the  measure  of  the  Union,  to  mitigate  the  inso- 
lence of  Protestant  ascendancy  in  Ireland  and  to  elevate  the  condi- 
tion of  the  Catholics  ?  What  article  is  there  in  the^^ct  of  Union, 
to  require  that  the  Irish  Church  establishment  in  its  bloated  magni- 
tude shall  remain  for  ever  intact  ?  Did  the  noble  Lord,  the  Member 
for  Lancashire,  overlook  this  article  in  his  suppression  of  the  ten 
Bishopricks  ? 

The  Irish  Church  is  to  be  maintained,  so  as  that  it  may  best 
answer  the  ends  for  which  it  was  established.  I  apprehend  that 
the  Articles  of  Union  are  to  be  interpreted  and  modified  accord- 
ing to  the  exigencies  of  the  pubUc  welfare.  This  principle  was 
acted  upon  in  a  most  distinguished  instance,  while  the  Bight 
Honourble  Baronet  opposite  was  Secretary  of  State  for  the  Home 
Department.  By  the  Articles  of  Union  with  Scotland,  it  is  provided 
that  the  Court  of  Admiralty  existing  in  that  country  should  be  pre* 
served.  Under  the  sanction  of  the  Bight  Honourable  Qentleman> 
an  attempt  was  first  made  to  reform  and  improve  it,  and  tius  being 
found  impossible,  it  was  entirely  abolished.  Then,  Mr.  Speaker,  as 
you  well  know,  in  the  Scottish  Articles  of  Union,  there  was  a  similar 
provision  respecting  the  Court  of  Exchequer.  If  it  has  not  shared 
the  fate  of  the  Court  of  Admiralty,  its  functions  have  been  trans- 
fered  to  the  Judge  of  another  Court  and  it  has  no  longer  a  separate 
existence.     But  this  alteration  has  been  generally  approved  of;  for 
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any  boBmess  which  the  Court  had  ia  now  as  well  transacted,  there 
has  heen  a  considecahle  saTing  to  the  public,  and  yon.  Sir,  instead 
of  presiding  in  a  mock  Conrt,  which  sat  only  to  adjourn,  being 
elected  one  of  the  representatives  of  the  metropolis  of  your  native 
country,  are  most  usefully  and  honourably  employed  in  presiding 
over  our  deliberations  in  this  House. 

But,  Sir,  if  instead  of  Church  property  having  originally  belonged 
to  the  State,  as  I  aver,  and  having  been  ^conferred  by  the  State,  it  had 
all  been  the  gift  of  an  individual,  the  proposition  of  my  Noble  Friend, 
the  Member  for  Devonshire,  to  go  into  a  Committee  on  the  tempor- 
alities of  the  Church  of  Ireland  would  have  been  equally  unobjec- 
tionable. I  will  not  say,  as  some  do,  that  all  mortmain  property, 
the  moment  the  grant  in  mortmain  la  made,  becomes  the  property  of 
the  state,  and  may  be  applied  to  any  useful  purpose.  I  think  the 
will  of  the  Donor  is  to  be  observed  as  long  as  circumstances  remain 
the  same  as  at  the  time  of  the  gift  and  his  real  intentions  can  be 
carried  into  effect.  It  is  the  well  knowsi  doctrine  of  Courts  of 
Equity,  that  where  property  has  been  given  for  charitable  uses,  and 
the  object  of  the  charity  falls,  or  from  an  unexpected  increase  of  the 
fund  a  surplus  remains  after  the  specific  object  is  effected,  there 
shall  be  a  reference  to  the  Master  to  frame  a  new  scheme  analo- 
gous to  the  original  charity,  such  as  the  donor  if  alive  would  pro- 
bably approve  of.  If  the  property  of  the  Irish  Church  was  a  gift 
by  individuals, — ^by  whom  and  to  whom,  and  under  what  circum- 
stances was  it  given  ?  By  CathoUcs,  to  Catholics,  when  the  whole 
population  was  Catholic.  Is  the  will  of  the  donors  observed  by  ap- 
propriating the  whole  to  the  reUgion  of  500,000  Protestants,  when 
there  are  seven  millions  of  Catholics  in  Ireland  ?  With  the  most 
sincere  respect  and  regard  for  many  Roman  Catholics,  I  certainly 
regard  that  religion  with  no  favour,  and  when  I  consider  the  inor- 
dinate power  which  it  gives  to  the  priesthood,  and  the  degree  to 
which,  when  in  full  vigor,  it  cramps  inquiry  and  enervates  the 
human  mind,  I  should  rejoice  in  the  use  of  any  legitimate  means 
of  winning  converts  from  its  errors.  But  can  we  be  justified 
in  treating  it  as  a  hurtful  superstition,  not  to  be  endured  in  a 
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ChriBtian  country  ?  Through  how  many  Roman  Catholic  Biahops 
maintaining  the  same  doctrines  now  professed  in  the  Vatican  muBt 
our  Protestant  Bishops  of  the  Church  of  Engbind  trace  the  authority 
they  claim  in  unbroken  succession  from  the  Apostles  ?  la  not  a 
priest  ordained  by  a  Roman  Catholic  Bishop  at  this  day  considered 
as  in  sacred  orders,  and  may  he  not  be  admitted  by  our  Church  to 
administer  the  sacraments  without  fresh  ordination?  The  Pope 
himself  is  recognized  by  our  Church  as  a  Christian  Bishop,  the 
legitimate  successor  of  St.  Peter.  What  right  haye  you,  then, 
to  disregard  the  intentions  and  wishes  of  the  donors  of  this  pro- 
perty? There  is  no  pretence  for  saying,  that  they  gave  it  to  the 
National  Church  for  the  time  being,  whatever  might  be  the  tenets  of 
that  Church.  This  would  still  place  the  property  at  the  disposal 
of  the  Legislature,  by  which  the  national  Church  is  established  and 
regulated. 

I  feel  that  in  the  present  temper  of  the  public  mind,  there  are 
insuperable  difficulties  in  the  way  of  a  proposal  to  wpf^j  any  part 
of  the  revenues  of  the  Church  of  Ireland  towards  the  endowment  of 
the  Rioman  Catholic  clergy;  and  my  Noble  Friend  wisely  avoids 
what  is  impracticable.  But  if  the  present  revenues  of  the  Irish 
Church  are  excessive,  why  may  not  the  surplus  be  applied  to  the 
moral  and  religious  instruction  of  all  parties  ?  To  justify  inquiry, 
we  have  only  to  show  that  there  may  be  a  surplus,  and  that  this 
may  be  a  just  application  of  it. 

I  cannot  doubt.  Sir,  after  the  turn  which  the  debate  has  taken, 
that  the  resolution  will  be  carried  by  a  considerable  majority.  What 
the  effect  of  carrying  the  resolution  may  be  it  is  impossible  for  me 
to  anticipate ;  but  I  can  most  unfeignedly  declare  I  should  rejoice 
to  find  that  the  Right  Honourable  Baronet  bowed  to  the  opinion 
of  the  House,  and  continued  in  office  to  carry  it  into  effect ; — that 
after  some  more  '^  sharp  convulsive  pangs  of  agonizing  pride "  he 
should  again  make  a  sudden  wheel,  disregard  the  bigoted  section 
of  his  adherents,  and  conform  to  the  general  sentiments  of  the 
country.  If  the  Right  Honourable  Baronet  will  manifest  the 
same  deference  to  public  opinion  with  respect  to  appointments  to 
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foreign  courts  which  he  has  recently  done, — if  he  will  shew  him- 
self a  conformer  in  the  other  departments  of  the  State,  —  if 
he  will  govern  the  country  upon  liberal  principles,  suitable  to  the 
present  age,  and  the  actual  state  of  society, — I,  for  one,  wish  to  see 
him  with  his  colleagues  sitting  on  the  benches  which  they  now 
occupy.  I  humbly  tender  him  iny  advice  not  to  lag  too  far  behind 
the  march  of  intellect,  and  not  to  recant  when  it  is  too  late.  Let 
him  lead  the  way  in  public  improvement,  and,  as  Minister,  he  may 
lay  the  foundation  of  a  splendid  reputation,  and  confer  the  most 
sdlid  benefits  on  his  country.  I  was  connected  with  the  late  Go- 
remment ; — ^but  I  can  truly  say,  that  to  return  to  office  is  no  object 
of  ambition  with  me.  From  my  station  at  the  English  bar,  it  is 
more  profitable  and  more  agreeable  for  me  to  remain  an  inde- 
pendent member  of  this  House.  But  if  the  Bight  Honourable 
Gentleman  will  not  change  his  course,  if  he  will  allow  himself  to 
be  overruled  by  colleagues  who  still  adhere  to  the  antiquated 
maxims  of  genuine  Toryism,  it  is  of  the  last  importance  for  the 
good  of  the  community  the  present  Administration  should  as 
soon  as  possible  be  brought  to  a  close.  I  sincerely  love  a  con- 
stitutional mcmarchy,  as  not  only  avoiding  pubhc  convulsions,  but 
giving  a  more  steady  effect  to  public  opinion  than  any  other  form  of 
Government.  I  respect  the  prerogative  of  the  crown  in  the  choice  of 
its  Ministers.  But  from  an  abuse  of  that  prerogative,  the  monarchy 
of  this  country  has  recently  sustained  a  deep  wound.  An  Ad- 
ministration was  dismissed  while  in  the  full  confidence  of  Parliament 
and  of  the  country, — ^and  an  attempt  is  now  made  to  rule  the 
country  contrary  to  the  wishes  of  a  majority  of  the  House  of  Com- 
mons. The  conduct  of  Mr.  Pitt  in  1784  affords  no  precedent  for 
the  course  at  present  pursued.  Now,  for  the  first  time  in  the  history 
of  the  Enghsh  constitution,  the  Minister  having  a  Parliament  of  his 
own  choosing,  is  in  a  minority,  and  remains  in  office.  Mr.  Pitt 
struggled  against  a  majority  in  a  Parliament  called  by  his  rival,  and 
had  the  voice  of  the  country  in  his  favour.  Can  the  Right  Honour- 
able Gentleman,  if  he  thinks  fit  again  to  dissolve  Parliament,  rely 
upon  popular  favour,  and  expect  a  more  favourable  result  from  a 
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second  general  election  ?  I  can  only  say,  that  I  am  convinced  from 
all  I  have  observed,  and  all  I  have  heard,  that  the  present  Cabinet 
since  coming  into  office  have  done  enough  to  injure  their  pubUc 
character  with  one  section  of  their  own  party,  without  having  con- 
ciliated any  of  their  opponents.  They  have  gone  fax  enough  to 
shew  that  they  have  no  regard  to  consistency,  but  they  have  not 
gone  far  enough  to  satisfy  the  just  wishes  of  the  community.  Any 
confidence  that  might  be  produced  by  the  Right  Honourable  Gen- 
tleman's own  character  vanishes  on  looking  at  his  Cabinet,  by  whose 
advice  Lord  Londonderry  was  appointed  ambassador  to  Russia,  and 
a  charter  was  refused  to  the  University  of  London.  Indeed,  I  may 
say,  that  the  Right  Honourable  Grentleman,  bestowing  much  praise 
upon  himself,  has  not  ventured  to  defend  his  Cabinet.  To  lighten 
the  vessel  of  the  State  in  the  storm  he  throws  all  his  colleagues 
overboard.  He  dwells  on  his  own  consistency,  his  own  high  prin- 
ciples, his  own  disinterestedness,  and  his  own  devotion  to  the 
pubhc  cause*  But  supposing  him  to  be  a  paragon  of  ministerial 
excellence,  does  he  fill  all  the  offices  of  the  Government  ? — and  if 
his  colleagues  were  contented  to  be  mere  cyphers,  are  we  to  suffer 
the  whole  power  of  the  monarchy  to  be  engrossed  by  one  man  ? 
Are  we  to  be  under  a  similar  rule  to  that  of  the  three  weeks  which 
occuired  in  the  expectation  of  the  return  of  the  Right  Honourable 
Gentleman  from  Rome,  when  the  Duke  of  WeUington  was  at  the 
head  of  the  Treasury  and  the  Admiralty,  and  held  the  seals  of 
three  Secretaries  of  State  ?  Is  this  dangerous  precedent  to  be  fol- 
lowed, and  are  we  henceforth  to  live  under  the  dictatorship  of  a 
single  man  7  This,  Sir,  is  not  the  constitution  of  England,  which 
requires,  that  in  each  department  of  the  State  there  shall  be  a  re- 
sponsible adviser  of  the  Crown,  enjoying  the  confidence  of  the  na- 
tion. If  the  Right  Honourable  Gentleman,  following  the  examples 
of  Buckingham  and  Strafford,  should  be  mad  enough  to  try  to  su- 
persede Parliament,  and  to  govern  in  defiance  of  pubhc  opinion,  let 
him  remember  the  resources  which  we  enjoy  to  obtain  redress. 
Such  misrule  would  not  have  been  endured  before  the  Reform  Bill, 
and  now  will  be  brought  to  a  speedy  termination.     I  look  forward 
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to  the  strog^e  with  deep  regret,  but  widiout  apprehenuon  as  to 
the  result.  I  dread  diaturbance, — I  dialike  agitation, — I  wish  for 
repose—'*  Peto  pacem."  But  I  am  prepared  for  any  measures  which 
may  be  necetsary  to  give  us  a  Ministry  in  unison  with  the  senti- 
ments of  Parliament  and  the  people. 

Before  sitting  down,  I  must  be  permitted  to  say,  that  I  last 
night  heard  with  the  deepest  grief  the  declaration  of  the  noble 
Lord,  the  Member  for  Lancashire  (Lord  Stanley),  as  well  on  ac- 
count of  his  own  reputation,  as  of  the  public  interest.  Haying  had 
an  opportunity  of  appreciating  the  vigour  of  intellect, — ^the  high  ac- 
quirements,— ^the  eloquence, — ^the  liberal  and  independent  principles 
of  that  noble  Lord,  it  did  afflict  me  more  than  I  can  express  to  hear 
him  openly  declare,  that  however  great  the  property  of  the  Epis- 
copal Church  in  Lreland  m^ht  be,  and  however  few  its  members,  in 
his  judgment  that  establishment  must  continue  for  all  time  to  be 
supported  as  it  now  exists.  May  I  be  permitted  to  ask,  whether 
with  respect  to  this  subject,  the  noble  Lord  is  not  under  some  unac- 
countable delusion, — ^a  spell  is  not  cast  upon  him, — ^he  does  not 
labour  under  a  sort  of  monomania  ?  He  goes  greatly  beyond,  not 
only  the  Bight  Honourable  Member  for  Tamworth,  but  the  Honour- 
able and  Learned  Member  for  the  University  of  Dublin,  and  the 
Honourable  Member  for  the  University  of  Oxford,  who  do  not 
justify  their  resistance  to  all  change  by  disclaiming  all  considera- 
tion of  proportion  between  the  object  and  the  means  by  which  it  is 
to  be  accomplished.  Reaeoning  with  such  infatuation  must  be 
vain ;  and  I  can  only  express  a  fervent  wish  that  this  question  of 
the  Lrish  Church  being  speedily  settled,  the  cloud  which  has  ob- 
scured the  mind  of  the  noble  Lord  may  pass  away,  and  he  may  be 
restored  to  that  party  of  which  he  would  again  be  the  life  and 
ornament. 

Against  the  opinion  of  the  noble  Lord  I  think  I  may  set  off  that 
of  the  illustrious  chief  under  whom  we  both  served  with  such  pride 
and  pleasure.  I  certainly  have  no  authority  personally  to  declare 
the  sentiments  of  Earl  Grey  upon  this  resolution ;  but  I  apprehend 
there  can  be  no  doubt  that  he  entirely  approves  of  it.     The  noble 
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Lord  diflfered  from  him  on  the  1 47th  section  of  the  Irish  Tithe  Bill — 
the  famous  appropriation  clause.  That  difference  was  the  occasion 
of  the  noble  Lord's  unfortunate  secession  from  the  GrOYemment  of 
Earl  Grey.  But  Earl  Grey  adhered  to  the  appropriation  clause, — 
which  in  substance  declared,  that  the  temporaUties  of  the  Church  of 
Ireland  are  subject  to  legislative  control,  and  that  due  regard  being 
had  to  the  spiritual  wants  of  Irish  Protestants,  any  surplus  in  the 
revenues  of  the  Irish  Church  may  be  justly  appropriated  to  the 
moral  and  religious  instruction  of  all  parties.  Earl  Grey  is  not  a 
Tisionary, — ^he  is  not  a  destructiye, — ^he  is  not  an  enemy  to  Church 
establishments, — ^he  is  not  only  adndred  for  his  talents^  but  allowed 
even  by  political  opponents  to  be  a  man  of  moderate,  rational,  and 
constitutional  principles. 

I  will  not  detain  the  House  longer.  I  hope  I  haTe  kept  my 
engagement  not  to  stand  long  in  the  way  of  others  who  may  be 
desirous  of  addressing  them,  and  I  have  warmly  to  thank  them  for 
the  attention  with  which  they  have  honoured  me. 

In  what  I  have  said  I  am  sure  I  meant  nothing  personally  disre- 
spectful to  the  Right  Honourable  Baronet  opposite.  I  am  not 
blind  to  his  good  qualities  ; — I  am  convinced  that  in  his  heart  he  is 
not  a  bigot  ;-^I  have  great  hopes  of  his  open  conversion, — and  I 
could  almost  say  to  him 

'*  Cum  talis  sis,  utinam  noster  esses  !*' 


[Note. — ^The  resolution  was  carried  by  a  majority  of  33.  This 
led  to  the  resignation  of  Sir  Robert  Peel,  and  the  formation  of  the 
Government  of  Lord  Melbourne,  which  lasted  from  April,  1835,  to 
September,  1841.] 
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INTRODUCTION. 


Ok  the  3rd  of  March,  1836,  Mr.  Spring  Bice,  then  Chancellor 
of  the  Exchequer,  in  a  Committee  of  the  whole  House,  moved  a 
resolution,  "  that  for  the  repair  and  maintenance  of  parochial 
churches  and  chapels  in  England  and  Wales,  and  the  due  per- 
formance of  divine  worship  therein, — ^a  permanent  and  adequate 
provision  should  be  made  out  of  the  encreased  value  given  to 
Church  lands,  by  the  introduction  of  a  new  system  of  manage- 
ment, and  by  the  application  of  the  proceeds  of  pew  rents ;  the 
collection  of  Church  rates  ceasing  altogether  from  a  day  to  be 
determined  by  law."  The  substance  of  the  measure  was  to 
change  the  tenure  of  Church  lands  so  that  the  lessees  would 
have  an  opportunity  of  purchasing  the  fee-simple — the  lands  to 
be  charged  with  a  perpetual  com-rent;-^and  not  only  aU  pre- 
aent  interests  would  be  preserved,  and  there  would  be  for  ever 
secured  to  all  dignitaries  in  the  Church,  an  income  equal  in 
value  to  the  amount  now  received  by  them,  but  a  large  surplus 
would  arise, — ^which  was  to  be  appropriated  to  the  repair  of  parish 
churches  and  the  purposes  to  which  Church-rates  are  now  ap- 
plicable,— ^whereupon  Church  rates  might  be  abolished. 

The  debate  on  the  Resolution  began  on  the  13th  of  March,  and 
waa  adjourned  to  the  14th.  On  that  day  Sir  W.  Follett  began 
with  a  very  able  speech  against  the  Resolution,  to  which  I 
Attempted  the  following  answer. 
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SIR  JOHN  CAMPBELL,  ATTORNEY  GENERAL. 

Mr.  Speak kr. — I,  on  the  contrary,  shall  vote  in  favour  of  this 
resolution,  as  I  think  it  will  give  peace  and  security  to  the  Church, 
and  confer  great  benefits  on  the  public.  I  fed  myself  called  upon, 
after  the  appeal  which  has  been  made  to  me  by  my  Honourable 
and  Learned  Friend,  the  Member  for  Exeter,  to  explain  to  the 
House  why  it  is  that  I  can  neither  agree  with  his  law  nor  his  rea- 
soning. It  seems  to  me,  that  my  Honourable  and  Learned  Friend 
has  been  misled  by  the  zeal  he  always  displays  as  an  advocate^ 
and  is  blind  to  the  defects  of  the  case  he  has  undertaken  to 
patronise. 

I  will  not  yield  to  my  Honourable  and  Learned  Friend,  in  re- 
gard for  the  EstabUshed  Churches  in  this  country.  I  am  affec- 
tionately attached  to  that  Church  in  which  I  was  reared,  and  of 
which  my  father  was  a  venerated  pastor.  I  likewise  look  with  the 
greatest  respect  to  the  Church  of  England,  harmonising  with  the 
belief  of  the  great  mass  of  the  population, — ^and  from  the  purity  of 
her  doctrines,  and  the  pious  labours  of  her  clergy,  spreading  the 
benefits  of  morality  and  the  blessings  of  religion  over  the  land. 
I  wish  to  see  her  in  the  enjoyment  of  all  her  rights  and  privileges, — 
and  the  object  of  this  measure  is,  that  her  permanence  may  be 
secured,  and  her  usefulness  extended.  I  cannot  trust  to  the 
voluntary  principle  for  giving  reUgious  instruction  to  the  people. 
I  assume,  that  there  ought  to  be  an  establishment,  and  that  pro- 
vision must  be  made  by  law  for  the  building  and  repairing  of 
churches,  and  for  the  necessary  expence  of  the  decent  performance 
of  religious  worship. 

The  question  is,  whether  the  present  provision  for  these  pur- 
poses, by  means  of  an  assessment  on  all  the  inhabitants  of  the 
parish,  of  whatever  rehgious  persuasion,  is  satisfactory ;  and  whe- 
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ther  another  may  not  be  substituted  for.it?  In  my  bumble  opin- 
ion a  change  in  the  law  is  not  only  expedient  but  indispensa- 
ble ;  and  there  is  no  change  less  objectionable  than  that  which  we 
now  propose. 

My  Honourable  and  Learned  Friend  began  his  speech  by  taunt- 
ing us  for  inconsistency.  It  would  have  been  more  delicate  per- 
hapsy  if  he  had  first  cast  a  glance  to  his  rights  and  considered  the 
feelings  of  Members  now  sitting  on  the  same  bench  with  himself 
at  the  mention  of  such  a  topic.  I  should  be  glad  to  know  how  the 
noble  Lord,  the  Member  for  North  Lancashire,  is  to  oppose  this 
resolution,  and  to  maintain  his  consistency.  He  may  say  truly, 
that  he  has  altered  his  opinions  respecting  the  sacredness  of 
Church  property,  and  the  eternal  obligation  on  Catholics  and 
Dissenters  to  pay  Church-rates ;  but  this  resolution,  which  seeks 
only  to  alter  the  tenure  of  Church  property  in  England,  the  in- 
terests of  the  Church  and  of  all  Churchmen  being  for  ever  preserved, 
and  to  provide  for  the  repair  of  churches  and  the  proper  celebra- 
tion of  divine  worship  in  England  from  a  fund  to  be  thus  created, 
cannot  be  very  consistently  resisted  by  the  author  of  the  Irish 
Temporalities  Act, — ^which,  by  the  very  same  means,  effected  the 
very  same  objects  in  the  sister  kingdom ; — and  under  the  same  cir- 
cumstances,— ^for  it  must  be  admitted,  that  in  Ireland  the  tenure  of 
Church  property  was  the  same  as  in  England, — and  the  law  of 
Church-rates  was  the  same.  The  noble  Lord  has  ingenuity  to  do 
all  in  this  House  which  is  not  impossible;  but  in  attempting  to 
show  that  he  now  consistently  opposes  this  plan,  which  is  copied 
from  his  own,  he  can  hardly  delude  himself,  and  he  certainly  can 
convince  no  one  else. 

My  Honourable  and  Learned  Friend  says  he  dissents  from  the 
law  as  laid  down  by  the  Chancellor  of  the  Exchequer  respecting 
Church-rates.  I  can  only  say,  that  I  believe  it  to  be  the  law  of 
England,  and  I  would  stake  any  professional  reputation  I  may 
enjoy,  that  it  will  be  sanctioned  by  judicial  decision.  There  is  at 
present  no  practicable  mode  of  compelling  the  inhabitants  of  a 
parish  to  repair  the  church,  and  we  offer  you  a  method  by  which 
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cburches  may  certainly  be  repabed  without  strife^ — ^without  litigti- 
tion, — without  a  murmur  of  discontent. 

I  deny  that  in  England  Church-rates  are  like  tithes,  to  be  con- 
sidered a  charge  upon  land.  I  think  the  Right  Honourable  Gentle- 
man opposite,  the  Member  for  Tamworth,  was  right  last  night  in 
what  he  said  respecting  the  repairs  of  churches  and  glebe  houses 
or  manses  in  Scotland.  Land  there  is  held  on  the  condition  that 
such  repairs  shall  be  done  by  the  heritors  or  landowners, — as  land  lb 
sometimes  held  in  England  on  condition  of  repairing  a  bridge  or  a 
highway.  But  in  England  Church-rates  are  in  point  of  law  a  per- 
sonal tax,  in  proportion  to  the  ability  of  the  inhabitants,  and  ac- 
cording to  all  the  authorities  from  Lord  Coke  downwards,  the  tax 
is  on  the  person  in  respect  of  the  land.  It  would  be  neither 
amusing  nor  instructive  to  the  committee  to  enter  into  a  lengthened 
inquiry  respecting  the  origin  of  Church-rates  in  this  country- 
There  can  be  no  doubt,  that  originally  churches  were  built  and 
repaired  firom  a  portion  of  the  tithes  set  apart  for  that  purpose.  At 
what  time  the  whole  of  the  tithes  were  ingrossed  by  the  incumbent 
for  his  own  use,  and  the  eiqpense  of  building  and  repairing  the  nave 
of  the  church  was  thrown  upon  the  parishioners,  does  not  distinctly 
appear.  The  change  was  probably  gradual,  and  what  was  at  first 
an  abuse  or  an  encroachment,  ripened  into  law.  The  contributions 
of  the  fiaithf ul  towards  supporting  the  fabric  of  the  church  and  the 
performance  of  religious  worship,  once  voluntary,  were  enforced  by 
ecclesiastical  censures,  and  the  civil  courts,  which  long  inter- 
posed to  protect  the  laity  from  ecclesiastical  encroachment,  as  papal 
influence  increased,  were  forbidden  to  interfere.  The  obligation 
must  now  be  considered  as  resting  on  the  parishioners, — ^but  still  it 
is  not  a  charge  on  the  land,  and  the  land  is  only  taken  as  a  crite- 
rion of  ability.  Personal  property  was  equally  liable,  although  for 
convenience  it  is  now  generally  excluded  from  the  Church-rate, — in 
the  same  manner  as  the  Poors' -rate  is  now  laid  almost  entirely  on 
the  knd,  although  under  the  43rd  of  Elizabeth  the  personal  pro- 
perty of  resident  parishioners  is  equally  rateable.  So  lately  as  the 
year  1 824,  the  Court  of  Delegates,  the  highest  ecclesiastical  tribunal. 
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held  that  in  the  town  of  Poole  ships  might  be  included  in  a 
Church-rate. 

Is  it  just  then,  that  such  a  tax  should  now  be  imposed  upon  those 
who  derive  no  benefit  from  the  Church  it  goes  to  support  ?  In  its 
origin  it  was  brjsed  on  equity  and  justice^ — ^being  a  contribution  by 
all  for  the  benefit  of  all, — when  all  were  of  the  same  faiths  and  wor- 
shipped together  in  the  same  temple,  under  the  same  spiritual 
guides.  But  now,  that  there  are  so  many  different  religious  per- 
suasions tolerated  and  supported  without  aid  from  the  State, — 
it  is  most  unjust  that  the  dissenter  should  be  called  upon  to 
provide  places  of  worship  for  others,  when  he  is  put  to  the  ex- 
pense of  providing  his  own  place  of  worship,  and  supporting  his 
own  pastor.  I  cannot  adequately  express  my  astonishment  at 
the  attempt  of  my  Learned  Friend  to  draw  an  analogy  between 
Church-rates  and  tithes, — ^which  are,  indeed,  a  charge  upon  the 
land,  and  not  a  tax, — ^which  no  man  pays  for  when  he  buys  an 
estate  subject  to  tithes, — and  which  are  frequently  purchased,  and 
held  as  a  separate  lay  fee,  and  made  the  subject  of  devise,  settle- 
ment, and  mortgage. 

Can  it  be  for  the  benefit  of  the  establishment,  obstinately  to  ad- 
here to  a  mode  of  repairing  churches  which  gives  rise  to  such 
bickerings, — such  scandal, — ^and  such  htigation  7  The  frequent  dis- 
turbances within  the  walls  of  the  sacred  edifice  itself,  at  meetings 
for  the  making  of  a  Church-rate,  were  very  forcibly  described  by 
my  Right  Honourable  Friend,  the  Chancellor  of  the  Exchequer,  in 
introducing  these  resolutions.  I  can  add,  from  my  own  observation 
and  knowledge,  that  the  htigation  upon  the  subject  is  without  end, 
and  is  of  the  most  harassing,  embittering,  expensive,  and  noxious 
description.  A  case  is  known  to  my  Honourable  and  Learned 
Friend,  the  Member  for  Huntingdon,  and  myself,  where,  to  enforce 
the  payment  of  an  assessment  of  3/.  or  4/.  an  expense  of  some 
thousands  has  been  incurred.  An  infinite  number  of  nice  questions 
may  be  raised  concerning  the  vahdity  of  the  rate,  and  where  the 
rate  ib  unquestionably  valid,  the  enthusiast  who  goes  to  gaol  rather 
than  pay  it  is  regarded  as  a  martyr.  From  these  causes  Church-rates 
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are  becoming  every  day  more  odions,  and  unless  a  different  fund  be 
substituted  for  tbem,  I  am  a&aid  that  those  buildings  ndsed  by  the 
piety  of  our  ancestors,  and  with  which  such  solemn  and  tender  ajs- 
Bociations  are  connected,  may  become  a  heap  of  ruins. 

My  Honourable  and  Learned  Friend,  almost  admitting  that  a 
change  in  the  law  is  necessary,  proposes,  that  the  remedy  for  en- 
forcing Church-rates  should  be  made  more  stringent.  Sur,  if  re- 
sistance to  Church-rates  were  made  felony  without  benefit  of  dergy; 
or  in  the  mitigated  spirit  of  modem  criminal  legislation,  an  offence 
to  be  punished  with  transportation  for  life, — Church-rates  could 
not  be  collected,  and  the  people  would  not  submit  quietly  to  the 
impost. 

Those  who  would  wish  Church-rates  to  continue,  are  bound  to 
bring  in  some  bill  upon  the  subject.  This  cannot  be  the  duty  of 
us  who  say  that  they  ought  to  be  abolished.  At  present  there  is  ncr 
mode  of  compelling  the  making  of  a  rate  for  the  repairs  of  the 
church,  howeyer  much  it  may  be  dilapidated,  or  for  providing 
what  is  necessary  for  the  administration  of  the  Holy  Sacraments. 
When  a  rate  has  been  duly  made  by  a  majority  of  the  vestry,  the 
payment  of  it  may  be  enforced  by  an  information  before  a  magiB- 
trate,  or  a  suit  in  the  Ecclesiastical  Court ;  but  there  is  no  mode  in 
which  the  parish  can  be  compelled  to  impose  the  rate. 

The  Court  of  King's  Bench  would  laugh  at  my  fi-iend  if  he  were 
to  apply  for  a  mandamus  to  the  vestry  to  make  a  Church-rate.  In 
the  olden  time  there  was  a  remedy,  and  an  effectual  one.  If  the 
church  had  not  been  repaired  and  proper  vestments  and  chalices, 
and  candlesticks  provided,  the  Pope  would  have  put  the  parish 
under  an  interdict,  the  parishioners  would  have  been  cut  off  from 
book,  bell  and  candle — ^would  have  been  deprived  of  all  the  minis- 
trations, rites  and  consolations  of  rehgion.  But  since  the  Reforma- 
tion this  remedy  is  gone,  and  as  yet  it  has  been  replaced  by  no 
other. 

The  Right  Honourable  Member  for  Tamworth,  not  being  able  to 
contend  that  things  can  go  on  as  they  are,  threw  out  suggestions 
last  night,  that   a  distinction  might  possibly  be  made   between 
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members  of  tbe  Chnich  of  England  and  Dissenters,  or  between 
town  and  country  parishes,  or  that  the  assessment  might  be  made 
upon  the  owner  of  the  land  and  not  upon  the  occupier : — but  he 
does  not  come  forward  with  any  specific  motion  on  the  subject, 
and  none  of  his  suggestions  go  to  the  root  of  the  evil,  and  cure 
the  defects  of  the  present  system  or  provide  a  substitute.  For 
example — ^what  definition  could  be  given  of  a  town  parish,  and 
what  oi  a  country  parish,  and  how  would  the  town  and  country 
parts  of  the  same  parish  agree,  and  how  would  members  of  the 
same  Communion  bear  to  be  dealt  with  differently,  as  they  reside  in 
the  town  or  the  country  ? 

The  only  practicable  plan  to  be  put  into  competition  with  the 
present,  is  that  which  was  proposed  by  Lord  Altiiorp  in  1834, 
while  the  noble  Lord  the  Member  for  North  Lancashire  still  be- 
longed to  Lord  Grey's  Cabinet.  What  share  the  noble  Lord  had  in 
originating  that  plan  it  is  impossible  for  me  to  say,  as  I  only  held  a 
subordinate  office  in  the  Government,  and  did  not  know  the  parts 
played  by  my  superiors ;  but  there  is  one  feature  in  it  which  I 
cannot  approve,  and  which  subjects  it  alone  of  all  the  measures 
brought  forward  by  the  Government  since  I  have  had  the  honour  to 
be  connected  with  it  to  the  imputation  of  "  thimbleriggery.** 
Who  suggested  it  I  do  not  know,  but  the  noble  Lord,  as  a  Cabinet 
Minister,  must  at  any  rate  have  been  present  when  it  was  dis- 
cussed and  agreed  to.  The  BiU  of  J  834,  for  abolishing  Church- 
rates  in  England,  enacted  that  the  expence  of  repairing  churches  in 
England  should  be  a  charge  upon  the  land-tax  of  England.  The 
only  conceivable  view  in  such  an  enactment,  must  have  been  to 
prevent  the  remonstrances  which  might  have  been  expected  from 
Scotland  and  Ireland,  if  the  charge  had  been  directly  placed  upon 
the  Consolidated  Fund.  Would  not  the  effect  have  been  precisely 
the  same,  whether  the  deduction  was  made  from  the  Consolidated 
Fund,  or  the  English  Land-tax  ? — ^firom  the  aggregate  amount  of  the 
imperial  revenue,  or  one  of  the  items  of  which  that  revenue  is  com- 
posed 7  But  the  device  was  easily  seen  through,  and  the  people 
of  Scotland  immediately  perceived  that  they  were  to  be  taxed  to 
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repair  churches  in  England.  My  constituenta  in  Edinboigh  felt 
themseWes  particularly  aggrieved^  aa  they  are  subject  to  a  local  tax 
for  the  maintenance  of  their  own  ministers.  This  was  felt  so 
strongly  that  upon  a  representation  to  Lord  Ghrey's  Government,  I 
was  authorized  to  prepare  a  clause  whereby  the  Edinburgh  annuity- 
tax  should  be  abolished,  and  the  amount  paid  from  the  public 
revenue.  Edinburgh  would  thus  have  made  a  tasi  bargain:  but 
what  was  to  be  said  to  other  parts  of  Scotland  on  which  a  new 
burthen  was  imposed  without  any  relief?  What  was  to  be  said  to 
Ireland  where  their  own  Church-cess  had  been  abolished  without 
any  permanent  contribution  from  the  State?  What  was  to  be 
said  to  the  Dissenters  in  England,  who  continue  to  maintain 
their  own  chapels  and  pay  their  own  pastors  ?  Notwithstanding 
the  objections  to  this  measure,  I  should  have  been  glad  to  have 
seen  it  carried,  subject  to  certain  modifications,  if  there  had  been 
a  disposition  to  receive  it  as  a  measure  of  peace.  But  although 
it  was  supported  by  a  considerable  majority  in  this  House,  it  was 
highly  unpopular  out  of  doors — it  was  more  disapproved  of  the 
more  it  was  discussed,  and  it  was  necessarily  abandoned  by  the 
Grovemment.  Remember,  however,  that  it  was  warmly  supported 
by  Gentlemen  opposite,  although  it  relieved  the  land  from  a  charge 
which  they  now  resolutely  say,  being  immemorial  ought  to  be  per- 
petual. Indeed  the  Right  Honourable  Gentleman,  the  Member  for 
Tamworth,  has  not  always  entertained  the  same  opinion  respecting 
the  eternity  of  Church-rates ; — ^as  he  once  gravely  proposed  that  the 
County-rate  should  be  the  fund  from  which  the  expense  of  repair- 
ing churches  and  providing  for  public  worship  should  be  defrayed. 

Nothing  remains  then  but  to  canvass  the  merits  of  the  plan  pro- 
posing that  by  an  improved  management  of  Church  lands,  the 
necessary  fund  should  be  provided  without  injury  to  the  Church,  or 
its  lessees, — and  with  a  great  addition  to  the  produce  of  agriculture 
and  to  the  wealth  of  the  community. 

I  admit,  that  we  are  bound  to  make  out  all  the  three  proposi- 
tions which  have  been  successively  combated  by  my  Honourable 
and   Learued  Friend,   the   Member  for  Exeter, — bolder  and  more 
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adrentiirouB  than  the  Honourahle  and  Learned  Member  for  Bas- 
setlaw,  who,  I  understood,  to  concede  two  ont  of  the  three.  The 
propositions  are, — ^First,  that  the  phin  wonld  produce  an  adequate 
fund.  Second,  that  the  ftind  would  be  raised  without  injury  to 
any  one.     Third,  that  this  is  the  proper  application  of  the  fund. 

From  the  first  point,  which  is  much  more  familiar  to  other 
Members  than  to  me,  or  probably  to  my  Honourable  and  Learned 
Friend,  I  shall  rely  on  the  calculations  of  the  Chancellor  of  the 
Exchequer,  confirmed  by  the  most  eminent  actuaries,  and  adopted 
by  the  Honourable  and  Learned  Member  for  Bassetlaw,  who  was 
cradled  amidst  leases  and  renewals.  It  would  indeed  be  strange 
if,  notwithstanding  the  acknowledged  improvident  management  of 
Church  lands,  and  their  decreased  value  from  the  present  prejudi- 
cial tenure  on  which  they  are  held,  there  would  not  be  the  required 
surplus,  after  securing  to  the  Church  the  full  amount  of  profit 
-which  she  now  receives  from  them. 

Who  then  would  be  injured  by  the  change  ?  Certainly  not  the  pre- 
sent dignitaries  of  the  Church,  nor  their  successors.  I  cannot 
help  thinking,  that  they  will  be  pleased  to  be  reUeved  from  the 
secular  occupation  of  consulting  land-surveyors  and  actuaries,  and 
poring  over  tables  for  calculating  the  value  of  lives  and  annuities. 
This  is  as  alien  to  their  sacred  duties  as  the  occupation  of  the 
Bishop  of  Durham,  who  marched  forth  armed  cap  a  pie  at  the 
head  of  an  army  to  fight  the  Scotch,  or  the  unfortunate  prelate, 
who  being  taken  prisoner  in  battle,  and  reclaimed  by  the  Pope, 
gave  rise  to  the  memorable  answer,  "  Is  this  thy  son's  coat  V* 
Suppose  the  Lord  Chancellor,  the  two  Chief  Justices,  and  the  Chief 
Baron  of  the  Exchequer,  were  now  paid  by  the  varying  rents  and 
profits  of  certain  estates  annexed  to  their  respective  oflfices,  would 
it  not  be  much  better  that  these  should  be  handed  over  to  the 
pubHc,  and  that  fixed  salaries  payable  quarterly  should  be  assigned 
to  these  high  legal  functionaries  ?  On  this  principle  their  sularies 
have  been  Bxed ;  and  with  respect  to  the  Master  of  the  Rolls,  the 
course  now  recommended  has  been  literally  pursued,  for  there  was  a 
landed  estate  annexed  to  his  office,  and  that  has  been  transfen-ed 
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to  the  management  of  the  Woods  and  Forests, — ^his  Honor  being  free 
from  the  distraction  of  leases  and  renewab,  and  regularly  receiving 
his  fixed  allowance  like  the  other  Judges.  A  Bishop  in  future  will 
not  be  able  to  run  hid  life  against  the  lives  in  a  lease,  bnt  he  will 
have  nothing  to  impede  him  in  the  race  to  immortality. 

However,  my  Honourable  and  Learned  Friend  warmly  resents 
the  wrongs  of  the  lessees,  who  as  far  as  I  can  learn,  instead  of 
themselves  making  any  complaint,  are  disposed  to  accept  the 
measure  of  the  Government  with  the  greatest  satisfaction.  I  have 
paid  great  attention  to  the  subject  of  legal  tenures, — and  I  have  no 
hesitation  in  saying,  that  the  system  of  successive  reversionary 
leases  or  fines,  is  the  worst  that  ever  was  devised.  It  is  not  only 
wasteful  to  the  land-owner,  but  often  most  vexatious  to  the  tenant^ 
who  is  not  entitled  to  a  renewal  dejure,  and  who  is  constantly  in 
danger  of  an  excessive  fine  being  exacted  from  him,  or  of  a  scheme 
to  let  the  lease  run  out,  so  that  he  and  his  family  may  be  ejected. 
But  above  all,  this  system  is  injurious  to  the  public  wealth.  What 
prudent  church  lessee  wiU  plant  trees,  erect  buildings,  or  lay  out 
money  in  any  permanent  improvement,  when  there  is  a  fine  to  be 
paid  once  in  seven  years,  and  the  amount  of  this  fine  is  to  be 
estimated  according  to  the  improved  value  of  the  premises?  In 
Sussex,  where  copyhold  tenure  is  very  common,  and  the  copy- 
holder cannot  cut  timber  without  the  licence  of  the  lord,  it  is  a 
common  saying,  that  "  the  oak  is  too  noble  a  tree  to  grow 
on  servile  soil :" — ^meaning,  that  trees  are  not  planted  where 
the  person  to  plant  may  not  cut  down  the  timber, — ^the  con- 
sequence of  which  is,  that  in  travelling  in  that  country  you  may 
tell  the  tenure  of  the  land  you  pass,  as  it  is  well  wooded  or  waste. 
The  copyhold  fines  on  descent  and  alienation,  with  the  restriction  to 
cut  timber,  or  dig  for  minerals,  are  less  prejudicial  to  agriculture 
and  general  improvement,  than  the  reversionary  leases  or  fines; 
for  the  copyholder  knows  that  the  lord  must  re-grant  according  to 
the  custom  of  the  manor, — whereas  the  Church  lessee,  were  he  to 
lay  out  capital,  would  be  completely  at  the  mercy  of  the  lessor. 
It  has  been  said,  that  large  portions  of  the  metropolis  are  built  on 
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Cbiurch  landB.  This  is  trae,  but  only  where  special  acts  of  parlia- 
ment have  been  passed  to  secure  a  long  term  to  the  lessee  at  a  fixed 
rent^  which  is  an  approximation  to  the  plan  now  proposed.  Ac- 
cording to  this  plan,  the  lessees  may  on  fiedr  terms  become  owners  of 
the  inheritance,  and  may  and  will  eagerly  plant  and  improve  for 
the  benefit  of  themselves  and  their  posterity.  All  vested  rights  being 
respected ; — ^the  dignitaries  of  the  Church,  by  the  perpetual  rent- 
charge  advancing  as  the  price  of  com  advances,  being  for  ever 
assured  of  receiving  an  income  equal  to  that  which  arises  from 
the  present  system — and  the  lessees  being  converted  into  owners  in 
fee-«imple,  with  great  benefit  to  the  public, — I  am  surely  justified 
in  contending,  that  if  the  expected  fund  does  result  from  the 
change,  it  wiU.  be  raised  without  injury  to  any  one. 

How  then  is  the  fund  to  be  applied?  I  say — so  that  it  may 
best  promote  the  good  of  the  Church,  and  the  interests  of  religion. 
Apply  it  in  repairing  churches  and  providing  for  the  decent  cele- 
bration of  divine  worship  according  to  the  rites  of  the  Church  of 
England.  Is  not  this  an  ecclesiastical  purpose?  is  not  this  a 
spiritual  purpose  ?  is  not  this  a  purpose  in  conformity  to  the  will 
of  the  Donor?  All  the  specified  objects  of  the  gift  beii^  amply 
satisfied,  is  it  a  misapplication  of  an  unappropriated  surplus  to  em- 
ploy it  in  sustaining  sacred  edifices,  and  in  procuring  bread  and  wine 
for  the  Holy  Communion  ? — ^in  restoring  peace  and  harmony  among 
Christians? 

But,  says  my  Honourable  and  Learned  Friend,  employ  it  in  new 
endowments.  No  one  can  feel  more  strongly  than  I  do  the  import- 
ance of  religious  instruction, — and  I  do  not  dispute,  that  in  some 
places  where  population  has  suddenly  increased,  pecuniary  aid  is 
wanted  for  supplying  it.  However,  I  believe  that  the  extent  of  reli- 
gious destitution  has  been  considerably  exaggerated,  and  I  am  sure 
it  cannot  be  accurately  measured  by  merely  counting  the  population 
of  a  parish,  and  calculating  the  number  of  persons  who  may  be 
accommodated  in  the  parish  church, — dismissing  altogether  from 
consideration  the  places  of  worship  within  the  parish  belonging  to 
various    classes   of    dissenters.      In  the  manufacturing  parts   of 
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Cheshire,  from  which  the  most  appalling  statements  of  tliis  kind 
are  furnished,  I  am  informed  that  a  very  large  proportion  of  the 
population  are  dissenters, — that  they  have  now  ample  means  of 
worshipping  God  according  to  their  consciences,  and  that  they 
would  derive  no  benefit  from  fresh  episcopalian  endowments.  When 
such  endowments  are  really  required,  I  hope  that  we  may  trust  to 
see  them  supplied  by  the  zealous  and  generous  exertions  of  members 
of  the  establishment,  by  which  much  has  been  already  accom- 
plished. At  any  rate,  I  say,  first  provide  for  the  efiicacy  of  existing 
endowments.  Repair  the  churches  that  have  been  built  and 
are  in  danger  of  falling  into  ruins,  before  you  build  new  ones. 
Protect  the  establishment  from  the  angry  feelings  now  engendered 
by  the  making  and  collection  of  Church-rates.  I  own  I  do  not 
attach  much  weight  to  the  argument,  that  the  payment  of  Church- 
rates  by  dissenters  may  be  contrary  to  conscience.  I  give  no  sanc- 
tion to  the  practice  of  setting  conscience  against  law.  The  law- 
must  be  supreme,  and  if  you  were  to  suffer  men  to  debate,  whether 
they  can  conscientiously  obey  the  law,  it  would  often  happen,  that 
conscience  would  be  guided  by  interest,  prejudice,  or  passion. 
But  while  a  man  pays  the  tax  imposed  upon  him  to  support  a  reli- 
gion from  which  he  differs,  I  think  he  may  justly  consider  himaelf 
aggrieved,  and  I  cannot  wonder  if  his  feelings  are  not  very  firiendly 
towards  an  establishment  which  imposes  upon  him  such  a  mark  of 
subjection. 

Sir,  I  look  forward  with  the  most  sanguine  hopes  to  the  pacifica- 
tory and  healing  effects  of  this  measnre.  Tithes  having  been  com- 
muted, if  Church-rates  were  abolished, — the  fabric  of  the  church  being 
repaired,  and  the  expences  of  divine  worship  being  provided  firom  this 
new-created  fund, — ^the  Dissenters  would  have  no  real  cause  of  com- 
plaint, and  the  establishment  may  boast  that  it  imposes  neither 
burthen  nor  disability  on  any  who  dissent  from  it.  Being  regarded 
with  universal  respect  and  good  will,  is  it  not  more  likely  to  spread 
and  to  turn  sinners  to  repentance  than  when  represented  as  grasp- 
ing, domineering,  and  avaricious  ?  The  Right  Honourable  Member 
for  Tamworth  has  tried  to  frighten  us  by  reading  extracts  from 
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publications,  vhicb  teach  doctrines  subyersive  of  all  establisbments. 
But  be  not  deterred  from  doing  wbat  is  just  by  the  apprehension  of 
some  ulterior  demand  which  ought  to  be  resisted.  Retreat  to  the 
vantage  ground  of  timely  and  fair  concession,  and  there  you  will 
make  an  effectual  stand.  I  hope  the  House  will  not  be  led  away 
by  intemperate  effusions  here  or  elsewhere,  but  judge  the  measure 
by  its  own  merits.  I  beg  to  ask  (Gentlemen  opposite  if  they  are 
prepared  to  adopt  the  sentiments  of  all  those  who  in  this  contro- 
▼ersy  hare  taken  part  with  the  Church.  Will  they  be  answerable 
even  for  all  that  is  said  by  every  dignitary  of  the  Church  ex  cathedra 
in  addressing  his  clergy  ?  I  have  lately  read  a  visitation  charge  of 
the  Bight  Reverend  the  Bishop  of  Exeter,  who,  I  understand,  com- 
plains that  ths  Attorney-general  does  not  prosecute  hbellous  and  irre- 
ligious pubUcations.  Now  I  must  say,  that  of  all  the  publications 
which  have  come  under  my  notice  since  I  have  been  Attorney-general, 
this  visitation  charge  seems  to  me  to  be  one  of  the  most  hbellous, 
and  when  I  file  my  first  ex-officio  information,  I  shall  begin  with  the 
Bishop  of  Exeter.  I  have  not  as  yet  exercised  this  prerogative  of  my 
office,  and  I  do  not  beheve  that  any  public  prejudice  has  arisen  from 
my  forbearance,  even  when  such  attacks  upon  the  constituted  autho- 
rities of  the  country,  such  vituperation  of  the  legislature,  and  such 
incentives  to  disobey  the  law,  issue  from  the  press  as  are  to  be 
found  in  this  pubUc  charge.  A  sufficient  corrective  and  sufficient 
punishment  may  be  found  in  the  indignation  and  disgust  which 
they  excite.  But  I  may  ask  Honourable  Members  opposite,  if  it 
was  decent  to  say,  speaking  with  disapprobation  of  the  Dissenters' 
Marriage  Bill,  passed  by  King,  Lords  and  Commons,  "that  no 
sane  man  would  some  years  ago  have  had  the  hardihood  to  propose 
such  a  measure  ?"  Was  it  decent  for  the  Bight  Reverend  Prelate  to 
accuse  the  Members  of  this  House  professing  the  Roman  CathoUc 
rdigion  of  *'  treachery  and  perjury  ?"  Was  it  decent  to  charge  the 
King^s  Government  "with  seeking  the  support  of  an  infidel 
&ction?"  For  the  Prektes  of  the  Church  of  England  as  a  body  I 
entertain  the  most  profound  respect  and  veneration,  but  I  do  de- 
plore, that  sentiments  such  as  these  should  be  uttered  by  one  of 
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them  on  an  occasion,  when  his  clergy  were  assembled  to  receive  from 
him  instruction  for  their  spiritual  guidance,  when  there  could  be  no 
contradiction  or  reply  to  his  assertions,  and  when  there  might 
possibly  be  present,  sincere  and  pious  and  pnuseworthy  christian 
ministers  of  different  political  principles.  Honourable  Gentlemen 
opposite  I  believe,  will  deplore  with  me  that  such  sentiments  should 
be  expressed  from  the  pulpit  by  an  English  Bishop,  and  should  be 
afterwards  published  to  the  woiid  under  the  sanction  of  his  name. 
Let  them  not  seek  to  fix  upon  us  and  to  damage  our  cause  by  the 
extravagant  opinions  of  all  the  enemies  of  estabUshments  and  all 
the  contemners  of  lawful  authority  who  may  profess  to  support  us. 
I  have  now  only  to  notice  the  topic  of  the  Right  Honourable 
Baronet,  that  we  should  reject  this  measure,  from  an  appre- 
hension of  the  censure  of  posterity,  who,  it  is  supposed,  if  we 
agreed  to  it,  would  reproach  us  for  departing  from  the  institutions 
of  our  ancestors,  and  changing  the  law  for  our  own  pecuniary  gain. 
Nothing  can  be  more  fallacious  than  to  trumpet  forth  the  wisdom 
of  our  ancestors  on  such  a  subject ;  for,  under  the  present  circum- 
stances of  the  country,  our  ancestors  never  would  have  laid  the 
impost  of  Church-rates  on  the  people.  As  I  have  already  observed, 
when  this  impost  originated,  and  for  nutny  ages  afterwards,  all  the 
inhabitants  of  every  parish  were  necessarily  of  the  same  religion, 
and  worshipped  Gfod  in  the  same  edifice,  under  the  ministrations  of 
the  same  holy  man.  Church-rates  therefore  rested  on  the  equitable 
maxim,  that  all  shall  contribute  to  that  which  is  for  the  benefit  of 
all.  But  by  the  permission  of  Divine  Providence,  there  is  now  a 
great  diversity  of  reUgious  persuasions  in  this  country,  one  of 
which,  fortunately  embracing  the  great  majority  of  the  population, 
is  endowed  by  the  State ;  but  the  others,  with  millions  in  th^ 
communion,  having  each  separate  places  of  worship,  and  separate 
reUgious  instructors.  And  on  what  principle  of  justice  can  the 
members  of  the  unendowed  persuasions  be  required  to  fumiah 
funds  for  that  which  is  endowed?  When  a  safe  substitute  is 
offered, — if  Church-rates  are  still  clung  to,  I  cannot  help  sus- 
pecting,   that  they  are  held  precious  as  a  proof  of  the  aacen- 
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dancy  of  the  Church  oyer  the  DiBsenters.  This  suspicion  is 
strengthened  hy  the  language  of  my  Honourable  and  Learned 
Friend,  who  says  the  Church  would  no  longer  be  national  if 
Church-rates  were  abolished.  So  no  church  can  be  national 
unless  it  irritates  and  insults  all  who  may  differ  from  its  doctrines. 
Are  these  the  means  by  which  a  national  Church  is  to  be  respected, 
is  to  be  useful,  is  to  be  permanent  ?  But,  Sir,  I  have  good  hopes  that 
the  cause  of  Christian  charity  and  meekness  wOl  triumph.  No 
measure  was  ever  so  misrepresented  as  this.  Such  pains  were  neyer 
taken  to  poison  the  pubUc  mind  as  upon  this  occasion.  But 
calumny  will  pass  away,  the  voice  of  reason  will  be  heard ;  and, 
although  we  have  been  held  up  to  execration  as  Infidels  or  Atheists, 
I  trust  it  will  be  found,  that  in  bringing  forward  this  measure  we 
are  the  best  friends  of  true  religion,  and  that  the  Church  flourish- 
ing through  many  ages,  will  long  gratefully  remember  the  service 
we  have  now  rendered  her. 


[Note. — ^The  Resolution  was  carried  by  a  majority  of  23 ;  but 
the  opposition  to  it  was  found  to  increase,  and  the  measure  was 
necessarily  abandoned, — affording  another  illustration  of  the  re- 
mark of  Hume,  that  where  religious  feeling  is  mixed  up  with  any 
qaestion,  the  ordinary  reasonings  and  motives  of  the  human  mind 
lose  their  force,  and  no  one  can  foresee  the  result.  I  must  deeply 
regret,  that  the  opportunity  which  then  existed  of  estabUshing 
harmony  and  concord  upon  this  subject  was  lost.  All  the  evils 
from  the  defective  law  of  Church-rates,  which  I  attempted  to 
describe  have  contmued  in  full  force.  No  legal  process  has  yet 
been  discovered  to  enforce  the  making  of  a  Church-rate.  As  the 
most  pkusible  scheme  sanctioned  by  a  learned  civilian  in  the  course 
of  this  debate,  the  Churchwardens  of  the  parish  of  Braintree  of 
their  own  authority  made  a  rate  on  the  refusal  of  the  vestry  to 
make  one ;  but  this  rate  has  been  held  to  be  invalid,  by  the  unani- 
mous decision  of  the  Judges  of  the  Court  of  Queen's  Bench,  and 
by  the  unanimous  decision  of  all  the  other  Judges  in  the  Exchequer 
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Chamber.  Thus  parish  churches  are  still  in  danger  of  falling  to 
decay^  and  the  squabbles  between  Chiu'chmen  ajad  Dissenters  about 
making  a  rate  continue  with  unabated  animosity, — ^while  some  in- 
dividuals who  have  resisted  the  payment  of  a  valid  rate,  have,  when 
sent  to  gaol  for  their  refusal,  experienced  a  considerable  share  of 
public  compassion,  and  the  imprisonment  of  these  candidates  for 
martyrdom  has  brought  odium  on  the  Church. 

But,  though  I  regret  the  continued  existence  of  Church-rates  as 
detrimental  to  the  cause  of  religion,  and  against  the  public  good, 
I  must  own,  that  I  feel  less  sympathy  with  the  Dissenters  in  their 
complaint  against  this  levy;  for  they  by  no  means  showed  the 
same  energy  to  get  rid  of  it  as  the.:Ghurch  to  support  it.  They 
strongly  urged  a  measure  for  the  abolition  of  Church-rates ;  they 
professed  warmly  to  approve  of  the  one  brought  forward,  which  was 
certainly  highly  favourable  to  them ;  but  when  the  stru^le  came, 
they  quailed,  and  left  the  Grovemment  without  any  adequate  coun- 
terpoise to  the  enthusiastic  opposition  which  the  mistaken  zeal  of 
the  Church  called  forth. 

By  the  emancipation  of  the  Dissenters  from  most  of  the  griev- 
ances under  which  they  laboured,  perhaps  some  evil  has  been  pro- 
duced— to  sober  our  joy  at  the  improvement  in  their  condition.  The 
Test  and  Corporation  Acts  being  repealed, — ^Dissenters  being  now 
eligible  to  all  offices  and  employments, — ^being  allowed  to  be  married 
by  their  own  pastors,  in  their  own  places  of  religious  worship  ; — and 
the  births,  marriages,  and  deaths  of  Dissenters  being  now  registered 
in  the  same  manner  as  those  of  members  of  the  Church  of  England, 
— ^there  is  happily  little  to  distinguish  them  as  to  civil  rights ; 
and  they  are  not  united  as  in  former  times  by  the  bond  of  common 
Buffering  and  the  effort  for  common  relief.  Let  me  respectfully 
express  a  hope,  that  in  this  improved  state  of  things,  they  will  not 
fall  off  from  that  attachment  to  Uberty  which  distinguished  their 
fathers,  and  which,  under  Divine  Providence,  was  one  great  cause 
of  the  free  constitution  we  now  enjoy. 

In  the  above  speech,  when  I  had  occasion  to  allude  to  Lord 
Stanley,  I  did  not  mean  to  give  him  any  offence,  having  always 
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professed  and  felt  great  respect  for  his  character,  as  well  as  his 
talents.  However,  at  the  close  of  the  debate  on  the  following 
evening,  he  thought  fit  to  make  a  strong  attack  upon  me.  This  I 
answered  in  a  Letter  to  his  Lordship,  which  I  think  is  worth  pre- 
serving, as  none  of  its  positions  have  been  yet  contradicted  by 
judicial  decision ;  and,  sooner  or  later,  the  question  of  the  abolition 
of  Church-rates  must  again  be  seriously  entertained  by  the  Legis- 
lature. 


LETTER, 

TO  THE  RIGHT  HONOURABLE  LORD  STANLEY, 
M.P.  FOR  NORTH  LANCASHIRE,  ON  THE  LAW 
OP    CHURCH    RATES. 

Mt  Lord, — As  your  Lordship  was  pleased  at  the  close  of  the  late 
debate  in  the  House  of  Commons,  respecting  Church  Rates,  very 
peremptorily  to  deny  the  law  which  I  had  laid  down,  in  supporting 
the  motion  of  the  Chancellor  of  the  Exchequer,  I  feel  called  upon  to 
justify  my  opinion  by  a  calm  reference  to  the  authorities  upon  the 
subject.  Let  these  be  accurately  and  candidly  examined,  and  I  think 
your  Lordship  will  be  convinced  that  the  language  you  employed  was 
hasty,  and  that  you  were  prompted  by  partizans  who  had  viewed  the 
question  superficially,  or  with  a  prejudiced  eye.  This  mode  of  dis- 
cussing it,  I  conceive,  will  be  more  satisfactory  than  a  legal  controversy 
in  the  House  of  Commons,  which  would  not  admit  of  a  full  citation  of 
acts  of  Parliament,  or  decisions,  and  could  consist  of  little  more  than 
assertion  and  denial.  The  inquiry  must  necessarily  be  dull  and 
tedious ;  but  I  trust  that  no  one  who  has  ventured  to  dispute  the 
opinion  I  gave,  will  refuse  to  enter  into  it  fully  and  fairly. 

After  what  has  happened  I  must  anxiously  take  care  that  it  be  dis- 
tinctly known  what  that  opinion  was.  Be  it  remembered  that  I  have 
never  cast  a  doubt  upon  the  legality  of  Church-rates,  or  disputed  that 
if  a  Church-rate  be  regularly  made  by  a  majority  of  the  parishioners, 
the  payment  of  it  may  be  lawfully  enforced. 

Church-rates  are  certainly  not  of  the  remote  antiquity  which  has 
been  supposed  by  some,  and  there  can  be  no  doubt  that  iii  this  country, 
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all  the  expenses  attending  divine  worship,  were  originally  defrayed  by 
the  Church  itself  from  a  portion  of  the  tithes.  The  circetceat  or  Church 
shot  which  King  Canute  ordered  to  be  paid  by  the  faithful,  suggested 
to  have  meant  Church-rates,  consisted  of  the  6rst-fruits  of  seed,  ren- 
dered to  the  clergy  yearly,  on  the  feast  of  St.  Martin;  and  had  no  more 
connection  with  the  repairs  of  the  Church,  than  alms  for  the  plough, 
or  tithe  of  animals  born  during  the  year,  or  Peter's  pence,  the  payment 
of  which  he  likewise  enjoins. 

Mr.  Justice  Blackstone  says,  *'  At  the  first  establishment  of  parochial 
clergy,  the  tithes  of  the  parish  were  distributed  in  a  four-fold  division  ; 
one  for  the  use  of  the  Bishop,  another  for  maintaining  the  fabric  of  the 
Church,  a  third  for  the  poor,  and  the  fourth  to  provide  for  the  incum- 
bent. When  the  sees  of  the  Bishops  became  otherwise  amply  endowed 
they  were  prohibited  from  demanding  their  usual  share  of  these  tithes, 
and  the  division  was  into  three  parts  only.  And  hence  it  was  inferred 
by  the  monasteries,  that  a  small  part  was  sufficient  for  the  officiating 
priest,  and  that  the  remainder  might  well  be  applied  for  the  use  of 
their  own  fraternities,  (the  endowment  of  which  was  considered  to  be 
a  work  of  the  most  exalted  piety,)  iubject  to  the  burthen  of  repairing 
the  Church,  and  providing  for  its  constant  supply.'* 

So  Lyndwood,  Bishop  of  St.  David's  the  highest  authority  on  Eccle- 
siastical law  who  wrote  in  the  15th  century,  observes  that,  "By  the 
Common  law,  the  fabric  or  repair  of  the  Church  belongs  to  this  day  to 
th(*  rector,  according  to  the  appointment  and  cure  of  the  Bishop  ;  since 
under  him  that  fourth  due  to  the  fabric  of  the  Church,  has  been  trans- 
ferred to  the  rector  himself;  so  that  he  who  has  the  fourth  ought  to 
repair  the  Church.  So  that,  at  common  law,  the  laity  may  not  be  com- 
pelled to  do  this.  Bat  certainly  by  custom  even  the  lay  parishioners  are 
compelled  to  this  sort  of  repair,  so  that  the  lav  people  is  compelled  to 
observe  this  laudable  custom."    Const.  Legatin*  1 13. 

I  might  cite  the  epistle  of  Pope  Gregory  to  Augustine  the  Monk,  re- 
quiring a  portion  of  the  tithes  to  be  set  apart  for  the  repair  of  churches 
— an  act  of  the  Witenagemot  in  1014,  prescribing  that  a  third  part  of 
the  tithe  shall  be  appropriated  for  this  purpose, — and  various  decrees 
of  Councils  in  the  r2th  and  I3th  centuries  to  the  same  effect.  But  all 
the  books  of  authority,  lay  and  ecclesiastical,  agree  in  the  position  that 
the  burthen  was  at  first  laid  and  long  continued  upon  the  tithes. 

Probably  it  was  very  gradually  shifted  to  the  parishioners,  and  their 
contributions  to  the  expense  were  purely  voluntary. 

The  custom  growing,  it  was  treated  as  an  obligation^  and  enforced 
by  ecclesiastical  censures. 

*  Black.  Com.  1. 384. 
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The  courts  of  Common  Law  seem  to  have  interpo«ed  for  the  protec- 
tion of  refractory  parishioners,  till  the  statute  of  Circiimspecte  agatis, 
1.3  Ed.  I.,  which  is  in  the  form  of  a  letter  from  the  King  to  his  Com- 
mon Law  Judges,  desiring  them  to  use  themselves  circumspectly  in  all 
matters  concerning  the  Bishop  of  Nonvich  and  his  clergy,  not  punish- 
ing them,  if  they  hold  plea  in  court  christian  of  such  things  as  are 
merely  spiritual,  as  ''si  prselatus  puniat  pro  cimeterio  non  clauso, 
ecclesift  discoopertft,  yel  non  decenter  ornatft. 

Lord  Coke  observes,  ''  That  some  have  said,  that  this  was  no  statute, 
but  made  by  the  Prelates  themselves,  yet  that  it  is  an  act  of  Parlia- 
ment,  &c.*'* 

In  the  printed  roUs  of  Parliament,  25th  Ed.  3.  No.  62,  it  is  called  an 
Ordinance ;  but  in  the  statute,  2  and  3  Ed.  5  c.  13  s.  15.  it  ia  expressly 
sttled  a  statute,  and  it  must  now  clearly  be  taken  to  be  the  act  of  the 
whole  legislature. 

From  the  year  1285  therefore,  the  Bishops  were  authorized  by  eccle- 
siastical censures,  to  compel  the  parishioners  to  repair,  and  to  provide 
ornaments  for  the  Church. 

However,  traces  of  the  continuance  of  the  original  obligation  in  par- 
ticular places  are  to  be  found  much  later,  and  in  a  MS.  treatise, 
entitled,  "  llie  Tree  of  the  Commonwealth,"  written  by  Edward  Dud- 
ley, Privy  Councillor  to  Henry  VIL,  to  be  found  in  the  Harleian  Col- 
lection, No.  2204,  aftec  enumerating  the  duties  of  the  clergy,  the 
author  calls  upon  them  to  perform  these  duties  in  all  points,  "  employ- 
"  ing  the  profits  and  revenues  of  their  benefices,  as  they  by  their  own 
"  law  are  bound  to  do.  It  is,  one  part  thereof  for  their  own  living  in 
"  good  household  hospitality.  The  second  in  deeds  of  charity  and  alms 
"  to  the  poor  folk,  and  specially  within  their  diocese  and  cures,  where 
"  they  have  their  liying,  and  the  third  part  thereof  for  repairing  and 
"  building  of  their  churches  and  mansions." 

The  matter  was  still  purely  of  ecclesiastical  cognizance.  It  was 
regulated  from  time  to  time  by  canons  and  constitutions  of  Archbishops 
and  Bishops,  who  ordained  what  the  parishioners  were  to  find  at  their 
own  charge. 

For  example,  by  a  (Constitution  of  Archbishop  Winchelsea: — 

"  The  parishioners  shall  find  at  their  own  charge,  these  several 
things  following :  a  legend,  an  antiphonar,  a  grail,  a  psalter,  a  troper, 
an  ordinal,  a  missal,  a  manual,  the  principal  vestment,  with  a  chesiUle, 
a  dalmatic,  a  tunic,  with  a  coral  cope,  and  all  its  appendages,  a  frontal 
for  the  great  altar,  with  three  towels,  three  surplices,  one  rochet,  a 

*  Inst.  2.  487. 
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cross  for  processioDS,  cross  for  the  dead,  a  censor,  a  lanthorn,  an 
liand-bell  to  be  carried  before  the  body  of  Christ  in  the  visitation  of 
the  sick,  a  pix  for  the  body  of  Christ,  a  decent  veil  for  lent,  banners  for 
the  rogations,  a  vessel  for  the  blessed  waters,  an  osculatory,  a  candle- 
stick for  the  taper  at  Easter,  a  font  with  a  lock  and  key,  the  ima^ifes  in 
the  church,  the  chief  image  in  the  chancel,  the  reparation  of  the  body 
of  the  church  within  and  without,  as  well  in  the  images  as  in  the  glass 
windows,  the  reparation  of  books  and  vestments  whenever  they  shall 
need."* 

In  Popish  times  there  was  probably  little  difficulty  in  raising  the  rate 
without  any  assistance  from  the  secular  courts.  When  the  common 
law,  by  which  the  expense  was  to  be  paid  out  of  the  tithes,  had  been 
forgotten,  there  could  be  hardly  any  reluctance  to  contribute  to  a  bur- 
then from  which  all,  being  of  the  same  religion,  derived  an  equal 
benefit ;  and  if  any  parish  refused  to  make  a  Church-rate  by  a  majority 
of  the  vestry,  there  was  a  ceitain  remedy  by  placing  the  parish  under 
an  interdict,  by  which  the  parish  church  was  shut  up,  the  administra- 
tion of  the  sacraments  within  the  parish  was  forbidden,  and  if  any 
parishioner  died,  he  was  to  be  buried  without  bell,  book,  or  candle. 

It  is  laid  down  by  Lyndwood  that  this  was  the  mode  of  proceeding, 
"  that  so  the  parishioners  may  be  punished  by  the  suspension  or  inter- 
dict of  the  place." 

The  question  will  be,  whether  since  the  glorious  Reformation,  an 
interdict  having  happily  become  impossible,  a  new  remedy  can  be 
supplied,  and  the  law  can  be  altered  without  the  sanction  of  Parlia« 
ment. 

Before  leaving  this  part  of  the  subject,  I  must  observe,  that  in  Eng*- 
land  the  Church-rate  never  was  a  charge  upon  the  land ;  and  in  this 
respect  as  well  as  others  it  is  clearly  distinguishable  from  tithes,  which 
can  in  no  respect  be  considered  a  tax,  or  a  render,  or  a  payment  by  the 
occupier  of  the  land  of  any  thing  that  ever  was  his.  In  Jeffrey*8  case 
(5  Lord  Co.  Rep.  66,)  deciding  that  the  occupier  of  lands  in  one  parish, 
though  be  reside  in  another,  is  rateable  to  the  repair  of  the  church  of 
the  parish  in  which  the  lands  lie,  it  was  resolved  that  *'  the  church- 
wardens and  greater  part  of  the  pariihionen  met  together,  might  make 
such  a  tax  by  their  law,  and  that  it  don't  charge  the  land  but  the  per- 
son in  respect  of  the  land  for  equality  and  indifferency ;"  and  it  was 
said,  that  '*  the  reason  why  every  parishioner  is  charged  to  the  repara- 
tions of  the  church,  and  to  provide  convenient  ornaments  in  it  for  the 
greater  convenience  and  honour  of  divine  service,  is  first  for  the  spiri- 

•  Lindw.  i'51.;  1  Bum.  Ecc.  Law,  ZVu 
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tual  comfort  which  he  has  in  hearing  the  word  of  God  there  for  his 
instruction  and  the  true  way  to  heaven,  in  celebration  of  the  sacra- 
ments^ and  in  presenting  to  God  their  prayers,  not  only  privately,  but 
with  the  great  congregation,  to  be  thankful  to  God  for  all  his  benefits, 
and  to  desire  of  him  all  things  necessary,  in  respect  of  which  inestim- 
able benefits  he  is  chargeable  to  repair  his  own  proper  church  in  which 
he  receives  them." 

In  Bum's  Ecclesiastical  Law,  vol.  i,  p.  384,  we  have  ~ 

•*  An  order  and  a  direction  set  down  by  Dr.  King,  Dr.  Lewin,  Dr. 
Lynsey,  Dr.  Hoane,  Dr.  Seveite,  Dr.  Steward,  and  other  doctors  of  the 
civil  law,  to  the  number  of  thirteen  in  all,  assembled  together  in  the 
common  dining  hall  of  Doctors  Commons  in  London,  touching  a 
course  to  be  observed  by  the  asnessors  in  their  taxations  of  the  church 
and  walls  of  the  church-yard  of  VVrotham  in  Kent,  and  to  be  applied 
generally,  upon  occasions  of  like  reparations,  to  all  places  in  England 
whatsoever."  By  this — "  Every  inhabitant  dwelling  within  the  parish 
is  to  be  charged  according  to  his  ability,  whether  in  land,  or  living 
within  the  same  parish  or  for  his  goods  there  ;  that  is  to  say,  for  the 
best  of  them,  but  not  for  both. 

From  the  difficulty  in  getting  at  the  amount  of  personal  property, 
the  general  practice  has  long  been  to  confine  the  Church-rate  as  well 
as  the  Poor's-rate  to  real  property ;  but  there  seems  no  doubt,  that 
originally  personal  as  well  as  real  property  was  subject  to  both,  and 
that  both  were  meant  to  impose  a  tax  upon  the  parishioners  according 
to  their  substance  and  ability.  So  late  as  the  year  1823,  in  the  Poole 
case  it  was  decided  by  the  High  Court  of  Delegates,  that  by  custom  a 
Church-rate  may  lawfully  be  assessed  upon  shipping  and  stock  in 
trade.* 

This  short  sketch  of  the  history  and  nature  of  Church  Rates  will 
assist  us  in  solving  the  main  question,  whether  there  be  now  any  com- 
pulsory means  of  raising  money  to  repair  the  Church,  if  the  parish- 
ioners refuse  to  make  a  rate  for  that  purpose.  If  indeed  the  rate  had 
been  a  charge  upon  the  land,  to  which  it  has  been  subject  from  the 
earliest  times,  as  affirmed  by  some  to  whom  great  reverence  is  due, 
there  would  be  a  strong  probability  that  the  Common  law  would  afford 
a  process  for  enforcing  the  obligation  ;  but  if  the  contribution  was  vo- 
luntary in  its  origin,  and  has  always  remained  personal,  and  for  many 
centuries  no  remedy  was  known  except  spiritual  censures,  an  inference 
may  be  drawn  that  spiritual  censures  can  alone  be  resorted  to,  unless 
where  a  statute  can  be  produced  giving  a  remedy  by  civil  process. 

*  Miller  v.  BloomflcM  and  Slade,  1  Ad.  Eccl.  Rep.  499.    2  Ad.  Eccl.  Rep.  50. 
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Now,  what  I  mKintained  and  do  maintain  is,  that  a  legal  Church 
Rate  can  only  be  made  by  a  majority  uf  the  parishioners  in  vestry  as- 
sembled ;  and  that  if  they  meet  and  refuse  to  make  a  rate,  there  are  no 
means  by  which  the  rate  can  be  raised. 

This  is  a  very  unsatisfactory  state  of  the  law,  and  is  one  among  many 
reasons  why,  for  the  peace  of  the  Church  and  the  benefit  of  religion,  the 
law  upon  the  subject  should  be  altered,  and  that  the  expense  of  repair- 
ing the  fabric  of  the  Church,  and  providing  for  the  decent  celebration 
of  divine  worship,  should  be  defrayed  from  another  source. 

It  seems  to  be  admitted  on  all  hands,  that  in  the  first  instance  it  is 
necessary  to  assemble  the  parishioners  in  vestry,  and  to  propose  to  them 
to  make  a  Church  Rate, — when  it  must  be  put  to  the  vote  whether  a 
Churcli  Rate  to  a  given  amount  shall  be  made  or  not.  Let  Uft  suppose 
that  they  refuse  to  make  any  Church  Rate.  As  the  law  now  stands, 
what  is  to  be  done  ?  I  say  nothing  can  be  done.  Your  Lordship  says, 
it  shall  not  depend  upon  the  caprice  of  a  majority  of  the  vestry  to  grant 
or  to  refuse, 

I  will  examine  in  detail  the  different  compulsory  expedients  which 
have  been  suggested. 

That  which  I  think  has  been  most  strongly  relied  upon  is  a  manda- 
mus by  the  Court  of  King's  Bench  to  the  churchwardens  and  parish- 
ioners to  make  a  rate.  And  if  there  were  a  legal  obligation  upon 
them,  I  conceive  that  upon  their  refusal  a  mandamus  would  be  granted 
as  a  matter  of  course.  If  there  be  a  refusal  to  make  a  poor  rate,  or  a 
highway  rate,  a  mandamus  immediately  issues, — ^which  would  be  fol« 
lowed  by  an  attachment,  or  process  of  imprisonment  against  those  who 
should  disobey  it. 

The  experiment  of  a  mandamus  to  compel  the  making  of  a  Church 
Rate  has  been  tried  more  than  once,  and  has  as  often  failed. 

Tn  the  year  1793,  when  Lord  Kenyon  was  Chief  Justice  of  the  Court 
of  King's  Bench,  an  application  was  made  for  a  mandamus  to  the 
churchwardens  of  St.  Peter's,  Thetford,  to  make  a  rate  for  the  repairs 
of  the  parish  church.  The  counsel  admitted,  that  in  general  the  rate 
should  be  made  by  the  churchwardens  and  inhabitants  at  a  vestry,  but 
s?aid,  that  the  former  alone  might  make  a  Church-rate  if  the  latter  re* 
fused,  and  that  the  inhabitants  had  refused  in  this  case. 

The  Court  thought  it  so  clear  that  they  could  not  interfere  by  man- 
damus, that  a  rule  to  shew  cause  was  refused.* 

In  Rex.  V.  Wilson  and  others,  decided  in  February  825^  when  Lord 
Tenterden  was  Chief  Justice  of  the  King's  Bench,  a  rule  was  obtained, 

•  5  Term,  Rep.  364. 
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calling  on  the  churchwardens  of  a  parish  in  the  county  of  Cambridge, 
to  shew  cause  why  a  mandamus  should  not  issue  to  them,  command- 
ing them  to  make  a  rate  for  the  repairs  of  a  donative  church  in  that 
parish. 

Sir  James  Scarlett,  now  Lord  Abinger,  Chief  Baron  of  the  Exche- 
quer, shewed  cause  and  objected  preliminarily,  that  a  mandamus  would 
not  lie  to  the  churchwardens  to  make  a  rate.  All  that  they  could  be 
required  to  do,  was  to  call  a  meeting  of  the  parishioners  for  the  purpose 
of  considering  the  propriety  of  making  a  rate.  The  churchwardens 
had  no  power  to  make  a  rate  without  the  sanction  of  the  vestry. 

Mr.  Denman,  now  Lord  Denman,  Chief  Justice  of  the  King's  Bench, 
conim^  admitted  the  force  of  the  objection  : 

**  Per  Curiam.  You  cannot  call  upon  the  churchwardens  to  make  a 
rate.  You  can  only  call  upon  them  to  hold  a  vestry  meeting  for  that 
purpose."    Rule  discharged.* 

There  may  be  a  mandamus  to  raise  a  rate  to  pay  a  debt  incurred 
under  the  Church  Building  Acts,  marking  the  distinction  that  the  one 
is  obligatory,  and  the  other  is  not.  Rex.  v.  Churchwardens  of  St  Mary, 
Lambeth  .f 

This  was  an  application  for  a  mandamus  to  make  a  Church-rate  to 
repay  a  debt  contracted  under  the  Church  Building  Acts,  58  Geo  3, 
c.  45,  and  59  Geo.  3,  c.  154,  which  enact,  that  it  shall  be  lawful  for  the 
churchwardens,  upon  the  application  of  the  parishioners,  to  borrow 
money  on  the  credit  of  the  rates  for  the  building  of  new  churches,  and 
in  every  such  case  to  make  rates  for  the  payment  of  the  interest  of  any 
monies  advanced  for  the  building  any  such  church,  and  for  providing  a 
fund  for  repayment  of  the  principal.  It  was  submitted  on  the  part  of 
the  churchwardens,  that  they  could  not,  of  their  own  authority,  make  a 
rate,  and  that  the  consent  of  the  parishioners  was  necessary. 

Lord  Tenterden  distinguished  this  case  from  the  making  of  a  common 
Church-rate,  and  held  that  by  the  statutes  the  churchwardens  were 
authorised  to  make  the  rate  of  their  own  authority. 

The  same  distinction  was  taken,  and  the  same  rule  laid  down  in  Rex 
0.  Churchwardens  of  Brighton  in  Michaelmas  term,  1836. 

In  Rex  V.  Wix,t  a  mandamus  was  granted  to  elect  churchwardens, 
that  they  might  exercise  the  powers  which  lawfully  belong  to  church- 
wardens, but  no  hint  is  thrown  out  that  they  could  make  a  Church- 
rate  without  the  vestry. 

In  Rex  0.  Churchwardens  and  Overseers  of  the  poor  of  St.  Margaret 


*  Dowllng  and  Ryland's  Reportx,  vol.  5.  p.  602. 
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and  St.  John,  Westminster,*  the  Court  granted  a  mandamus  to 
assemble  a  meeting  to  consider  of  a  Church-rate,  but  expressly  said 
they  would  not  interfere  by  mandamus  to  compel  the  making  of  a 
Church-rate;  and  they  would  only  command  them  ''to  assemble, 
in  order  to  inquire  whether  it  be  fit  that  a  rate  should  be  made." 

The  last  case  is  particularly  strong  to  shew,  that  as  far  as  the 
common  law  is  concerned,  the  making  of  a  rate  ia  an  act  in  the  discre- 
tion of  the  vestry,  as  the  parishioners  were  ordered  to  meet  and  to 
consider  of  it  3— just  as  a  mandamus  will  be  granted  to  Quarter 
Sessions  to  hear  an  appeal ;  but  wherever  the  decision  is  in  the  discre- 
tion of  the  parties  to  whom  the  mandamus  is  directed, — ^when  they  have 
deliberated,  the  power  of  the  superior  court  is  at  an  end,  and  the 
refusal  to  interfere  farther  proves  the  act  to  be  discretionary. 

I  hope,  that  after  these  authorities  your  Lordship  will  no  longer 
insist  upon  the  remedy,  by  mandamus,  from  whatever  quarter  it  may 
be  recommended. 

Can  any  thing  more  be  done  in  the  Courts  of  Common  Law?  Will 
an  indictment  lie  against  the  inhabitants  of  a  parish  for  not  repairing  a 
church,  as  against  the  inhabitants  of  a  parish  for  not  repairing  a  high- 
way, or  against  the  inhabitants  of  a  county  fur  not  repairing  a  public 
bridge?  If  the  repair  of  the  church  were  a  common  law  liability,  like 
the  repair  of  a  highway  or  a  bridge,  I  have  no  difficulty  in  saying  that 
it  might  be  enforced  by  indictment ;  but  there  is  no  precedent  for  such 
a  proceeding,  and  I  believe  no  lawyer  will  say  that  it  could  be 
adopted. 

As  there  is  no  remedy  at  law,  can  equity  give  relief?  None.  No 
ingenuity  could  make  this  out  to  be  a  case  of  trust,  or  could  find  the 
proper  parties  to  the  bill. 

The  only  recourse  then  is  to  the  Ecclesiastical  Courts.  A  valid  rate 
they  can  enforce ;  but  without  a  valid  rate  they  are  now  powerless. 
The  churchwardens  may  be  cited ;  and  if  they  had  funds  in  hand  they 
might  unquestionably  be  compelled  to  repair  the  church.  It  seems  to 
me  equally  clear,  that  on  shewing  that  they  have  no  funds  in  hand,  and 
that  a  rate  has  been  refused  by  the  vestry,  they  must  immediately  be 
absolved.  I  shall  prove,  by  and  by,  that  they  are  not  bound  to  lay 
out  money,  or  to  incur  personal  responsibility  without  a  rate  having- 
been  previously  laid  on  to  reimburse  them,  and  that  to  repay  a  debt 
already  incurred,  a  rate  cannot  lawfully  be  laid  on,  even  by  a  majority 
of  the  vestry.  Therefore,  if  the  Ecclesiastical  Court  were  to  take  any 
proceedings  against  churchwardens  who  have  no  funds,  and  who,  having 

«  i  Maule  &  Sd.  250. 
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done  their  best,  can  obtain  none^  a  prohibition  to  stay  the  proceedings 
would  be  immediately  granted.  A/oriiori,  nothing  can  be  done  against 
an  individual  parishioner,  who  is  not  an  officer,  by  monition  or  other- 
wise. It  has  not  been  suggested,  that  the  majority  who  refused  the  rate 
may  be  excommunicated  for  that  act  The  interdict  is  gone,  and  it  is 
replaced  by  no  substitute. 

There  being  no  remedy  in  any  Court,  civil  or  criminal,  lay  or  eccle- 
siastical, without  a  valid  rate,  the  only  question  remaining  is,  whether 
a  valid  rate  can  be  made  without  the  consent  of  a  majority  of  the 
vestry. 

In  the  difficulty  that  has  been  occasionally  experienced  upon  the 
subject  ever  since  the  Reformation,  on  a  refusal  by  the  parish,  attempts 
have  been  hazarded  to  make  a  rate  by  the  Ecclesiastical  Court,  or  by 
commissioners  appointed  for  that  purpose  by  the  Bishops.  These  have 
been  held  to  be  illegal,  and  I  apprehend  mil  never  be  repeated,  fn 
the  case  of  St,  Mary  Magdalen,  Bermondsey,*  it  was  the  opinion  of 
the  whole  Court  (among  other  things),  that  the  Bishop  or  his  Chan- 
cellor cannot  set  a  rate  upon  a  parish,  but  it  must  be  done  by  the 
parishioners  themselves;  and  so  North,  C.  J.,  said  that  it  had  been 
lately  ruled  in  the  Common  Pleas. 

In  Black  v.  Newcomb,t  it  was  decided  that  the  Ecclesiastical  Court 
cannot  make  a  rate,  or  appoint  commissioners  to  do  it. 

So  in  Rogers  v.  Davenant,}  26,  and  27,  Car.  2.  "  In  prohibition  the 
question  was,  whether,  if  a  church  be  out  ot  repair,  or  so  much  out  of 
order,  that  it  must  be  re-edified,  the  Bishop  of  the  diocese  may  direct 
a  commission  to  empower  commissioners  to  tax  and  rate  every  parish- 
ioner for  the  re-edifying  thereof. 

"  The  Court  unanimously  agreed  that  such  commissions  are  against 
law,  and  therefore  granted  a  prohibition  to  the  Spiritual  Court  to  stop 
a  suit  there  commenced  against  some  of  the  parishioners  of  White- 
chapel  for  not  paying  the  tax  according  to  their  proportions." 

The  last  expedient  is  to  cr)ntend,  that  if  the  pHrishioners  refuse  a 
rate,  the  churchwardens  may,  of  their  own  authority,  make  a  valid 
rate  in  spite  of  them. 

1  must  first  observe,  that  this  would  be  a  very  strange  law,  as  it 
entirely  annihilates  the  power  and  control  which  the  parishioners 
have  immemorially  exercised  over  the  rate.  If  the  churchwardens  have 
the  power,  they  must  be  allowed  to  judge  of  the  quantum  of  the  rate 
as  well  as  the  necessity  for  it,  and  the  assembling  of  a  vestry  to 
consider  of  a  rate  would,  in  every  instance,  be  a  mere  mockery.    The 
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privilege  of  the  parish  in  this  respect  would  be  such  as  would  belong 
to  the  House  of  Commons,  if,  upon  their  refusal  to  grant  a  supply,  or 
such  a  supply  as  the  minister  requires,  a  tax  to  raise  the  amount  might 
be  imposed  by  the  king's  proclamation. 

I  may  further  observe,  that  if  there  were  such  a  law,  it  would  be  well 
known, — ^it  would  be  laid  down  in  all  the  books  upon  the  subject — and 
having  the  merit  of  being  very  simple  and  efficacious,  it  would  be  con- 
stantly acted  upon  where  a  rate  is  refused  by  the  vestry. 

But  it  is  not  to  be  found  in  any  book  that  treats  professedly  of 
Church-rates,  or  the  practice  of  the  Ecclesiastical  Courts. 

In  Degges  Parsons  Councillor  part  1,  <?,  12,  the  author,  with  some 
hesitation,  says,  he  conceives  that  if  the  parishioners  refuse  or  neglect 
to  join  in  making  an  assessment,  the  churchwardens  having  just  cause, 
for  such  assessment  may  proceed  alone,  they  being  liable  to  eccle- 
siastical censures  for  not  repairing  the  church.  He  immediately  adds, 
however,  "  But  some  are  of  opinion  that  the  churchwardens  cannot  pro- 
ceed alone,  but  must  compel  the  parishioners  to  do  it  by  ecclesiastical 
censures .  Ideo  qucer^k** 

His  only  reason,  the  supposed  liability  of  the  churchwardens  to 
punishment,  for  not  repairing  without  funds,  is  now  proved  to  be  falla- 
cious, and  if  he  had  been  aware  of  this  he  would  probably  have  agreed 
with  those  who,  he  observes,  deny  the  power  of  the  churchwardens  to 
proceed  alone,  and  he  would  not  have  considered  the  matter  doubtful. 

In  Viner's  Abridgment,  and  in  Bacon*s  Abridgment,  title  "  Church- 
wardens," it  is  said  that  if  the  parishioners  upon  notice  refuse  to  come, 
or  being  assembled,  refuse  to  make  any  rate,  the  churchwardens  may 
make  one  without  their  concurrence,  on  the  ground  that  being  liable  to 
be  punished  in  the  Ecclesiastical  Court  for  not  repuring  the  church,  it 
would  be  unreasonable  that  they  should  suffer  by  the  wilfulness  and  ob- 
stinacy of  others. 

These  two  compilations,  I  apprehend,  are  of  no  authority,  unless 
when  they  are  supported  by  the  decisions  which  they  cite.  The  follow- 
ing is  the  only  case  referred  to  in  support  of  this  doctrine . — 

**  T.  T.  36.  Car.  2. — In  Banco  Regis,*  Anonymous. — A  motion  for  a 
prohibition  to  a  suit  in  the  Ecclesiastical  Court,  for  a  churchwarden's 
rate,  suggesting  that  they  had  pleaded  that  it  was  not  made  with  the 
consent  of  the  parishioners,  and  that  the  plea  was  refused. 

The  Court  said  that  the  churchwardens  (if  the  parish  were  summoned 
and  refused  to  meet  and  make  a  rate)  might  make  one  alone  for  the  re- 
pairs of  the  church,  if  needful ;  because  that,  if  the  repairs  were  neg- 

■  Ventiu,  567, 
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lected,  the  chnrcliwardens  were  to  be  cited,  and  not  the  parishioners ; 
and  a  day  was  given  to  shew  cause  why  there  should  not  be  a  prohi- 
bition." 

Now,  in  this  very  loose  report  of  this  anonymous  case,  by  an  inac- 
curate reporter,  there  is  only  an  obiter  dictum  as  to  the  power' of  the 
churchwardens,  which  is  contradicted  by  a  rule  to  shew  cause  being 
granted  why  there  should  not  be  a  prohibition,  or  in  other  words,  why 
the  rate  should  not  be  quashed  as  invalid ;  and  the  reporter  never  states 
what  was  the  judgment  of  the  Court  when  cause  was  shewn. 

I  have,  1  believe,  stated  all  that  is  in  print,  or  that  was  at  all  known 
in  Westminster  Hall  on  this  point,  til),  during  the  reply  of  the  Chan- 
cellor of  the  Exchequer,  a  decision  of  Sir  Wm.  Wynne  in  the  year  17^9, 
was  cited  from  a  MS.  note  of  Or  Arnold,  by  Dr.  Nicholl,  M.P.  for 
Cardifif.  The  case  is  Gandern  v.  Selby,  and  it  was  very  accurately 
cited :  but  when  examined  it  will  be  found  entitled  to  no  weight  what- 
ever; and  I  apprehend  it  must  have  remained  unpublished,  like  many 
other  notes  of  erroneous  decisions,  because  the  publication  of  it  would 
only  introduce  uncertainty  and  confusion  into  the  law. 

belby,  a  churchwarden  of  Easton  Mawdit,  sued  Qandern  in  the  Ecde- 
aiastical  Court  of  Peterborough,  for  non-payment  of  Church-rate,  and 
he  alleged  in  his  libel  that  the  church  being  out  of  repair,  and  other 
things  wanting,  &c. ;  the  parishioners  met  and  agreed  on  a  Church-rate 
of  9ld,  in  the  pound.  The  defendant  pleaded  amongst  other  things 
that  the  rate  had  not  been  obtained  by  the  major  part  of  the  parish- 
oners.  It  appeared  by  the  evi<lence,  that  the  parish  church  requiring 
some  repairs,  Selby,  having  no  funds  in  hand,  instead  of  calling  a 
ve&try,  and  making  an  itstimate  of  the  repairs,  ordered  such  repairs  as  he 
thought  necessary  to  be  done  on  his  own  credit.  He  then  called  a  vestry 
to  make  a  rate  to  reimburse  him,  and  asked  a  rate  of  Did.  in  the  pound. 
The  parishioners  objected,  that  the  repairs  were  not  necessary,  and  that 
they  had  employed  a  mason  to  overlook  them,  who  confirmed  this  state- 
ment. They  offered  a  rate  of  6d.  in  the  pound,  and  refused  more. 
Selby,  then,  by  his  own  authority,  made  a  rate  of  9^d.  in  the  pound 
for  his  own  reimbursement. 

Sir  W.  Wynne,  on  appeal  to  the  Court  of  Arches,  is  supposed  to  have 
held  this  rate  to  be  valid,  and  to  have  condemned  the  appellant  in 
costs. 

Sir  W.  Wynne  cites  no  authority  whatever,  and  gives  no  reason,  ex- 
cept that  churchward  ns  maybe  proceeded  against  for  not  repairing, 
although  they  cannot  get  a  rate,  which  is  clearly  a  mistake,  and  that, 
as  an  interdict  and  other  eccleaiastieal  censures  are  now  unavailing, 
there  is  no  other  remedy. 


Digitized  by 


Google 


126  LETTER  TO   LORD   STANLEY 

Without  any  disrespect  to  the  memory  of  Sir  W.  Wynne)  I  must  be 
permitted  to  say,  that  if  he  so  decided,  he  decided  erroneously. 

It  seems  strange,  in  the  first  place,  that  the  plaintiff  should  have  suc- 
ceeded, when  the  material  allegation  of  the  libel  had  been  denied  and 
negatived  by  the  evidence — that  the  9id.  rate  was  made  by  a  majority  of 
the  parishioners.  Even  if  a  rate  made  by  churchwardens  against  the 
will  of  the  parish  be  good,  the  truth  ought  to  be  stated  in  a  proceeding 
to  enforce  it :  but  it  might  have  been  inconvenient  to  have  stated  the 
truth  in  the  libel,  as  the  want  of  jurisdiction  would  have  appeared,  and 
the  proceeding  would  have  been  held  null  in  a  Court  of  Law  after  sen- 
tence. Next,  we  have  the  anomaly  of  one  Churchwarden  acting  with- 
out any  account  of  the  other  j  and  such  an  act  by  one  of  two  church- 
wardens must  be  void.  Then  we  have  it  laid  down,  that  a  church, 
warden  can  make  a  rate  for  his  own  reimbursement,  and  that  he  is  the 
sole  judge  of  the  sum  required. 

I  will  venture  to  say,  that  if  Gandern  had  applied  to  the  Court  of 
King's  Bench,  or  that,  if  the  case  had  been  brought  by  appeal  before 
the  Court  of  Delegates,  the  rate  would  have  been  held  to  be  invalid. 
The  objection  that  it  was  retrospective  would  alone  have  been  fatal.  It 
is  now  considered  clear  law,  that  a  retrospective  Church-rate  is  bad  ; 
and  this  goes  to  the  very  foundation  of  the  supposed  power  of  the 
churchwardens  to  make  a  rate  against  the  will  of  the  parish. 

In  Rex  V.  Haworth*  it  was  decided,  upon  the  authority  of  several 
prior  cases,  that  a  rate  to  reimburse  churchwardens  such  sums  as  they 
had  ejBpendedt  or  might  thereafter  expend  on  the  parish  church  is  bad 
on  the  face  of  it,  as  in  part  retrospective. 

I^rd  Ellen  borough  there  says:— The  regular  way  is  for  the  church* 
wardens  to  raise  the  money  before  hand  by  a  rate  made  in  the  regular 
form  for  the  repairs  of  the  church,  in  order  that  the  money  may  be 
paid  by  the  existing  inhabitants  at  the  time,  on  whom  the  burthen 
ought  properly  to  fall.  It  will,  indeed^  sometimes  happen,  that  more 
may  be  required  to  be  expended  at  the  time  than  the  actual  sum  col- 
lected will  cover ;  but  still  it  is  admitted  that  the  inconvenience  has 
been  gotten  rid  of  in  such  cases  by  an  evasion ;  for  the  rate  has  lieen 
made  in  the  common  form,  and  when  the  churchwardens  have  collected 
the  money,  they  have  repaid  themselves  what  they  have  disbursed  for 
the  parish.  But  we  cannot  now  grant  the  mandamus  to  make  a  rate  in 
the  common  form  ;  for  the  demand  made  upon  the  defendants  was  to 
make  a  rate  in  the  form  in  which  the  rule  is  drawn  up,  to  reimburse 
the  churchwardens  of  Bradford  for  money  which  they  had  expended, 

*  U  East.  5.56. 
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as  well  as  for  what  they  might  expend ;  and  the  refusal  of  the  defend- 
ants to  make  such  a  rate  applies  to  the  form  of  the  demand ;  and  we 
cannot  now  qualify  their  refusal.  At  present  it  appears,  that  the  rate 
prayed  for  in  this  form  would  be  bad,  aud  therefore  we  cannot  enforce 
it  by  mandamus/'    Per  Curiam.    Rule  discharged. 

The  illegality  of  a  retrospective  Church-rate  has  likewise  been  de- 
cided in  equity.  In  Lanchester  v.  Thompson,*  an  attempt  was  tried  to 
force  the  making  of  a  Church-rate  on  the  ground  that  the  vestry  had 
sanctioned  the  expense  which  the  churchwarden  had  incurred.  But 
Sir  John  Leach,  M.R.  said,  "  In  the  case  before  Lord  Ellenborough  it 
was  established,  that  a  Church-rate  can  be  legaUy  made  for  the  reim- 
bursement of  no  churchwarden,  because  that  would  shift  the  burden 
from  the  parishioners  at  the  time  to  future  parishioners.  The  law  was 
the  same  with  respect  to  the  Poor-rate  until  a  late  statute.  And  al- 
though the  Spiritual  Court  may  compel  a  Church-rate  for  the  purpose 
of  repair,  it  must  follow  the  law,  and  cannot  compel  a  rate  for  reim- 
bursement." 

A  question  has  been  made,  whether  if  the  rate  does  not  profess  upon 
the  face  of  it  to  be  for  a  retrospective  purpose,  it  can  be  invalidated  on 
the  ground,  that  in  truth  it  was  made  either  in  whole  or  in  part  to  de- 
fray a  debt  contracted  by  churchwardens ;  but  in  a  late  case  in  the 
Consistory  Coiurt  of  the  Bishop  of  London,  it  was  decided  by  the  very 
learned  Judge  of  that  Court,  that  the  evasion  of  making  a  rate  pro- 
fessing to  be  prospective,  but  meant  to  be  retrospective,  cannot  be 
tolerated,  and  that  whatever  the  form  of  the  rate  may  be,  if  the  rate  be 
really  made  to  pay  off  a  debt  already  contracted  it  is  void. 

The  case  was  Chesterton  and  IJutchins,t  respecting  the  legality  of  a 
Church-rate  for  the  parish  of  Kensington,  which  appeared  on  the  face 
of  it  in  the  usual  form,  but  was  made  partly  to  cover  a  debt  previously 
incurred  by  the  churchwardens. 

Dr.  Lushington,  "  It  is  admitted  that  the  rate  is  a  retrospective 
rate,  to  the  extent  of  more  than  one-third  of  the  whole  amount,  though 
not  on  the  face  of  it,—- and  the  question  I  have  to  decide  is,  whether  a 
rate,  admitted  to  be  retrospective  to  the  extent  which  I  have  stated,  can 
or  cannot  he  enforced  by  the  authority  of  this  Court.  Now,  it  is  my 
duty,  on  the  present  occasion,  to  be  entirely  guided  by  the  decisions 
which  have  previoui^ly  taken  place  in  courts  which  have  had  to  consider 
this  question ;  and  if  I  see  any  reasonable  doubt  as  to  what  the  law  is, 
1  sball  certainly  deem  it  my  duty  to  give  the  churchwardens  the  benefit 
of  that  doubt,  and  by  admitting  the  allep^atioii,  leuve  the  other  party  to 

•  5  Madd.  4.  t  Decided  April  28th  1836,  not  yet  reported. 
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proceed  aa  he  may  be  arl vised.  But  if,  on  the  other  hand,  the  law  is 
clear,  and  laid  down  by  high  authorities  who  have  decided  the  point,  I 
apprehend  I  am  bound  in  duty  to  bow  to  those  authorities,  and  to  pro- 
nounce against  the  admission  of  this  allegation.  It  is  not  disputed 
that  a  rate,  which  on  the  face  of  it  is  retrospective,  is  vicious,  and  that 
it  is  impossible  that  such  rate  can  be  enforced.  Whatever  decisions 
there  may  have  been  on  the  subject  from  early  times  down  to  a  com- 
paratively modem  period,  it  has  been  since  settled  by  repeated  decisions 
in  the  Court  of  King*s  Bench  and  the  Court  of  Chancery,  that  a 
Church-rate  cannot  be  retrospective.  A  case  occurred  in  the  year 
1770^  in  which  the  decision  of  Sir  George  Hay  was  apparently  founded 
on  a  different  principle.  In  that  case.  Sir  George  Hay  rejected  an 
allegation  of  a  defendant  resisting  a  Church-rate,  on  the  ground  that 
it  was  retrospective  for  one  year;  and  thus  the  law  stood  in  these 
courts  till  1812,  in  which  year  my  predecessor,  Sir  Christopher  Robin- 
son, in  the  Spitalfields  case,  held  the  same  doctrine  as  Sir  George  Hay 
in  1770.  But  the  parties  in  that  caiite  had  so  little  hope  of  succeeding 
in  a  court  of  law,  that  they  declined  proceeding.  Since  then  the  deci- 
sions have  been  uniform,  that  a  rate,  which  is  on  the  face  of  it  retro- 
spective, cannot  be  enforced.  But  I  am  now  to  consider  whether  a 
rate,  which  is  not  on  the  face  of  it  retrospective,  but  which  is  admitted 
to  be  intended  to  cover  in  part  expenses  previously  incurred,  is  legal 
or  not.  Had  these  sums  been  of  small  amount  I  should  have  felt  my- 
self justified  in  leaving  them  entirely  out  of  consideratioil ;  but  in  the 
present  case  it  cannot  be  said  that  the  sums  admitted  to  be  retrospec- 
tive are  trivial  or  unimportant.  Now  the  case  is  this :  1  cannot  say 
that  any  case  has  yet  been  decided  which  expressly  and  directly  governs 
the  present  case ;  but  I  cannot  on  principle  comprehend,  that  there  is 
any  real  distinction  between  the  case  of  a  rate  on  the  face  of  it  retro- 
spective, and  a  rate  admitted  to  be  intended  to  cover  debts,  or  part  of  a 
debt,  previously  incurred.  It  appears  to  me  to  be  a  distinction  without 
any  foundation,  and  that  the  cases  are  without  ai.y  real  and  essential 
difterence.  Can  it  be  maintained  that  this  court  is  bound  to  set  aside 
a  Church-rate  where  the  party  making  it  had  avowed  an  illegal  object 
on  the  face  of  it,  and  to  give  force  and  effect  to  a  rate  where  the  object, 
though  not  equally  avowed,  was  equally  clear  and  illegal  f  I  am  un- 
able to  see  any  such  distinction,  and  I  am  very  clearly  of  opinion,  that 
if  such  distinction  were  attempted  in  a  court  of  liw  it  would  not  be 
admitted.  For  the  consequence  would  be  absurd;  it  would  be  in  the 
power  of  any  vestry,  by  shaping  the  heading  of  the  rate,  to  suit  their 
own  purposes,  to  violate  the  law  at  their  own  pleasure,  and  to  any  ex- 
tent.   I  think  that  all  the  princiides  laid  down  by  the  Court  of  King's 
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Bendi,  and  by  the  Vice  Chancellory  in  the  case  of  Lanchester  against 
Thompson,  are  equally  applicable  to  rates  admitted  and  intended  to  be 
retrospective,  and  to  those  which  are  retrospective  on  the  friCe  of 
them."    Rate  adjudged  to  be  illegal. 

Finally,  Sir  W.  Wynne's  doctrine  is  completely  demolished  by  a  de- 
ciaion  of  the  Court  of  Exchequer,  in  the  time  of  that  great  Judge, 
Lord  Lyndburst.  The  case  was  Nwrthtoiute  y.  Bennett,^  in  which  Mr. 
Baron  Bayley  intimated  a  strong  opinion  that  a  churchwarden  is  not 
bound  to  do  repairs  to  a  church  on  credit  \  that  it  is  his  duty  to  take 
caie  that  he  has  funds  in  hand,  and  to  pay  ready  money ;  and  that  it 
wcmid  be  a  good  answer  for  a  churchwarden  to  a  libel  in  the  Spiritual 
Court  for  not  repairing  a  church,  that  he  was  not  bound  to  use  his  o^vn 
money,  and  had  taken  steps  to  get  a  rate  paid,  but  without  success. 

Lord  Lyndhurst— ^'  No  fund  appeared  to  exist  at  the  time  out  of  which 
Che  repairs  might  be  paid  for.  I  question  if  a  churchwarden  is  bound 
to  incur  responsibility  by  putting  a  church  in  repair,  if  the  parish 
do  not  previously  supply  him  with  funds  for  that  purpose." 

I  deem  it  unnecessary  to  take  further  notice  of  the  decision  of  Sir 
W.  Wynne,  which  I  believe  never  was  quoted  in  any  Court,  lay  or 
ecclesiastical,  and  which  has  lun  in  retentU  for  a  period  of  thirty-eight 
years.  I  may  boldly  ask,  if  this  were  law,  would  it  not  have  been  acted 
ppon  in  some  one  of  the  many  instances  in  which  Church-rates  have 
been  refused  of  late  years.  The  civilians,  and  the  common  lawyers, 
and  equity  lawyers,  who  have  been  consulted  about  the  mode  of 
dealing  with  an  obstinate  vestry,  while  they  have  suggested  the  possi- 
bility of  succeeding  by  mandamus,  or  monition,  or  bill  in  equity, 
appear  never  to  have  thought  of  the  plain,  straight-forward  course  of 
the  churchwardens  making  a  rate  by  their  own  authority. 

Let  it  not  be  supposed,  that  this  has  been  prevented  by  that  which, 
were  there  such  a  powei  upon  a  refusal  by  the  vestry,  would  be 
a  shallow  derice, — an  adjournment  for  a  twelvemonth.  Such  an  ad- 
journment, or  any  adjournment,  with  the  intention  of  refusing,  is 
the  refusal  of  a  rate,  and  would  clearly  admit  the  churchwardens  to  the 
exercise  of  any  power  which  a  refusal  confers  upon  them. 

But  there  is  no  ground  for  saying,  that  the  authority  of  church- 
wardens in  making  a  rate  goes  farther  than  this— that  if  a  vestry  is 
regularly  called  to  make  a  rate,  and  none  except  the  churchwardens 
attend,  the  churchwardens  then  constituting  the  vestry  may  make  a 
rate;  as  I  conceive,  that  they  might  do  any  other  act  competent  to  the 
vestry,  of  which  they  are  members. 

Lord  Holt  is  said  to  have  been  of  opinion,  '*  that  if  there  be  public 

•  i  Tyrwhitt's  Exeh.  n«p.  136, 
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notice  given  to  the  parishioners,  and  they  will  not  come,  the  church- 
wardens may  make  a  rate  without  them/'* 

I  have  no  doubt  that  this  opinion  is  sound,  and  that  it  is  the  only 
foundation  for  the  notion,  that  the  churchwardens  can  make  a  rate 
without  the  parishioners. 

A  more  extensive  power  in  the  churchwardens  was  unknown  to 
Lyndwood ;  and  Gibson,  elaborately  defining  the  power  of  the  church- 
wardens in  making  a  rate,  must  be  taken  to  deny  it : — 

"  Rates  for  the  reparation  of  the  Church  are  to  be  made  by  the 
churchwardens,  together  with  the  parishioners  assembled  upon  public 
notice  given  in  the  church.  And  the  m^jor  part  of  them  that  appear 
shall  bind  the  parish :  or,  if  none  appear,  the  churchwardens  alone 
may  make  the  rate,  because  they,  and  not  the  parishioners,  are  to  be 
cited  and  punished  in  default  of  repairs.  But  the  Bishop  cannot  direct 
a  commission  to  rate  the  parishioners,  and  appoint  what  each  one 
shall  pay.  This  must  be  done  by  the  churchwardens  and  pariah- 
ioners,  and  the  Spiritual  Court  may  inflict  spiritual  censures  till 
they  do." 

Upon  a  refusal,  spiritual  censures  were  considered  the  only  remedy. 

I  will  now  cite  some  common  law  authorities,  in  which  the  power  to 
make  the  rate  was  held  to  be  in  the  majority  of  the  parishioners, 
without  any  restriction,  qualification,  or  exception. 

"  Pierce  v.  Prowse,  Salk.  166. — Churchwardens  assessed  a  rate,  for 
repairs  of  the  Church,  and  after  libelled  against  a  parishioner  for  not 
paying  it.  Et  per  cur.  being  moved  for  a  prohibition.  The  parishioners 
ought  to  assess  the  rate  and  not  the  churchwardens." 

"  S.  C.  1.  Lord  Raymond,  69.— Mr.  Pratt  moved  for  a  prohibition  to 
the  Consistory  Court  of  the  Bishop  of  Exeter,  where  his  client  was  libelled 
against  for  a  rate  assessed  by  the  churchwardens  by  custom,  for  the  re- 
pair of  the  Church,  as  well  the  chancel  as  the  nave  of  the  church ;  and 
resolved,  I.  That  the  parishioners,  and  not  the  churchwardens  ought 
to  assess  the  rate. — ^A  prohibition  was  granted." 

In  Rogers  v,  Davenant,  as  reported  2.  Mod.  194. — '<  Wyndham, 
Atkyns,  and  Ellis,  Justices,  accorded,  the  churchwardens  cannot,  none 
but  a  Parliament  can,  impose  a  tax,  but  the  greater  part  of  the 
parish  can  make  a  bye-law,  and  to  this  purpose  they  are  a  cor- 
poration." 

In  a  case  reported,  1  Mod.  79,  it  is  stated  to  have  been  decided  that, 
"  the  Spirituid  Court  cannot  impose  the  payment  of  a  rate  made  by 
churchwardens  only. 

*'  Moved  for  a  prohibition  to  the  Spiritual  Court.    For  that  they  sue 

•  Comb.  944. 
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a  parish,  for  not  paying  a  rate  made  by  the  churchwardens  only, 
whereas  by  the  law  the  major  part  of  the  parish  must  join.  Twisdbn, 
Justice. — Perhaps  no  more  of  the  parish  will  come  together.  Counsel. 
— If  that  did  appear  it  might  be  something/' 

The  very  form  in  which  a  Church-rate  is  made  appears  to  me 
clearly  to  shew  that  it  is,  and  must  be,  the  act  of  the  minority  of  the 
parishioners  taxing  the  parish. 

The  following  is  from  Burn's  Ecclesiastical  Law,  and,  I  believe,  is 
that  which  has  been  universally  followed. 

"  We,  the  churchwardens  and  other  parishioners  of  the  parish  of 
in  the  county  and  diocese  of  ,  whose  names  are 

hereunto  subscribed,  do  hereby  this  day  of  in  the  year 

at  our  vestry  meeting  for  that  purpose  assembled,  rate  and  tas?  all  and 
every  the  inhabitants  and  parishioners  aforesaid  here  undermentioned, 
for  and  towards  the  repairs  of  the  sud  parish  for  this  present  year,  the 
several  sums  following, — 

A.  B. 
CD. 
E.F. 
And  80  on. 

A. 

C. 

E. 

G. 

I. 

&c. ; 

I  will  now  only  refer  your  Lordship  to  the  opinion  of  an  eminent 
divine  of  the  Church  of  England,  a  thorough^Conservative,  a  determined 
opponent  of  the  ministerial  plan,  the  Honourable  and  Reverand  A.  P. 
Perceval,  B.C.L.,  who  has  just  published  a  very  interesting  pamphlet 
on  the  subject  of  Church-rates.  Having  stated,  that  the  agreement  to 
make  a  rate  is  a  spiritual  duty,  and  to  which  men  are  no  otherwise 
bound  than  by  those  motives  of  conscience  and  religion  to  which  alone 
the  Spiritual  Courts  appeal ;  he  says — 

'*  It  is  this  which  makes  the  marked  difference  between  rates  and 
tithes,  which  some  persons,  for  purposes  best  known  to  themselves, 
seem  anxious  to  confound.  Rates  up  to  this  hour  are  a  voluntary  con- 
tribution  on  the  part  of  a  parish,  to  which,  if  they  refuse,  there  is  no 
earthly  power  to  compel  them.  But  tithes  are  a  distinct  property ;  the 
only  thing  voluntary  here,  is,  whether  a  man  will  cultivate  his  land  or 
not ;  if  he  does,  one-tenth  of  the  produce  is  not  his  but  another's,  who 
may  sell  it  to  whom  he  pleases." 
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I  hope  your  Lordsbip  may  think  that  I  have  have  now  vindicated  the 
le^  opinion  which  I  fj^ave  in  the  House  of  Commons  upon  the  sabject 
of  making  a  Church-rate,  and  that  although  I  did  not  then  cite  legal 
authorities.  I  did  not  speak  without  book.  If  the  legal  argument 
which  I  hare  the  honour  to  address  to  you  admits  of  an  answer,  let  it 
be  answered,  and  impartial  inquirers  will  decide  between  us.  Bat  I 
must  insist  upon  the  practical  remedy  being  pointed  out  for  levying 
the  rate,  upon  the  refusal  of  a  rate  by  the  vestry.  Mere  dicta  as  to  the 
obligation  upon  the  parish  to  repair  will  not  invalidate  my  posidon. 

I  will  not  mix  up  this  question  with  your  charges  against  me  as  a 
politician  farther  than  distinctly  to  deny  them,  and  to  express  my 
readiness  to  refute  them  whenever  you  shall  give  me  the  opportunity. 
I  must  add,  that  in  the  speech  to  which  you  replied  with  so  much 
warmth,  I  had  no  intention,  as  I  could  have  no  motive,  wantonly  to 
attack  you.  Till  I  heard  your  assertion  of  cofuistencf,  I  own  I  was  not 
aware  that  you  meant  to  contend  that  having  introduced  the  Irish 
Church  Temporalities  Bill  and  opposing  a  Bill  for  England  on  the 
same  priociple,  you  were  to  contend  that  you  were  cotuutent.  I  ex- 
pected that  your  Lordship  would  say,  that  you  had  seen  reason  to 
change  your  opinion  respecting  such  measures,  and  I  am  sure  I  should 
most  willingly  have  given  you  credit  for  sincerity,  for  disinterestedness, 
for  a  high  sense  of  honour,  and  a  chivalrous  devotion  to  what  you  con- 
sidered the  good  of  your  country ; — ^but  when  your  present  cowiyators 
taunted  us  with  inconsistency  in  bringing  forward  this  plan,  there  was 
surely  nothing  unfeir  in  reminding  the  House  that  one  of  its  moet 
violent  opponents  was  the  author  of  a  plan  for  abolishing  Church- 
rates  in  Ireland,  and  providing  a  substitute,  not  only  by  allowing  the 
lessees  of  Bishops'  lands  to  acquire  a  permanent  interest  in  them  upon 
equitable  terms,  but  by  abolishing  ten  bishoprics,  and  imposing  a  tax 
on  ail  ecclesiastical  livings  to  boot.  It  may  be  easy  to  point  out  dif- 
ferences in  the  details  of  the  two  measures,  which  would  be  very  fit 
subject  of  discussion  in  Committee ;  but  does  your  Lordship  beUevc 
that  any  unprejudiced  persons  will  say,  that  all  the  objections  to  the 
principle  of  the  English  measure  might  not  have  been  urged  with 
greater  force  against  the  Irish.  Hear  what  is  said  on  this  subject  by 
the  Honourable  and  Reverend  Mr.  Perceval : — 

**  But  says  Mr.  Rice,  why  call  it  monstrous  at  all,  when  it  is  no  more 
than  we  did  to  your  Churcli  in  Ireland  four  years  ago  ?  'Tis  ^ery  true ; 
but  there  is  a  saying  of  a  wise  man  not  wholly  irrelevant  to  the  point : 
<— '  Bind  not  one  sin  upon  another,  for  in  one  thou  shalt  not  go  un- 
punished.' It  is  very  true  that  in  1833  this  nation  did  to  the  Church 
of  Christ  in  Ireland  even  worse  than  it  now  meditates  to  do  to  it  in 
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England.  •••♦•♦<• 

*  *  The  year  1833  witnessed  the  spectacle  of  an  ancient  and  inde- 
pendent Christian  Church,  teaching  the  way  of  God  in  truth,  loyal 
and  faithful  to  the  civil  goyemroenty  in  the  midst  of  assaults  from  its 
enemies,  being  singled  out  by  that  same  government  as  an  object  for 
insult,  tyranny  and  sacrilege,  to  vent  themselves  upon ; — its  apostolic 
government  superseded  by  a  new  state  commission ;  the  whole  of  its 
endowments  transferred  to  that  commission ;  and  ten  of  its  bishoprics 
annihilated  at  one  blow ;  while  almost  the  whole  church  and  nation  of 
Cngland  stood  by  in  silence,  and  scarcely  raised  a  voice  against  such 
revolting  impiety." — ^p.  46, 

Mr.  Perceval  is  consistent  in  denouncing  the  present  plan ;  so  is  Sir 
Robert  Inglis ;  so  is  Sir  Robert  Peel ;  but  liord  Stanley  can  only  claim 
the  merit  of  good  intentions;  and  methinks  he  might  show  a  little 
more  forbearance  and  a  little  more  Christian  charity  towards  those 
who  still  retain  the  opinions  which  he  has  seen  reason  to  abandon. 

Before  I  conclude,  permit  me,  my  Lord,  very  respectfully  to  ask  your 
liordship  again  to  consider  whether  it  may  not  be  for  the  peace  of  the 
Church  and  the  advantage  of  religion  to  accept  the  offer  now  made. 
Can  the  present  system  of  Church-rates  efficiently  and  beneficially  con- 
tinue? Mr.  Perceval  says,  in  the  publication  to  which  I  have  before 
referred,  that  the  existing  state  of  the  law  has  occasioned  clamour  and 
confusion  throughout  the  kingdom, — that  it  has  disturbed  the  peace  of 
Dumberless  parishes,— turned  the  temples  of  God  into  election  booths, — 
and  substituted  the  fiercest  ebullitions  of  base  party  spirit  for  the 
flolemo  and  holy  devotion  which  befits  Christian  men  when  engaged  in 
a  subject  so  nearly  affecting  the  honour  of  Almighty  God,  as  the  re- 
puring  and  decently  providing  for  his  house  of  prayer. 

These  crying  evUs,  I  am  afraid,  are  likely  to  be  aggravated,  and 
there  is  a  danger  that  in  many  parishes  the  Church-rate,  upon  its 
present  fooling,  may  prove  wholly  inadequate  to  its  purpose—that 
there  may  be  no  available  fund  for  the  repair  of  Churches — and  that  by 
opposing  this  measure  the  lamentable  consequence  may  follow  (which 
is  falsely  charged  to  be  the  wish  of  its  promoters),  that  those  venerable 
edifices,  under  which  the  ashes  of  our  forefathers  repose,  and  which 
are  so  closely  connected  with  all  the  most  solemn  circumstances  of  our 
own  earthly  career,  and  with  our  eternal  hope,  may  become  a  heap  of 
ruins. 

Your  Lordship  calls  for  a  more  stringent  law  to  enforce  the  payment 
of  Churchpiates,  Read  the  stringent  code  for  the  payment  of  Irish 
tithes,  and  remember  how  it  has  operated. 

There  is  proposed  a  certain  and  safe  substitute  for  Church-rates, 
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which^  wheD  the  details  of  the  measure  are  adjusted^  may  be  applied 
without  loss,  and  without  injury  to  any  one.  Your  Lordship  asks, 
whether  the  new  created  fund  belongs  to  the  State  or  the  Church  ? 
I  might  answer  in  the  words  of  a  distinguished  Nobleman,  "  I  say  to 
the  State ;"  but  whether  it  belong  to  the  State  or  the  Church,  quacun" 
que  vid  data,  its  destination  is  legitimate.  If  it  belongs  to  the  State, 
the  State  may  apply  it  to  a  purpose  beneficial  to  the  community,  and 
akin  to  the  purpose  for  which  the  property  was  originally  intended.  If 
it  belongs  to  the  Church,  it  may  be  fairly  applied  to  any  ecclesiastical 
purpose ;  and  surely  it  is  an  ecdesiastical  purpose  to  repair  the  fabric 
of  the  house  of  God,  and  to  provide  for  the  decent  celebration  of  reli- 
gious worship,  according  to  the  rites  and  ceremonies  of  the  established 
religion. 

The  most  plausible  objection  to  the  plan  certainly  is,  that  the  fund 
might  be  advantageously  employed  in  augmenting  small  livings  and 
extending  religious  instruction.  I  hope  there  may  soon  be  a  surplus 
applicable  to  this  laudable  object ;  but  is  it  not  true  wisdom,  before 
proceeding  to  new  endowments  to  secure  the  efficiency  of  those  which 
we  already  possess  ? 

The  men  who  say  that  church  lands  are  for  ever  to  continue  to  be 
held  and  let  on  their  present  footing,  are  not  to  be  reasoned  with.  I 
will  venture  to  say,  that  this  is  the  worst  species  of  tenure  for  all  con- 
cerned that  ever  was  invented.  Copyhold  with  a  fine,  according  to  the 
improved  value,  is  bad  enough,  and  I  have  been  encouraged  by  eminent 
men  of  all  parties  in  the  State  in  my  efforts  to  improve  it.  But  there 
the  tenant  is  entitled  de  jure  to  a  renewal  from  the  lord  on  payment  of 
his  fine  ;  whereas  the  church  lessee  has  no  right  recognised  at  law  or  in 
equity  after  the  expiration  of  his  term,  and  the  Bishop  may,  when  he 
pleases,  run  his  life  against  the  lives  in  the  lease,  or  exact  what  condi- 
tions he  pleases  for  a  renewal.  The  equitable  enfranchisement  of  copy- 
holds would  be  no  injury  to  lords  of  manors ;  the  enfranchisement  of 
church  lands  would  be  no  injury  to  the  church— there  being  reserved 
to  every  dignitary  and  his  successor  the  full  amount  of  his  present  in- 
come upon  security  that  can  never  fail. 

The  existing  tenure  produced  comparatively  little  inconvenience  in  a 
rude  state  of  agriculture,  but  is  now  becoming  daily  more  injurious, 
when  permanent  improvements  are  taking  place  wherever  there  is  a  fair 
return  for  capital,  and  our  rapidly  growing  population  can  only  be  sup- 
ported by  the  increased  produce  of  the  soil. 

I  conceive  that  the  great  principle  of  legislation  is  to  make  laws  har* 
monize  with  the  altered  circumstances  of  the  times.  Church-rates 
themselves  when  first  submitted  to^  were  not  unequal  or  unjust.  Would 
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the  tax  have  been  originally  sanctioned,  if,  in  the  reign  of  Edward  I.,  a 
large  proportion  of  those  who  were  to  pay  it  had  dissented  from  the 
established  religion,  and  had  been  permitted  to  erect  and  to  maintain 
places  of  religious  worship  of  their  own  ?  In  the  present  state  of  so- 
ciety is  it  right,  that  no  man,  whatever  his  religious  creed  may  be,  can 
occupy  a  cottage,  or  a  warehouse,  or  a  shop,  without  being  liable  to  be 
assessed  to  the  Church-rate  ?  It  has  been  supposed  that  this  liability  is 
only  incurred  by  choice,  when  a  man  purchases  an  estate ;  but,  falling 
upon  the  occupier,  no  man  in  the  realm,  who  cultivates  a  patch  of  land, 
or  is  in  possession  of  any  building  for  habitation  or  business,  can 
avoid  it. 

Sir  Robert  Peel  himself,  although  for  dlfiferent  reasons,  has  pro- 
nounced the  tax  unequal  and  unjust.  Is  there  any  chance  then  of  its 
continuing  much  longer  ? 

If  I  have  in  any  degree  succeeded  in  shewing  to  your  Lordship, 
that  it  partakes  of  the  voluntary  principle  (which  I  agree  with  you 
cannot  be  relied  upon  for  supplying  adequate  religious  instruction  to 
the  population  of  this  country),  I  may  have  induced  your  Lordship  to 
regard  more  favourably  a  certain,  fixed,  permanent,  legal  provieion  by 
the  State  for  the  repair  of  religious  edifices  and  the  decent  celebration 
of  divine  worship — not  depending  on  "  the  caprice  of  the  vestry"  or 
the  relative  proportions  of  Churchmen  and  Dissenters  in  any  parish. 

I  can  only  express  my  firm  conviction,  that  if  the  commutation  of 
tithes  were  followed  up  by  this  healing  measure,  finding  a  substitute  for 
Church-rates, — the  possibility  of  any  collision  between  Churchmen  and 
Dissenters  being  obviated, — all  enmity  to  the  Church  would  die  away, 
and  religious  peace  and  concord  would  prevail  throughout  the  land. 

Sed  qols  erit  modiu  ?  aut  quo  nunc  certamina  tanta  ? 
Quin  potfni  paoem  I 


I  have  the  honour  to  be. 
My  Lord, 
Your  Lordship's  obedient  Servant, 
J.  CAMPBELL. 


Ten  VLB, 
March  3Ui,  1837. 
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Stockdale  i;.  Hansard, — Court  of  Queen's  Bench. 

introduction- 
It  was  my  intention  to  have  given  a  detailed  account  of  all  the 
proceedings  in  the  Court  of  Queen's  Bench^  and  in  Parliament,  in 
the  great  struggle  for  Parliamentary  Privilege,  occasioned  by  Mr. 
Stockdale  bringing  actions  for  defamation  against  the  Printer  of  the 
House  of  Commons,  for  the  publication  of  papers  ordered  by  them 
to  be  printed  and  sold  for  public  information, — ^with  a  statement  of 
the  result, — and  a  view  of  what  I  now  conceive  to  be  the  law  upon 
the  subject.  But  the  case  of  Howard  v.  Gossett,  the  action  brought 
by  Mr.  Stockdale's  attorney  against  the  Deputy  Seijeant-at-arms 
for  entering  his  house  under  the  Speaker's  warrant  to  arrest  him, 
is  still  pending,  and  involves  some  questions,  upon  which,  in  the 
execution  of  this  plan  I  must  have  expressed  an  opinion.  Con- 
sidering that  such  an  expression  of  opinion  would  be  indecorous 
during  the  pendency  of  the  suit,  I  now  confine  myself  to  a  mere 
mention  of  circumstances  necessary  to  elucidate  the  following  argu- 
ment. 

In  the  year  1 835  the  House  of  Commons  came  to  a  resolution* 
that  the  reports  ordered  by  them  to  be  printed  should  be^penly 
sold  by  their  printer  at  a  fixed  price,  as  their  votes  had  long  been,—; 
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the  reports  theretofore,  when  not  speciaUy  ordered  by  the  House  to 
be  sold  by  a  particolar  printer,  being  only  accessible  to  the  public 
through  the  favour  of  the  Speaker,  or  a  Member,  or  by  irregular  pur- 
chaae  from  the  door  keepers.  The  object  was^to  facilitate  the  cir- 
culation of  useftil  information,  and  to  lessen  the  charge  on  the 
public  reyenue. 

A  Beport  presented  under  an  Act  of  Parliament  by  the  In- 
spectors of  Prisons  respecting  the  abuses  in  the  gaol  of  Newgate, 
stated  that  a  book  allied  to  be  obscene,  published  by  Mr.  Stock- 
dale,  was  allowed  to  be  read  by  the  prisoners.  This  report  being 
ordered  by  the  House  to  be  printed^  Mr.  Stockdale  purchased  a 
copy  of  it,  and  brought  an  action  against  the  printer  for  a  libel. 
In  that  action  the  defendant,  in  addition  to  the  plea  of  Not  Guilty, 
pleaded  a  justification, — that  the  book  was  obscene, — and  on  this 
last  plea  obtained  a  verdict. 

The  Court  of  Aldermen,  of  the  city  of  London  having  presented 
an  answer  to  the  Report  of  the  Inspectors,  this  was  followed  by  a 
reply  from  the  Inspectors,  which  reiterated  the  charge  respecting 
the  book ; — and  this  reply  being  ordered  by  the  House  to  be  printed, 
Mr.  Stockdale  purchased  a  copy  of  it,  and  brought  a  similar  action. 

These  matters  being  laid  before  the  House  of  Commons,  they 
came  to  a  resolution  that  the  Attorney-general  should  cause  an  ap- 
pearance to  be  entered,  and  should  defend  the  action.  In  conse- 
quence, a  plea  of  justification  was  filed,  ayerring  in  substance,  that 
the  paper  complained  of  was  printed  and  published  by  authority  of 
the  House  of  Commons,  and  therefore  could  not  be  treated  as  a 
fibel.     To  this  plea  the  plaintiff  demurred. 

There  was  a  joinder  in  demurrer  in  July,  1837 ; — ^but  luckily  for 
me  the  argument  did  not  come  on  till  23rd  of  April,  1 839, — so  that 
I  had  two  long  yacations  to  prepare  for  it. 

On  that  day  Mr.  Curwood  appeared  for  the  plaintiff  and  con- 
tended that  the  plea  was  no  answer  to  the  action,  as  the  Court  had 
jurisdiction  to  inquire  whether  the  privilege  asserted  by  the  House 
eiisted, — and  the  House  had  no  such  priyil^;e, — concluding  with 
an  apology  on  account  of  his  being  afflicted  with  blindness. 
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SIR  JOHN  CAMPBELL,  ATTORNEY-GENERAL. 

My  Lords, — ^My  Learned  Friend  who  haa  condaded  with  an 
affecting  appeal  to  your  Lordships'  sympathy,  began  by  stating 
how  anxious  he  was  in  approaching  such  a  subject.  What  then 
must  be  my  anxiety  ?  He  represents  an  individual  who  (without 
looking  out  of  this  record  to  examine  his  character  or  his  history) 
may  safely  be  pronounced   to  haye    no  object  in  bringing  the 

present  action,  except  to  gratify  a  morbid  love  of  no- 
qTaSratoHouK  toricty.  Were  he  to  succeed  in  obtaining  your  Lord- 
^iSr™^"^    ships'  judgment,— from  no  rational  and  honest  Jury 

could  he  expect  more  than  nominal  damages, — and 
considering  that  he  sues  in  forma  pauperis,  costs  even  must  be  of 
small  importance  to  him  in  the  eyent  either  of  success  or  failure. 

My  Lords,  I  represent  here  the  House  of  Commons  of  the 
United  Kingdom, — ^who  are  called  before  an  inferior  tribunal  for 
doing  that  which  they  thought  was  essential  to  the  discharge  of 
their  legislative  functions, — ^for  exerdsing  a  privilege  which  they  have 
enjoyed  from  andent  times, — ^long  before  the  Revolution, — a  privi- 
lege which  is  recognized  by  the  Bill  of  Rights, — and  whidi  since  the 
Revolution  has  never  been  questioned  by  any  one  but  Mr.  Stodcdale. 
The  Commons  stand  upon  their  defence  for  having  made  public  a 
flagrant  abuse  in  the  management  of  gaols,  by  which  imprisonment 
under  legal  sentence  leads  to  the  corruption  instead  of  the  improve- 
ment of  morals, — an  abuse  requiring  a  legislative  remedy,  for  which 
the  public  mind  ought  to  be  prepared  by  previous  information.  The 
representatives  of  the  people  are  called  upon  to  repd  an  alleged 
presumption  of  malice,  and  to  shew,  that  in  communicating  with 
their  constituents  they  are  not  liable  to  be  treated  as  libellers  and 
slanderers.  The  House  of  Commons  representing  the  third  estate 
in  the  realm,  having,  with  the  Lords  and  the  Queen,  supreme  legis- 
lative authority, — having  by  their  own  peculiar  power  a  right  to  in- 
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quire  into  the  administration  of  jiustices  and  to  animadvert  upon  the 
misconduct  of  Judges^ — axe  called  upon  before  a  tribunal  subject  to 
their  superintendance  and  control,  to  discuss  the  extent  and  limits 
of  their  po^Fers, — and  to  answer  as  criminals  at  your  bar.  The 
question  is  no  less  than  whether  they  possess  a  privilege  which  they 
have  solemnly  adjudged  to  be  essential, — and  which  is  essential — 
to  the  due  performance  of  their  legislative  and  inquisitorial  func- 
tions. 

My  deep  sense  of  the  importance  of  this  inquiry  to  the  public 
would  unfit  me  for  the  task  imposed  upon  me,  were  it  not  for  my  im- 
pUcit  rehanoe  upon  your  Lordships.  It  is  now  (as  far  as  the 
judgment  of  this  court  has  any  authority)  to  be  decided,  whether, 
with  a  view  to  the  making  of  good  laws,  there  shall  be  a  free 
circulation  of  knowledge  in  this  country, — ^whether  the  repre- 
sentatives of  the  people  may  with  impunity  make  known 
information  of  importance  to  the  safety  and  welfare  of  the 
state. 

We  are  not  now  considering  any  personal  immunity  claimed 
by  Members  of  the  House  of  Commons.     This  is 


^^  *^    ^^^  *  question  respecting  their  exemption  from  arrest 

HouM    Ox    Com- 

moas  DO  iadiTi-    for  debt,—- or  whether  they  are  liable  to  be  sued 

dual    interat    in         ,         —     ,.  «      ^  i    .  ^ 

the  qucition.  whcu  Parlument  is  sittmg,— or  whether  their  goods 

are  privileged  from  execution,-— or  respecting  any  pri- 
vate advantage  which  may  arise  to  them.  All  Parliamentary  pri. 
vilegea  no  doubt  are  conferred  by  the  constitution  that  Parliament 
may  freely  and  effiectually  do  its  duty;  but  it  is  apparent,  that 
from  the  privilege  now  called  in  question,  no  individual  Member 
of  the  House  of  Commons  can  incidentally  derive  the  smallest  benefit. 
It  is  claimed  and  asserted  purely  and  exclusively  for  the  public  good. 
The  House  of  Commons  have  long  perceived,  that  they  could  not 
properly  legislate  or  inquire  without  from  time  to  time  com- 
municating to  the  pubUc  the  information  which  they  have  col- 
lected, and  on  which  they  proceed.  This  is  not  a  country  in  which 
it  can  be  constitutionally  said,  that  the  people  have  nothing  to  do 
with  the  laws,  but  to  obey  them.     The  grounds  on  which  laws 
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are  framed,   must  be  understood, — ^must  be  approved    of, — that 
the  kwB  may  be  respected  and  obeyed. 

To  this  priyilege  of  free  publication  is  applicable  in  a  peculiar 
manner,  the  language  employed  in  the  address  of  both  Houses  of 
Parliament  to  the  throne  in  the  time  of  Charles  I. 

**  The  rights  and  privileges  of  Parliament  are  the  birth-right  and 

inheritance,   not  only  of  Parliament  itself  but  of 

HouMi  of  pmu».    *^®  whole  kingdom,  wherein  every  one  of  your  Ma- 

sTSrLHkt!^*'    jest/s  subjects  is  entitled.     The  maintenance  and 

preservation  thereof  does  very  highly  conduce  to  the 

public  peace  and  prosperity  of  your  Majesty  and  all  your  people." 

My  Lords,  my  anxiety  upon  this  subject  is  greatly  encreased  by 
considering  the  responsibihty  which  I  have  incurred  by  the  course 
I  have  adopted  in  defending  this  action.  The  House  of  Commons 
have  most  undoubtedly  instructed  me  to  appear  to  it, — ^but  without 
meaning  to  submit  their  privileges  to  any  other  tribunal  than  the 
House  of  Commons. 

They  still  daim  to  be  the  sole  and  exclusive  judges  of  their  own 
privileges ;  but  they  have  thought,  that  your  Lord- 
logB.      ^  ships  should  be  informed  in  the  manner  I  should 

judge  most  expedient  and  becoming,  that  the  act 
complained  of  was  done  by  their  command  and  their  authority — ^in 
the  exercise  of  a  privilege  which  they  assert.  If  there  were  any- 
thing inconsistent  in  the  plea  pleaded  and  the  daim  of  the  Com- 
mons to  be  judges  of  their  own  privileges,  the  fault 
FiM  does  not  tub-    would  rest  entirely  with  myself.     But  my  Lords, 

mtt  this  quotloa  .  . 

of  the  exinenoeof  when  I  hsvc  appeared  in  the  names  of  those  against 
tbeOMfft^  '^  whom  the  action  is  ostensibly  brought,  and  pleaded 
in  bar  that  the  act  was  done  by  the  command  and 
authority  of  the  House  in  the  exercise  of  privilege — ^the  fiusts 
alleged  being  admitted  by  the  demurrer, — ^I  conceive  that  it  only 
remains  for  the  Court  to  give  judgment  for  the  Defendants,  and  that 
you  can  as  httle  inquire  into  the  existence  of  the  privil^;e>  9a  upon 
a  return  to  a  habeas  corpus  setting  out  a  commitment  for  contempt 
by  either  House  of  Parliament,  you  could  inquire  into  th<?  con- 
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tempt, — instead  of  immediately  remanding  the  priBoner.  The  dis- 
tmetion  between  submitting  the  question  of  the  existence  of  the 
privilege  to  legal  decision,  and  asserting,  as  a  bar  to  the  action,  that 
the  act  complained  of  was  done  in  the  exercise  of  privilege  is  dear 
and  palpable.  A  confdsion  on  the  subject  can  only  arise  in  minds 
ao  litde  imbued  with  legal  principles,  as  to  suppose  that  publishing 
a  criminatory  paper  gratuitously  may  be  innocent,  but  becomes 
penal,  where  payment  of  a  part  of  the  expense  of  printing  is 
required,  with  a  view  to  prevent  wasteful  circulation.  My  Lords, 
no  one  can  confound  this  distinction,  unless  an  enemy  to  all  pri- 
vilege,— prepared  (if  such  there  be)  to  maintain  that  no  argument  can 
be  advanced  in  favour  of  privilege  which  would  not  equally  well 
show,  that  Members  of  the  House  of  Commons  have  a  right  to  rob 
and  murder  on  the  highway. 

According  to  various  precedents  in  both  Houses  of  Parliament, 
a  different  course  might  have  been  pursued,  and  sum- 

Pomer  of    the  ®  ^ 

e  to  Hop  (He    mary  proceedings  might  have  been  instituted  against 


the  party  bringing  an  action  for  the  purpose  of  calling 
in  question  the  privileges  of  the  House  of  Commons.  Nay,  such  sum- 
mary proceedings  would  have  been  justified  by  what  has  often  been 
done  by  the  Court  of  Chancery  and  other  Courts  in  Westminster  Hall. 
I  have,  however,  thought  it,  under  all  the  circumstances,  the  more  ex- 
pedient course  not  to  seek  to  stop  this  action  by  any  extraordinary 
exercise  of  power,  but  undoubtingly  to  anticipate,  that  your  Lordships 
win  be  guided  by  the  example  of  your  predecessors,  and  pronounce 
judgment  that  no  such  action  can  be  maintained.  My  desire  is, 
aa  long  as  possible,  to  allow  justice  to  proceed  in  its  usual  course, 
and,  instead  of  apprehending  any  danger  to  privilege  from  any  usur- 
pation of  authority,  to  place  confidence  in  the  constituted  tribunals  of 
the  country. 

There  is  likewise  this  advantage  in  the  present  mode  of  pro- 
ceeding, that  it  not  only  gives  the  plaintiff  the  opportunity  of 
denying  the  fact,  that  the  party  complained  against  had  authority 
from  the  House  of  Commons,  but  to  plead  that  there  was  an  abuse 
of  that  authority  by  those  to  whom  the  execution  of  it  has  been 
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intrusted — so  that  the  command  being  lawful,  he  may  be  recom- 
pensed in  damages  by  a  jury  if  its  just  limits  haye  been  exceeded. 
For  these  reasons,  I  concurred  in  the  opinion  that  it  was  the  pre- 
ferable course  to  enter  an  appearance  to  this  action, 

T^tl^V  A^  frit  A 

coaru  ^^^  ^  B^^^  o^  ^^^  record  the  authority  under  which 

the  act  complained  of  was  done.  The  nature  of  the 
defence  being  disclosed,  your  Lordships  will  say,  that  by  the  law  and 
constitution  of  this  kingdom  you  are  incompetent  to  inquire  into 
the  existence  of  the  privilege  claimed ; — and  if  you  could  inquire, 
you  would  have  no  difficulty  in  coming  to  the  conclusion  that  the 
privilege  exists. 

My  Lords,  the  two  Houses  of  Parliament  have  no  reason  to 
distrust  the  Judges  of  the  conunon  law.  Formerly, 
(Jg^^e^**  while  the  Judges  were  the  dependent  creatures  of 
the  Sovereign,  they  were  often  opposed  to  the  rights 
of  the  people ;  but  since  they  were  happily  made  independent,  they 
have  steadily  kept  within  the  bounds  of  their  proper  jurisdiction  and 
supported  the  privileges  of  Parliament, — equally  disregarding  the 
favour  of  the  Crown  and  despising  to  court  a  short  Uved  popu- 
larity. 

My  Lords^  in  the  face  of  this  Court  and  of  the  country,  I  re- 
spectfully  repeat  the  protest,  that  the  Houses  of  Par- 
liament are  by  the  law  of  England  the  sole  judges  of 
their  own  privileges,  and  that  no  action  can  be  maintained  for  an 
act  authorized  by  them  in  the  exercise  of  privilege. 

I  may  humbly  observe,  my  Lords,  that  I  have  directed  to  this 
subject  a  degree  of  labour  and  pains  adequate  to  its  great  import- 
ance. "VTithout  laborious  and  painful  investigation,  I  will  venture  to 
say,  that  no  advocate  in  a  case  like  this  can  do  justice  to  his  chenta, 
or  render  to  the  Court  that  assistance  which  may  be  fairly  expected 
from  the  bar.  I  would  beg  leave,  very  respectfully  to  add,  that 
without  long  inquiry  and  cool  dehberation,  it  would  be  impossible 
for  any  Judge  to  come  to  a  satisfactory  condusion  on  such  a  sub- 
ject, or  to  express  an  opinion  entitled  to  much  weight. 

I  am  still  afraid  that  both  authorities  and  ai^uments  which  might 
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haye  strengtliened  my  case  may  have  been  overlooked  by  me ; — ^but  I 
shall  now  proceed  with  all  the  brevity  which  the  fair  discharge  of 
my  duty  will  allow,  to  lay  before  your  Lordships  the  result  of  the 
research  of  many  weeks  which  I  have  willingly  devoted  to  this  in- 
quiry,— animated  by  the  convictiont  hat  I  was  assisting  to  estabUsh 
troth  and  to  support  the  free  constitution  of  my  country. 

Now,  my  Lords,  this  case  coming  on  upon  demurrer,  in  order  to 
^       .  ^   «       see  ▼bat  points  of  law  arise,  of  course  we  are  to 

state  of  the  Re-  *^ 

examine  the  record. 


We  have  a  declaration  in  case  for  a  libel.  The  declaration  I  have 
no  hesitation  in  admitting  is  good  upon  the  face  of  it. 
It  sets  out  a  publication,  which,  if  issued  to  the  world 
without  authority,  would  give  to  the  Plaintiff  a  just  cause  of  action  ; 
it  imputes  to  the  Plaintiff  that  he  had  published  an  obscene  book, 
which  was  found  in  the  hands  of  the  criminals  confined  in  Newgate. 
But,  my  Lords,  when  I  admit  that  this  is  a  criminatory  publica- 
tion, I  by  no  means  admit  that  it  is  a  libel.  A  Ubel  I 
SS!*****^  apprehend  to  be  a  criminatory  writing,  published 
without  just  occasion  or  authority.  My  Lords,  sup- 
pose that  there  had  been  an  action  brought  for  preparing  an  indict- 
n&ent^  or  for  a  report  of  either  House  of  Parliament  which  had  been 
confined  to  the  use  of  the  Members,  or  for  a  letter  in  answer  to  an 
inquiry  respecting  the  character  of  a  servant,  I  should  be  obliged  to 
make  the  same  admission ;  because  the  declaration  would  disclose 
what  is  primd  facie  a  good  cause  of  action.  But  do  I  admit  that 
an  indictment  is  a  hbel  ?  or  that  a  report  confined  to  the  use  of  the 
Members  of  the  House  of  Commons  is  a  Ubel  ?  or  that  an  answer 
to  an  inquiry  respecting  the  character  of  a  servant  is  a  libel?  No, 
my  Lords,  those  are  all  acknowledged  to  be  publications  for  just 
cause,  and  whatever  loss  they  may  occasion  to  the  objects  of  them 
it  is  damnum  absque  injuria.  There  is  crimination,  but  no  libel ; 
and  no  action  can  be  maintained  by  the  party  alleging  himself  to  be 
defiiuned. 

My  Lords,  I  think  I  am  entitled  to  complain  of  the  ribaldry  that 
has  been  resorted  to  upon  this  subject.    We  are  told  of  a  libel-shop 
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being  opened  by  the  House  of  CommonB^ — ^the  persons  who  ase  that 
language  not  being  able  to  apprehend  the  distinction  between  a 
criminatory  publication  under  lawful  authority,  and  that  whic^ 
without  lawful  authority  is  issued  nuiliciously,  and  with  the  inten« 
tion  of  defaming. 

My  Lords,  to  this  declaration  there  is  a  plea,  to  the  nature  of 
piMinbtr  ^^^^  1  "i^**^  particularly  ask  your  Lordships'  at- 
tention. It  is  a  plea  in  bar^ — ^not  to  the  jurisdiction, — 
and  that  I  suppose  some  may  say  takes  away  from  me  the  right  to 
contend  that  this  Court  cannot  judge  of  the  existence  of  the 
Privilege  claimed. 

Your  Lordships  are  well  acquainted  with  the  distinction  between 
pleas  to  the  jurisdiction  and  pleas  in  bar.  There  was  a  plea  to  the 
jurisdiction  in  the  case  of  the  King  v.  Williams,  the  authority  of 
which  Mr.  Curwood  surrenders,  as  it  indeed  was  impossible  for 
him  to  maintain  it.  He  allows  that  the  King  v.  Williams  cannot 
be  defended,  and  that  it  can  only  be  accounted  for  from  the  dis- 
graceful and  factious  spirit  which  preyailed  at  the  time  the  decision 
was  pronounced,  and  from  the  Judges  being  then  the  creatures  of 
the  Crown,  and  disgracefrOly  prostituting  their  high  and  sacred  office. 

My  Lords,  the  plea  to  the  jurisdiction  I  apprehend  is  proper 
when  the  defence  is,  that  there  may  be  a  just  cause 
juriadictio^  ^^  sctiou  triable  elsewhere ;  but  that  the  action  is  not 

brought  in  the  proper  forum — that  the  suit  is  alieni 
fori ;  as  if  ejectment  were  brought  in  the  Courts  of  Westminster 
for  land  held  in  ancient  demesne.  But,  my  Lords,  where  a  Court 
has  jurisdiction  over  the  subject-matter  disclosed  in  the  declaration, 
though  not  to  inquire  into  the  authority  on  which  the  defence  is 
founded,  there,  I  apprehend,  a  plea  in  bar  is  the  only  plea  that  can 
be  pleaded. 

This  doctrine  was  considered,  and  I  think  fully  established,  in  the 

case  of  the  King  v.  Mr.  Justice  Johnson.     There  it 

sMsss!^'^'^'    ▼*«  ^d  down  that  a  plea  to  the  jurisdiction  is  bad 

43 o. 3, An,  1805.    ^uiieag  the  plea  discloses  another  Court  where  the 

question  is  cognizable. 
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My  Lords,  we  do  not  say  that  there  is  another  Court  of  Law 
"where  Mr.  Stockdale  might  have  redress  for  the  injury  inflicted 
upon  him,  but  that  he  has  no  cause  of  complaint  whatsoeyer — ^that 
no  action  can  be  maintained  by  him,  and  that  this  is  a  justifiable 
publication.  .The  defence  is,  that  the  writing  was  published  by  the 
authority  of  the  House  of  Commons  in  the  exercise  of  an  un- 
doubted Pririlege ; — that  it  is  a  \a,wful  publication, — and  that  there 
baring  been  no  wrongs  there  is  no  remedy. 

But  by  this  plea  we  do  not  at  all  admit  that  your  Lordships  can 
entertain  the  question  of  Privilege.  This  may  be  illustrated  by 
similar  actions,  where  the  defence  arises  not  upon  the  act  of  either 
House  of  Parliament,  but  upon  the  proceedings  of  a  Court  of 
Justice.  Suppose,  my  Lords,  that  there  were  an  action  of  trespass 
and  false  imprisonment  in  this  Court,  and  that  the  Defendant 
justified,  alleging  that  the  Plaintiff  was  taken  under  a  capias  ad 
satis/(tcie¥idum  upon  a  judgment  of  the  Court  of  Common  Pleas. 
This  Court  could  not  inquire  as  to  whether  that  judgment  was 
right  or  wrong.  Suppose,  my  Lords,  that  the  justification  were 
under  the  sentence  of  a  Criminal  Court ; — ^that  the  Plaintiff  had 
been  tried  and  convicted,  and  sentenced  to  imprisonment, — the 
propriety  of  that  judgment  could  not  be  inquired  into  upon  a  de- 
murrer to  the  plea.  Then,  my  Lords,  shall  it  be 
Court  no  right  to    gai^  that,    upon  such  a  justification.  Privilege   in 

inquire  into  quo- 

tk» oTPrivii^Be.  cvcry  case  is  to  be  decided  in  a  Court  of  Law? 
To  that  extent  goes  my  learned  Mend,  Mr.  Curwood ; 
he  says  that  the  times  of  ignorance  and  tyranny  have  passed  away, 
during  which  alone  was  Privilege  respected;  and  now  every  Pri- 
vilege claimed  by  either  House  of  Parliament  is  to  be  substituted  to 
the  consideration  and  the  judgment  of  every  Court  of  Law ;  be- 
cause, of  course,  there  is  no  distinction  in  this  respect  between  the 
Court  of  Queen's  Bench,  I  have  the  honour  to  address,  and  the 
County  Court,  or  Hundred  Court,  or  the  lowest  court  in  the  kingdom. 
Well,  then,  my  Lords,  suppose  that  to  an  action  of  trespass  and  false 
imprisonment  in  this  Court  it  were  pleaded,  by  way  of  justification, 
that  the  Plaintiff  being  summoned  to  attend  the  bar  of  the  House 
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of  Commons  did  not  attend,  and  therefore  he  was  committed ;  or  that 
having  attended  he  prevaricated,  and,'  therefore,  was  committed ; — 
upon  a  demurrer  to  such  a  plea,  would  it  he  open  to  this  Court  to  say 
that  the  House  of  Commons  has  no  right  to  summon  witnesses,  or 
has  no  right  to  commit  a  witness  for  prevarication  ?  Suppose  that 
a  Memher  is  committed  for  some  outrage  in  the  House — for  words 
spoken  in  his  place — I  may  even  put  a  case,  for  assaulting  the  Speaker 
in  the  chair — ^he  brings  an  action  of  trespass  and  false  imprison- 
ment— ^the  commitment  under  the  authority  of  the  House  is  pleaded 
in  bar  to  the  action — ^which  it  must  be,  if  the  action  is  defended, — 
would  it  be  competent  to  this  court  to  consider  whether  the  House 
has  the  Privilege  to  commit  a  Member  for  some  outrage  in  the  House 
— ^for  words  spoken  in  his  place — ^for  assaulting  the  Speaker  in  the 
chair  7  Indeed,  the  present  case,  from  the  manner  in  which  it  has 
been  argued,  does  assume  a  most  fearful  importance.  According  to 
the  principle  contended  for,  every  Privilege  of  both  Houses  of  Pariia- 
ment  may  be  questioned  before  the  lowest  tribunals  of  the  country, 
and  it  will  depend  upon  the  opinion  of  an  attorney's  clerk,  re- 
presentiDg  the  Sheriff,  or  the  steward  of  the  Lord  of  a  manor,  what 
shall  be  the  determination  on  the  nicest  and  most  important  ques- 
tions of  Privilege. 

Wherever  the  declaration  discloses  a  good  cause  of  action  over 
which  the  Court  has  jurisdiction,  there  must  be  a 

Plea  of  Privilege  "* 

In  bar  gives  no    plea  in  bar :  but  the  defence  pleaded  may  be  of  such 

such  righL  ^ 

a  nature  that  upon  demurrer  admitting  the  facts 
all^d,  there  must  instantly  be  judgment  for  the  defendant.  There 
cannot  be  a  plea  to  the  jurisdiction  of  the  Court  if  the  Court  has 
jurisdiction  over  the  grievance  complained  of.  But  the  plea  does 
not  admit  that  the  Court  has  jurisdiction  to  inquire  into  the  matter 
pleaded  in  bar  of  the  action. 

Though  it  be  necessary  to  plead  to  the  action,  and  no  plea  can 
be  pleaded  to  the  jurisdiction,  of  the  Court,  the  plea  may  be  a 
conclusive  bar  to  the  action,  the  Court  having  no  jurisdiction  to 
inquire  into  the  merits  of  the  justification  relied  upon.  A  proceed- 
ing may  be  stated  in  the  plea  which  dejure  is  a  bar  to  the  action. 
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— ^wbich  must  be  brought  before  the  Court  by  plea — ^but  into  the 
regularity  and  propriety  of  which  the  Court  cannot  inquire. 

^Hiere  an  action  like  the  present  ia  brought,  the  Court  is  guilty 
of  no  excess  of  jurisdiction  in  requiring  an  answer,  and  if  no  answer 
were  giTcn,  would  be  justified  in  pronouncing  judgment  for  the 
plaintifp.  The  commencement  of  the  action  may  be,  and  is,  a  bieach 
of  privilege  by  the  party  who  commences  it  for  the  purpose  of 
questioning  the  privileges  of  Parliament  before  an  inferior  tribunal ; 
but  excess  of  jurisdiction  on  the  part  of  your  Lordships  would  only 
begin  by  inquiring  whether  Parliament  has  the  privilege  which  it 
has  claimed  and  exercised,  and  adjudged  to  be  necessary  for  the  due 
performance  of  its  functions. 

My  Lordsy  when  we  plead  in  bar  that  this  act  was  done  by  the 

authority  and  command  of  the  House  of  Commons, 
bsr.  we  respectfully  address  your  Lordships,  informing 

you  that  it  is  authorized  by  the  House,  and  was 
done  in  the  exercise  of  privilege,  and  call  upon  you  to  give  judg- 
ment for  the  defendants,  without  inquiring  into  the  existence  of 
that  privilege. 

This  idea  is  perfectly  consistent  with  the  doctrine,  that  by  the 

law  of  England  the  two  Houses  have  the  sole  and 

Thii  Pin  comiit- 

eat  with  the  ex.    exdusivc  jurisdiction  to  determine  upon  the  existence 

dudTe     Juriidio-  _  «    ^    •  .   •«  t  i  i 

tknof  the  Hoow  and  cxtcut  of  thcuT  pnvilcges.  Just  as  a  plea  under 
of  conuncn.  ^  commitment  by  the  Court  of  Common  Pleas  or 
Exchequer  for  a  contempt,  would  be  consistent  with  the  doctrine 
that  these  Courts  have  the  sole  and  exclusive  jurisdiction  to  deter- 
mine what  shall  be  a  contempt.  This  plea  is  likewise  consistent 
^th  the  doctrine,  that  for  a  Court  of  Law  to  decide  upon  matters 
of  Privilege  contrary  to  the  law  of  Parliament  as  settled  by  the 
determination  of  the  two  Houses  of  Parliament  would  be  erroneous, 
and  a  breach  of  the  Privileges  of  Parliament. 

My  Learned  Friend,  my  Lords,  has  alluded  to  certain  resolutions 
of  the  House  of  Commons,  as  if  they  were  intended  to  be  in  the 
smallest  degree  in  derogation  of  the  powers  ana  authorities  of 
Courts  of  Justice,  or  were  at  all  inconsistent  with  the  respect  due 

L  2 
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to  Judges,  which  all  good  men  mast  cherish.  My  Lords,  these  re- 
Bolntions  are  levelled  at  the  plaintiff,  or  any  other  individual  who 
should  dare  to  bring  an  action  for  the  express  purpose  of  upsetting 
and  overruling  the  Privileges  of  the  two  Houses  of  Parliament, — 
but  without  the  slightest  intention  of  giving  offence  to  any  Coart 
or  any  Judge ;  for  the  House  of  Commons  have  believed,  and  do 
beheve,  and  I  hope  will  have  every  reason  to  continue  to  believe, 
that  all  Courts  and  Judges  in  this  country  will  confine  themselves 
to  their  just  jurisdiction,  and  that  they  will  respect  the  subordina- 
tion of  the  Courts  of  Justice  to  the  Houses  of  Parliament  which 
the  Constitution  has  established. 
Now,   my  Lords,  it  will  be  proper  that  I  should  draw  your 

attention  to  the  facts  that  are  allied  in  the  plea, 
the  plea.  *strtute  ^^^  which  the  demurrer  admits.  The  plea  first 
^&  6,  w.  4,  c     yg£^yg  ^Q  ^jjg  Statute  5  and  6  William  IV.,  chap. 

38,  sec.  7,  by  which  inspectors  of  prisons  are  to 
be  appointedy-^^'Who  are  to  make  annual  reports  on  the  state  of 
prisons,  and  transmit  them  to  the  Secretary  of  State, — copies 
of  which  are  to  be  laid  before  both  Houses  of  Parliament. 
*'  Every  such  person  so  appointed  shall,  on  or  before  the  first 
day  of  February  in  every  year,  make  a  separate  and  distinct 
report  in  writing,  of  the  state  of  every  gaol,  bridewell,  house  of 
correction,  penitentiary,  prison,  or  other  places  of  confinement 
visited  by  him,  and  shall  transmit  the  same  to  one  of  his  Majesty's 
principal  Secretaries  of  State,  and  a  copy  of  every  such  Report 
shall  be  laid  before  both  Houses  of  Parliament  within  fourteen  days 
after  such  first  day  of  February,  if  they  shall  be  then  assembled,  or 
if  Parliament  shall  not  be  then  assembled,  within  fourteen  days 
after  the  meeting  thereof,  after  such  first  day  of  February."  It 
was  considered  a  matter  of  the  greatest  importance  by  the  legis- 
ture  for  the  proper  regulation  of  gaols,  that  not  only  should 
inspectors  be  appointed,  but  that  they  should  make  reports  to  the 
Government,  and  for  the  sake  of  pubHcity  it  was  provided,  that  all 
those  reports  should  be  regularly  laid  before  both  Houses  of 
ParUament.      My  Lords,  the  plea  proceeds  to  allege,  that   Mr. 
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Crawford  and  Mr.  Russel  were  appointed  inspectors 
f^^SSr*    "^    of  gaols,  and  that  these  gentlemen  made  a  report  of 
the  state  of  Newgate  to  Lord  John  Russell,  being 
S^StetT^    then  the  Secretary  of  State  for  the  Home  Depart- 
ment.    The  plea  then  goes  on  to  show  the  authority 
by  which  this  Report  was  made  public.     It  states  on   the   30th 
of  August,  1835,  there  was  a  Resolution  and  Order 
R  JS*  ^^     of  the  House  of  Commons,  •'  that  the  Parliamentary 
U^to"'  ^HA     P*P^"   ^^^  Reports    printed  for   the  use  of  the 
(^     House,  should  be  rendered  accessible  to  the  public 


porti. 

by  purchase,  at  the  lowest  price  at  which  they  could 
be  furnished ;  and  that  a  sufficient  number  of  extra  copies  should 

be  printed  for  that  purpose."  It  then  sets  out, 
9  Feb..  183&  that,  on  the  9th  day  of  February,  1836,  it  was 
siSert'c^nmitim  ordered  by  the  House,  that,  for  effecting  this  object, 
•^  tojmnting  of    .c  ^  ^i^^  Committee  should  be  appointed  to  assist 

Mr.  Speaker  in  all  matters  which  related  to  the 
printing  executed  by  order  of  the  House.*'     It  then  alleges,  that  a 

Select  Committee  was  appointed ;  and  that,  on  the 
18  March,  183^     i8thof  March,  1336,  there  was  a  Resolution,  "that 


SS*^  IS I!^  the  Parhamentary  Papers  and  Reports,  printed  by  or- 
pomtzneot  of  ^er  of  the  House,  should  be  sold  to  the  public  at  cer- 
to   ooodiMt  the    tain  specified  rates ;  and  that  Messrs.  Hansard,  the 

■ale. 

printers  of  the  House,  be  appointed  to  conduct  the 
Report  of  ioqwe-  sale  thereof."  The  plea  then  states,  that  the  Report 
vomt.  o£  the  Inspectors  of  Prisons  was  laid  before  the 

House  by  Lord  John  Russell,  according  to  the  Act ; 
oidend  to  be  that  there  was  an  order  by  the  House,  that  the  Re- 
''  port  should  be  printed ;  and  that  it  was  printed  by 

the  Defendants,  the  printers  employed  for  the  purpose  by  the  House 

of  Commons.  The  plea  then  sets  out  the  order  of  the 
5  July.  1836,  Re-  House  of  Couunous,  of  the  5th  of  July,  1 836,  to  lay 
S^  iivpectoT^  before  the  House  a  copy  of  the  Report  of  the  Court 
b^TJuT'^^brfOTe  of  Aldermen,  upon  the  Report  of  the  Inspectors,  and 
HouK^  and  to  be    ^^at  such  Report  of  the  Court  of  Aldermen  was  laid 


Digitized  by 


Google 


160  PARLIAMENTARY  rRIVILEGEl. 

before  the  House,  and  was  ordered  to  be  printed.  It 
KepTy  of  inspM-  then  alleges  that  another  Report  of  the  Inspectors,  by 
laid  before  House,    '^'^y  of  reply,  was  sent  to  Lord  John  Russell;  and 

that  a  copy  of  this  reply  was  ordered  by  the  House 
Reply  port  of  pro-    of  Commons,  to  be  laid   before  the  House,   and 

eeodingt    of   Um 

House.  was  laid  before  the  House,  in  pursuance  of  that 

order ;  and  that  this  reply  became  and  was  part  of 
the  proceedings  of  the  said  Commons  House  of  Parliament.     It 
then  goes  on  to  allege,  that  it  was  ordered  by  the 
prkited.    ^  House,  "  that  the  said  reply  of  the  Inspectors  should 

be  printed.  Whereupon  the  Defendants  so  being  such 
printers  as  aforesaid,  and  employed  for  that  purpose,  did,  by  the 
authority  of  the  said  Commons  House  of  Parliament,  and  in  pur- 
suance of  the  said  orders  and  resolutions  of  the  said 
ulh^t^^ii^]^    Commons  House  of  Parliament,  print  the  said  reply 
mts."*  ^^*°**    of  the  said  Inspectors  of  Prisons,  as  directed  and 
required  by  the  Orders  and  Resolutions  of  the  said 
House,  and  did  publish  the  same  by  the  authority  of  the  said  Com- 
mons House  of  Parliament,  and  as  directed  and  authorised  by  the 
said  Orders  and  Resolutions."     It  then  natives  the  publication  on 
any  other  occasion,  or  in  any  other  way,  and  concludes  by  setting 
out  the  Resolution   of  the   House    of   Commons, 
Reniution      of    « whereby  it  was  resolved,  declared  and  adjudsed, 

HouM    of  Cora-  "^  ^    ^     ' 

monsaaertingthe    that  the  power  of  publishin|r  such  of  its  Reports, 

privilege  to  print 

and  pubiidi  their  Yotcs,  and  proceedings,  as  it  shall  deem  necessary  or 
'*°****^*"**"  conducive  to  the  public  interests,  is  an  essential 

incident  to  the  constitutional  functions  of  Parliament,  more  espe- 
cially to  the  Commons  House  of  ParHament,  as  the  representative 
portion  of  it." 

To  this  plea,  my  Lords,  there  is  a  special  demurrer— not  for  any 
informality;  for  my  learned  friend,  neither  by  his 
Demurrer.  dcmurrer,  nor  in  his  address  has  pointed  out  any 

informality  in  the  plea.  The  Demurrer  admits,  that  the  document 
had  become  part  of  the  proceedings  of  the  House  of  Commons,  and 
was  published  by   the   authority  of  the   House.     The  causes  of 
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demurrer  set  forth  conBist  of  certain  truiBms,  which  of  course  I  shall 
not  dispute.  "  That  the  known  and  estabhshed  laws  of  the  land 
cannot  be  superseded,  suspended  nor  altered,  by  any  Resolution  or 
Order  of  the  House  of  Commons." — ^Agreed. — "  And  that  the 
House  of  Commons  in  Parliament  assembled  cannot  by  any  Reso- 
lution or  Order  of  themselves  create  any  new  Privilege  to  themselves 
inconsistent  with  the  known  laws  of  the  land." — ^Again  I  say 
agreed. — ^*  And  that  if  such  power  be  assumed  by  them,  there  can 
be  n&  i^easonable  security  for  the  life,  hberty,  property,  or  character 
of  the  Subjects  of  this  realm." — Once  more,  agreed. 

My  Lords,  I  claim  no  power  in  the  House  of  Commons  to  super- 
sede, suspend,  or  alter,  the  law  of  the  land ;  I  claim  no 
mom  do  n»t  powcr  in  the  House  of  Commons  to  create  any  new 
^JJT^'**  Privilege  to  themselves;  although  I  do  claim  for 
them  the  power  to  declare  what  is  the  law  of  the 
land  respecting  Privilege,— which  is  part  of  the  lex  terrce.  The  House 
of  Commons  and  the  House  of  Lords  are  the  proper  tribunals  to 
which  the  administration  of  that  peculiar  branch  of  the  law  is  en- 
trusted by  the  constitution ;  but  in  declaring  what  is  Privilege,  they 
have  no  right  to  alter  the  law  of  the  land,  any  more  than  your 
Lordships,  when  a  question  of  common  law  comes  before  you,  being 
the  tribunal  which  is  the  pure  depository  of  the  common  law,  and 
which  is  truly  and  impartially  to  administer  it,  have  to  alter  the 
common  law  without  being  guilty  of  a  great  offence.  My  Lords,  I 
do  not  say  that  the  House  of  Commons  can  create  any  new 
Privilege  of  their  own  authority  :  that  would  be  altering  the  kw 
of  the  land.  It  is  a  power  I  disclaim.  But  to  them  is  the  power 
entrusted  of  saying  what  is  the  law  of  Parliament ; — as  it  is 
entrusted  to  your  Lordships  to  say  what  is  the  common  law, — 
and  an  assumption  of  a  greater  power  by  either  House  of  Parlia- 
ment, or  by  the  Court%  of  Law,  would  undoubtedly  be  dangerous 
to  life,  liberty,  property,  and  character. 

Now,  my  Lords,  there  being  no  informality  pointed  out  in  the 
plea,  and  that  plea  clearly  showing  that  the  act  complained  of  was 
done  by  the  authority  and  command  of  the  House  of  Commons  in 
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Point!  of   argu* 
ment.      1.   That 
the  quflRtian   of 
Privilege  arifles 
dhreetly,    and 
therefore     the 
Court  hai  BO  Jn- 
risdiction. 


the  exercise  of  Privilege  claimed  by  thein>  I  have  to  submit  to  yoar 
Lordships  that  it  is  quite  clear  that  upon  this  record  the  Defendants 
are  entitled  to  judgment. 

My  Lords,  I  venture  to  lay  down  this  as  my  first  proposition,  that 
the  alleged  grievance  for  which  the  action  is  brought, 
arising  from  an  act  of  the  House  of  Commons  in  the 
exercise  of  Privilege  claimed  by  them,— the  question 
of  Privilege  is  raised  directly ^  and  this  Court  has  no 
jurisdiction  to  inquire  into  the  existence  of  the  Privi- 
lege, and  is  bound  to  give  judgment  for  the  De- 
fendants. 
Next,  my  Lords,  if  the  question  of  Privilege  were  supposed  to 
J   That  even  if     *"*®  ^^  *^  ^^®  incidentally y  instead  of  directly ^  still 
it  aruw  hteidetO'    \  coutcud  UDou  this  record  the  Court  cannot  inouire 

aUy,    itill    the  .  .  ^ 

Court  could  not    mto  the  existence  of  the  Privilege,  and  is  bound  to 
ex?rtJ^"l)f  Pri!    give  judgment  for  the  Defendants. 

vilege; 

Then,  my  Lords,  under  a  solemn  protest  that  this  question  is  not 

within  your  jurisdiction,  I  shall  contend,  if  it  were 

a^  to  thrjuriMiie-     ^P^^^  ^  ^his  Court  to  inquire  into  the  existence  of  the 

tST'S^*  ^Zvl    Privilege— the  PrivUege  does  exist,  and  the  Court  is 

lege  in  quotioa      bouud  to  givc  judgment  for  the  Defendants. 

does  exist.  ^        •»      *j 


Two  first  propo- 
sitions considered 
on  general  princi* 
plo. 


My  Lords,  I  think  the  most  convenient  course  for  me  to  adopt 
will  be,  in  the  first  instance,  without  any  particular 
reference  to  the  authorities,  to  consider  these  two  first 
propositions,  upon  general  principles  ; — ^the  authori- 
ties I  will  by-and-by  bring  minutely  to  your  Lord- 
ships' attention. 

Now,  my  Lords,  there  can  be  no  doubt,  and  indeed  I  think  Mr. 
Curwood  admits  it,  that  what  is  complained  of  here 
must  be  taken  to  have  been  done  by  the  authority  of 
the  House  of  Commons,  and  that  if  the  order  of  the 
House  of  Commons  amounts  to  a  justification,  the 
action  is  barred.     The  record  shows  a  general  order 


The  pubUoation 
is  admitted  to  be 
by  order  of  the 
House   of    Com- 
mons. 
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for  prmting  and  publishing  for  general  circulation,  which  would 
include  the  Report  and  the  Reply  of  the  Inspectors  ;  and  it  makes 
no  difference  whether  there  be  a  general  order  com^ 
wbether  act  done  prehendudg  the  particular  publication,  or  a  particular 
^^^^JlJ^  order  confined  to  that  publication.  There  are  various 
general  orders  which  the  House  gives^  and  which 
are  acted  upon — ^there  are  the  Sessional  Orders,  that  all  be  taken 
into  custody  who  are  found  in  the  avenues  of  the  House  ob- 
tmcting  the  access  of  Members.  If  any  person  were  taken  into 
custody  by  the  Seijeant-at-Arms  under  the  authority  of  such  a  ge- 
neral order,  the  act  would  be  done  by  the  House  of  Commons,  just 
as  much  as  if  there  had  been  a  vote  that  this  individual  by  name 
should  be  committed  to  Newgate. 

Then,  my  Lords,  this  is  done  by  the  House  of  Commons  in  the 
exercise  of  Privilege. 

The  word.  Privilege,  is  applied  to  two  matters  which  are  very  dis- 
tinct from  each  other.     There  is,  first.  Privilege  by 
]!^.^ii^to    which  Members  are  exempt  from  arrest,  and  enjoy 
two  distinet  iMt-    ^^^rtjjjn  other  personal  immunities,  formerly  extending 
1.  Individual  Prir    ^  thejj.  servants,  till  abrogated  by  Act  of  Parliament 
— ^not  tacitly  abandoned,  as  is  ignorantly  supposed  by 

some. 

There  is  another  branch  of  Privily  which  may  more  properly  be 

called  the  power  belonging  to  each  House  of  Parlia- 
s.  Collective  Prr  meut  as  a  body, — as  the  power  to  summon  witnesses, 
of  the  HouM.         the  power  to  require  the  production  of  papers  and 

records,  the  power  to  commit,  the  power  to  print  for 
the  use  of  the  Members  (which  is  not  disputed),  and  the  power  to 
print  any  part  of  their  proceedings  for  public  information, — ^which  I 
shall  clearly  establish.     Now,  my  Lords,  all  these  are  considered 

within  the  general  word.  Privilege,  It  is  in  the 
dSmcd^uf^to  latter  sense  that  the  power  in  question  is  to  be  consi- 
case  b  of  the  lat.    Jercd  Privilege, — ^being  a  power  belonging  to  the 

tef  kind* 

House  of  Commons  as  a  body.  It  is  no  personal  im- 
munity ;  it  is  not  the  source  of  any  benefit  or  advantage  to  any  in- 
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dividual  Member ;  but  it  is  a  power  which  ib  claimed  by  them  for 
the  public  benefit.  Still  it  ranges  itself  within  the  law  of  Privilege 
just  as  much  as  any  personal  exemption,  being  necessarily  vested  in 
the  House  for  the  effective  discliarge  of  its  duties. 

Lord  C.  J.  Denman. — If  I  am  not  nustaken,  the  word  Primlege 
does  not  occur  in  this  record  at  all. 

Mr.  Attorney  General, — No,  my  Lord,  Privilege  is  not  mentioaed 
eo  nomine.  The  plea  sets  out  facts  amounting  to  a  legal  defence. 
It  was  unnecessary  to  allege  specifically  that  this  was  a  Privilege  ; 
it  is  shown  to  be  a  power  exercised  by  the  House, — -just  as  in  Burdett 
V,  Abbot,  where  I  beUeve  the  justification  did  not  rely  on  the  Privi- 
lege of  Parliament  by  that  name.  When  an  act  is  justified  under 
the  authority  of  either  House  of  Parliament,  the  word,  Privilege,  is 
not  used.  When  it  is  shown  to  be  the  act  of  either  House,  the  Courts 
of  Law  are  satisfied.  If  there  is  a  commitment — as  in  Lord  Shaftes- 
bury's case,  and  the  case  of  the  Queen  v.  Patey,  and  in  Flower's 
case,  and  Sir  John  Hobhouse's  case — the  return  to  the  Habeas 
Corpus  does  not  make  use  of  the  word  Privilege, — ^the  return  is  only 
that  it  is  the  act  of  either  House  exercising  a  power  which  the  House 
claims  as  belonging  to  it,  and  this  being  shown,  immediately  the 
party  is  remanded.  And,  my  Lords,  this  power  of  publishing  for 
the  use  of  the  Members,  and  publishing  for  the  information  of  the 
constituent  body,  is  just  as  much  Privilege,  if  it  does  exist,  as  the 
power  of  summoning  witnesses,  the  power  of  committing  for  preva- 
rication, or  any  the  most  uncontested  power  belonging  to  either 
House  of  Parliament. 

My  Lords,  this  record  is  in  the  same  state  in  point  of  law,  and  is 
to  have  the  same  effect  as  if  there  had  been  a  formal 
Mbct  of  thoRe.  ^^^  ^^^  ^^^  publication  of  the  reply  of  the  Inspec- 
tors, with  a  preamble  stating,  '*  Whereas  it  is  the  dear 
and  ancient  and  undoubted  Privilege  of  the  Commons'  House  of  Par- 
liament to  make  pubUc  for  the  information  of  the  constituent  body 
whatever  is  thought  necessary  for  the  proper  exercise  of  the  l^sla- 
tive  and  inquisitorial  functions  of  the  House,  and  whereas  it  will  be 
for  the  geaeral  benefit,  and  it  is  essential  to  the  proper  exercise  of 
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the  l^ifllatiye  and  inquisitorial  functions  of  the  House  that  the  reply 
of  the  Inspectors  of  piisons  should  be  printed  and  published,  it  is 
ordered  that  the  same  be  printed  and  pubhshed  in  the  exercise  of  the 
ancient,  just  and  undoubted  power  and  Privilege  of  the  House." 
My  Lords,  it  must  be  taken  that  this  act  of  which  the  Fbiintiff  com- 
plains,  is  the  act  of  the  House  of  Commons  in  the  exercise  of  Pri- 
vily. 

Then,  my  Lords,  it  is  an  act  done  by  them  within  their  general 

jurisdiction.     It  is  not  necessary  for  me  to  labour 

aet  of  the  Houw    ^^  poiut,  bccause  I  apprehend  that  whatever  act  is 


jTJrbScttoT"*^  ^^  ^y  ^^^^'^  ^^^^  ^^  Parliament,  when  it  comes  to 
be  considered  in  a  Court  of  Law,  must  be  supposed 
to  be  within  the  jurisdiction  of  the  House,  and  every  intendment  is 
to  be  made  in  favour  of  it.  But,  my  Lords,  this  act,  in  ordering  the 
publication  of  this  Report,  was  undoubtedly  within  the  general  juris- 
diction of  the  House  of  Commons.  It  is  admitted,  that  the  House 
may  lawfully  and  constitutionally  print  and  publish  their  proceed- 
ings, so  that  they  are  not  criminatory.  This  is  alleged  to  have  been 
printed  and  published  by  order  of  the  House  of  Commons  as  part  of 
their  proceedings ;  the  demurrer  allows  that  it  is  part  of  their  pro- 
ceedings. Then,  my  Lords,  it  is  not  denied  that  either  House  of 
Parliament  may  print  and  publish  whatever  they  please,  even  if  it  be 
criminatory,  for  the  use  of  their  Members, — ^though  not  for  general 
circulation.  I  think  I  shall  by-and-by  shew  satisfactorily  that  this 
distinction  cannot  be  supported.  But  at  present  it  is  enough  to 
shew  ex  concessis  that  the  House  of  Commons  has  a  general  power 
to  print  and  publish  its  proceedings.  Now,  supposing  the  power  to 
be  subject  to  certain  qualifications,  can  a  Court  of 
ofdtiier  House  ^^  inquire  whether  it  has  been  duly  exercised  7  Is 
^thte^^mi ju.  ^^^'^  ^^^  *  ^^^"^  difference  between  a  case  like  this 
rtedictiao.  oranot  and  the  cssc  uot  vcry  decentiy  put,  of  the  House  of 
in  A  Court  of  Commons,  which  possesses  no  jurisdiction  to  admi- 
nister the  criminal  law  of  the  country,  making  an  order 
for  the  Serjeant-at-Arms  to  hang  a  man  in  the  lobby  for  larceny  ? 
My  Lords,  this  publication  is  a  proceeding  of  the  House  of  Corn- 
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^       ^,.    ,       mons,  and  admitted  to  be  so, — juBt  as  much  as  any 

Thto  puUiCBtion  _  *  ^ 

it  a  proceeding  of    examination  at  the  bar  of  the  House,  or  any  report  of 

the  Hoiue. 

a  select  committee.  There  might  have  been  a  oom- 
mittee  appointed  to  inquire  into  the  state  of  prisons,  and  the  re- 
port of  that  committee  to  the  House  would  have  contained  the  ex- 
amination of  these  Inspectors, — ^which,  when  adopted  by  the  House^ 
would  have  been  beyond  all  question  part  of  their  proceedings.  So, 
my  Lords,  these  Inspectors  might  have  been  examined  at  the  bar, — 
their  examination  might  have  been  taken  down  and  entered  on  the 
Journals,  and  pubHshed  in  the  Votes.  Where  is  the  distinction  be- 
tween their  examination  and  their  report  or  reply — called  for  and 
ordered  to  be  printed  by  the  House  ?  The  report  and  reply  must 
be  supposed  to  have  been  read  to  the  House,  and  may  haye  been  the 
subject  of  debate.  These  are  proceedings  of  the  House  therefore  as 
much  as  a  bill  read  a  first  time  and  ordered  to  be  printed, — or  any  of 
its  resolutions  or  votes  whether  legislatiYe  or  inquisitorial.  Nor  can 
any  distinction  for  this  purpose  be  taken  between  the  report  and 
the  reply  containing  the  alleged  libel.  The  one  was  laid  before  the 
House  under  the  special  provisions  of  an  Act  of  Parliament ;  the 
other  by  a  vote  of  the  House  of  Commons  was  laid  before  the 
House  and  ordered  to  be  printed ;  it  is  alleged  by  the  plea  to  be 
part  of  the  proceedings  of  the  House,  and  published  by  order 
of  the  House  as  part  of  its  proceedings, — which  the  demurrer 
admits. 

The  question  then  arises,  whether  an  action  can  be  maintained 
ouertjon  against  the  defendants,  as  printers  of  the  House,  for 

this  act  by  the  authority  of  the  House  in  publishing 
part  of  the  proceedings  of  the  House  7 

My  Learned  Friend  must  contend,  that  the  Speaker  who  signed 
.,  ..  .  ^  ^^  ^^^^  ^or  publication  would  be  hable, — that  all 

No  dtstinctioa  as  '^ 

to  liabUity  be-  the  members  of  the  committee  who  superintended 
and  the  inferior  the  publication  would  be  liable, — that  all  the  Mem- 
iiml^  ^^  ^^  ^^^  House  of  Commons  who  concurred  in 

the  resolution  would  be  Mable.     This  in  reality  is  an 
action  for  something  done  in  Parliament.     Therefore  all  these  per- 
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aons  are  exempt ; — but  so  are  those  acting  under  their  authority. 
In  Sir  Francis  Burdett's  case  no  distinction  was  or  could  be  made 
between  the  liabiUty  of  the  Speaker^  and  the  Serjeant-at-arms.  The 
same  pleas  were  pleaded  in  the  actions  brought  against  them  re- 
spectively, and  the  same  hne  of  argument  was  adopted.  No  one 
thought  of  suggesting,  that  if  Mr.  Cohnan  had  been  guilty  of  no 
excess  in  executing  the  warrant,  the  action  might  have  been  main- 
tained against  him  on  the  ground  that  the  warrant  was  Toid,  while 
Privilege  protected  Mr.  Abbot  who  had  signed  it.  You  are  to 
trace  the  act  to  its  source.  Respondeat  superior.  The  agent  who 
executes  a  void  authority  is  answerable,  but  if  the  authority  be 
void,  the  party  who  granted  it  cannot  be  exempt.  The  liabiUty  of 
the  principal,  therefore,  may  be  a  test  as  to  the  liability  of  the 
agent.  Irrespective  of  Privilege,  there  can  be  no  doubt  that  the 
Speaker  and  the  Members  of  the  House  who  concurred  in  the  pub- 
lication are  liable ;  for  the  act  was  by  their  authority.  My  Friend 
may  say  they  are  not  liable,  because  it  is  an  act  done  in  Parliament. 
Then  it  is  substantially  for  an  act  done  in  Parliament  that  the 
plainti£f  sues ; — and  the  action  cannot  be  maintained.  This  bears 
no  resemblance  to  the  case  of  an  action  against  an  officer  for  exe- 
cuting void  process  from  a  Court  of  Record,  where  he  may  be 
liable,  thou^  the  Judges  are  not ;  but  is  more  like  the  case  of  an 
illegal  warrant  signed  by  magistrates,  where  the  magistrates  are 
liable,  although  the  officer  may  be  exempt. 

But,  my  Lords,  I  respecti^y  submit  that  your  Lordships  have 
no  right  to  inquire  whether  the  Hohse  of  Commons  had  the  power 
TwomoDorff  ***  order  the  publication  complained  of,  because  Ist, 
1.  Thif  ia  a  quo-    this  is  a  questiou  of  Privilege,  and  2ndly,  the  ques- 

tiooofPrivikge.  .  .  ,.  ,  ,  \ 

s.  The  quatioa  tiou  anscB  direct ly  on  the  record. 
iTTiiitisaques-  (0  That  it  is  a  question  of  Privilege  vrill  hardly 
tioo  of  Pririi^.  Y^  disputed.  Wherever  the  question  is— whether 
either  House  of  Parliament  has  a  power  which  it  claims  to  exercise 
as  a  House  of  Parliament,  this  is  a  question  of  Privilege, — ^Privilege, 
as  I  have  ventured  to  argue,  not  being  confined  to  the  personal  im- 
munity of  the  Members,  but  extending  to  all  powers  which  belong 
to  either  House  of  Parliament  as  an  aggregate  body. 
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(2)  My  next  poBition  is,  that  the  question  of  Privilege  arises  directly 
upon  the  record,— so  that  no  court  of  justice  has  ju- 
*  •  ^*Sr  **^****°°  risdiction  over  it,— although  if  questions  of  Privilege 
arise  incidentally,  no  act  of  either  House  of  Pariia- 
ment  heing  in  controversy,  and  neither  House  being  in  any  way 
party  to  the  proceedings, — Courts  of  Justice  ex  necettitate  rei  may 
be  driven  to  consider  them— in  the  same  manner  as  they  may  con- 
sider questions  of  foreign  kw  arising  incidentally. 

My  learned  friend  relied  upon  the  cases  of  Donne  v,  Walah, 
Benyon  t;.  Evelyn,  and  Bemardiston  v.  Soame,  to 
ptaStiff*^  ^  establish  your  jurisdiction.  The  last  was  no  ques- 
tion of  Privilege  whatever.  It  was  there  held  in  the 
court  below,  that  an  action  could  be  maintained  at  common  law 
for  a  double  return  against  the  returning  oflScer— but  the  judgment 
was  reversed  on  a  writ  of  error.  In  the  two  other  cases  cited,  a 
question  of  Privilege  did  arise,  but  it  arose  incidentally  only — ^no 
act  of  the  House  of  Commons  being  in  controversy,  and  the 
House  of  Commons  being  in  no  way  a  party  to  the  proceeding. 

My  friend  has  not  cited  and  cannot  cite,  any  case  in  which 
Courts  of  Law  have  taken  cognizance  of  a  question  of  Privil^e 
arising  directly ,  except  the  King  v.  ^Hlliams.  There,  indeed^  the 
question  of  Privilege  arising  directly,  as  it  does  here,  Chief  Justice 
Herbert  with  the  profligate  Judges  who  assisted  him,  did  take  cog- 
nizance of  the  question  of  Privilege,  and  did  overrule  the  privilege 
clfomed.  But  my  friend  is  ashamed  of  this  decision,  and  eagerly 
renounces  its  authority— observing  that  it  can  only  be  accounted 
for  horn  the  badness  of  the  times  when  all  r^ard  to  decency  was 
forgotten  in  Westminster  Hall. 

But  my  Lords,  I  shall  adduce  various  instances  to  shew  affirma- 
tively that  wherever  the  question  of  Privily  has 
courtiofLawno    ariscu  directly.  Courts  of  Law  have  expressly  de- 

jurisdictioD  OD  ^'  ....  .        . 

thequationof  darcd  they  had  no  jurisdiction, — considering  that 
it  ariBcs  diiectiy.  the  attempt  was  to  appeal  ^m  the  adjudication  of 
a  superior  to  an  inferior  Court,  and  to  induce  the 
Judges  unnecessarily  to  inquire  into  the  law  of  Parliament,  of 
which  the  constitution  supposes  them  to  be  ignorant. 
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The  most  common  example  is,  where  upon  a  commitment  by  either 
House  of  Parliament  a  habeas  corpus  is  sued  out.  The  return 
shewing  the  nature  of  the  commitment,  what  have  the  Courts 
uniformly  said,  **  Be  the  commitment  right  or  wrong  we  have  no 
jurisdiction.  Here  you  can  have  no  redress.  Into  this  proceeding 
of  a  House  of  Parliament  we  cannot  inquire."  They  have  said  that 
to  avoid  the  danger  of  a  conflict  between  the  Houses  of  Parliament 
and  the  Courts  of  Law,  the  propriety  of  such  a  commitment  cannot 
be  examined,  and  that,  as  the  question  of  the  power  of  the  House 
to  commit,  arose  directly  on  an  application  to  discharge  a  person 
committed  by  the  House,  they  were  bound  instantly  to  remand. 
It  is  allowed  on  all  hands  that  on  a  return  to  a  habeas  corpus,  the 
question  of  Privilege  arises  directly,  and  the  court  has  no  jurisdic- 
tion. 

So  it  arises  directly  where  an  action  of  trespass  and  false  impri- 
sonment is  brought  for  a  commitment  by  the  House,  and  a  justifica- 
tion is  pleaded.  Here  the  court  has  as  little  power  to  inquire  into 
the  merits  of  the  commitment.  Admitting  that  there  is  no  power  to 
diMharge  on  habeas  corpus,  how  can  there  be  any  power  to  hold  that 
an  action  can  be  maintained  for  the  imprisonment,  whether  you  sup- 
pose the  action  to  be  brought  during  or  after  the  imprisonment,  or 
after  or  without  an  apphcation  to  discharge  on  habeas  corpus? 
The  question  would  still  be  the  same  as  on  the  return  to  the 
habeas  corpus,  and  would  be  treated  in  the  same  manner. 

You  cannot  say,  that  the  question  arises  directly,  only  where  the 
first  complaint  by  the  party  alleging  a  grievance  discloses  the  cir- 
cumstances under  which  the  act  complained  of  was  done,  and  shews 
that  the  alleged  grievance  was  an  act  of  either  House.  According 
to  such  a  narrow  and  defective  rule,  the  question  would  not  arise 
directly  on  a  habeas  corpus,  for  the  writ  merely  alleges  an  illegal 
imprisonment,  and  the  authority  does  not  appear  till  the  return. 
The  writ  is  analogous  to  the  declaration — the  return  to  the  plea. 
Although  the  declaration  does  not  use  the  word  Privilege,  nor  show 
that  any  question  of  Privilege  is  hkely  to  arise,  but  merely  alleges 
that  the  defendant  with  force  and  arms  assaulted  and  imprisoned 


Digitized  by 


Google 


160  PARLIAMENTARY  REFORM. 

the  plfdntiff,  if  the  plea  justifies  under  the  conunitment  by  a  House 
of  Farhament, — upon  a  demurrer  to  the  plea,  the  question  surdy 
arises  directly  whether  the  House  has  the  power  to  commit. 

My  Lords,  the  question  of  Priyilege  arises  directly  where  there  la 
an  act  of  either  House  done  in  the  exercise  of  Privilege,  which  is 
sought  to  be  overruled.  Where  you  have  either  House  substantially 
before  you  as  a  party, — ^where  the  act  complained  of  is  justified  by 
the  authority  of  the  House, — ^the  question  whether  the  House  has 
the  power  or  Privilege  which  it  has  exercised,  must  be  considered 
as  arising  directly. 

Then  does  not  the  question  of  Privilege  arise  directly  in  this 
case  aa  much  as  in  an  action  of  trespass  with  a  justification  under 
the  authority  of  the  House  ?  This  is  not  an  action  of  trespass  for 
an  injury  to  the  person  of  the  plainti£f ;  but  it  is  an  action  on  the 
case  for  a  supposed  injury  to  his  reputation,  and  the  justification  is 
under  the  authority  of  the  House  of  Commons.  The  plea  ayers 
that  the  House  of  Commons  committed  the  supposed  grievance. 
How  can  the  question  as  to  any  of  the  powers  or  privileges  of  the 
House  of  Commons  arise  more  directly  ? 

Suppose  that  instead  of  trespass  and  false  imprisonment  Sir  F. 
Burdett  had  brought  an  action  on  the  case  (which  he  might  as  well 
have  done),  considering  the  warrant  a  hbel,  and  declaring  that  Mr. 
Abbot,  intending  to  defame  him,  had  published  a  mahdous  libel* 
accusing  him  of  having  insulted  the  House  of  Commons.  That 
would  have  been  as  good  a  cause  of  action  as  is  disclosed  by  the 
present  declaration,  and  a  plea  of  justification  would  have  been  ae- 
cessary  under  the  vote  of  the  House  of  Commons  ordering  Sir  F. 
Burdett  to  be  sent  to  the  Tower  under  a  warrant  from  the  Speaker. 
The  alleged  hbel  was  the  warrant  by  which  the  vote  of  the  House 
was  to  be  carried  into  efiect,  and  the  power  or  Priril^e  of  the 
House  of  Commons  to  commit  one  of  its  Members  for  a  contempt, 
would  have  arisen  as  directly  in  an  action  on  the  case  as  it  did  arise 
in  the  action  of  trespass  and  false  imprisonment  actually  brought. 

Suppose  an  action  of  escape  against  the  Sheriff,  with  the  declara- 
tion in  the  usual  form,  and  a  plea  that  the  party  alleged  to  have 
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escaped,  was,  wbile  in  prison,  elected  a  Member  of  the  HouBe  of 
Commons,  and  was  discharged  by  the  Speaker's  warrant  issued  ac- 
cording to  a  resolution  of  the  House ;— demurrer  and  joinder  in  de- 
murrer. The  Court  would  be  called  upon  to  determine  that  the 
House  of  Commons  has  a  right  to  discharge  from  prison  a  person 
confined  for  debt  who  is  elected  a  Member  of  the  House.  Although 
the  declaration  disclosed  no  question  of  Privilege,  the  question  of  Pri- 
Tilege  would  arise  directly,  as  much  as  if  the  plaintifF  had  alleged  in 
his  declaration  that  the  Sheriff  unlawfully  discharged  the  debtor 
when  elected  a  Member  of  the  House  of  Commons  under  a  warrant 
from  the  Speaker,  issued  according  to  a  resolution  of  the  House,— 
with  a  demurrer  to  the  declaration  instead  of  a  plea. 

Ton  therefore  can  never  lay  down  the  rule,  that  if  the  declaration 

merely  discloses  a  common-law  right  of  action  which 
TMt  «  to  wh«.  requires  a  plea  in  bar, — and  a  defence  founded  on  Pri- 
privfteges    ariict    yilegc  is  pleaded,  the  question  of  Privilege  is  to  be 

taken  as  arising  incidentally.     If  in  the  course  of 


pleading  before  issue  joined,  it  appears  on  the  record 
that  the  action  is  brought  to  have  an  adjudication  that  an  act  of 
either  House  done  in  the  exercise  of  Privilege  was  illegal,  the  ques^ 
tion  of  Privilege  arises  directly,  and  the  Court  has  no  jurisdiction 
over  it.  It  is  res  judicata,  and  no  appeal  hes  to  an  inferior  court. 
My  frigid  talks  of  a  wrong  without  a  remedy ;  but  he  fedls  into  the 
fillacy  of  supposing  that  the  judgment  of  either  House  of  Parlia- 
ment in  matter  of  Privilege  can'  be  considered  as  wrongfol  in  a 
Court  of  Law. 

"Where  a  question  of  Privilege  arises  incidentally  in  a  Court  of 

Law,  and  there  has  been  no  adjudication  upon  it  by 
Jj^***";!^  the  proper  tribunal,  it  may  be  necessary  for  the  Judges 
qootioa  of  privi-  to  cousidcr  and  decide  the  question, — ^resortinff  to  the 
dcncaiif.  best  means  of  mformation  they  can  command.     An 

action  is  brought  for  goods  sold*and  dehvered,^ — ^plea 
that  Defendant  is  a  Member  of  Parliament,  and  that  a  Member  of 
Parliament  is  not  liable  to  be  sued  for  goods  sold  and  dehvered-w 
inde  petit  judicium.    On  demurrer  to  the  plea  the  question  would 


Digitized  by 


Google 


162  PARLIAMENTARY   PRIVILEGE. 

arise  incidentally ;  and,  to  prevent  a  failure  of  justice,  it  must  be  de- 
termined by  the  Court.  When  there  is  no  act  of  the  House  of  Ck>m- 
mons  complained  of,  when  there  is  no  adjudication  of  the  House 
brought  before  the  Court,  and  there  is  simply  an  allegation  by  a 
party  sued  for  a  debt  that  he  is  not  liable  to  be  sued — ^under  such 
circumstances  necessity  requires  that  the  question  should  be  inquired 
into  by  the  Court,  and  there  is  no  other  mode  in  which  it  possibly 
can  be  determined. 

So  it  may  happen  as  in  Benyon  v.  Evelyn,  that  to  deprive  the 
Defendant  of  a  just  defence  on  the  statute  of  limita- 
lyn.  ^  ^^  tions,  the  rephcation  may  allege,  that  having  been  a 
Member  of  the  House  of  Commons  he  could  not  be 
sued  when  the  cause  of  action  accrued,  and  that  he  is  still  liable. 
There  an  attempt  is  made  incidentally  to  thrust  Privilege  upon  a  man 
to  his  disadvantage,  and  he  has  a  right  to  call  upon  the  Court  to  de- 
cide that  there  is  no  such  privilege. 

Absurd  consequences  would  follow,  if  in  suits  respecting  the 
civil  rights  of  two  individuals  on  a  mere  allegation  of  the  ezifit- 
ence  of  privilege,  without  any  adjudication  of  either  House  upon 
the  subject  being  brought  before  the  Judges,  it  were  said  they  were 
bound  to  decide  for  it  without  inquiry.  Necessity  therefore  may  re- 
quire that  where  a  question  of  Privilege  arises  incidentally,  the 
Courts  should  consider  it :  but  necessity  which  gives,  also  limits  and 
defines,  the  jurisdiction.  In  those  cases  only,  where  to  prevent  a 
failure  of  justice,  the  existence  of  the  Privilege  must  be  inquired 
into,  is  there  any  power  to  inquire  into  it.  Where  an  act  of  dther 
House  in  the  exercise  of  Privilege  is  complained  of,  there  is  no  such 
necessity.  There  it  appears  that  the  Privilege  has  been  claimed 
and  exercised  and  adjudged  upon  by  the  body  to  whom  by  the  con- 
stitution the  decision  of  the  question  is  referred.  If  the  House  is 
supposed  to  have  been  mistaken,  the  remedy  is  to  ask  the  House  to 
reconsider  its  decision  and  to  grant  a  recompense  for  any  wrong 
which  it  may  have  committed.  It  may  review  and  reverse  its  own 
dedsions,  although  they  are  binding  on  Courts  of  Law. 

But,  my  Lords,  in  the  present  case,  were  the  distinction  between 
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direct  and  incidental  diflregarded,  I  should  equally 

Even  if  qunUon 

arinttacidcntaiiy  be  entitled  to  Call  upon  you  to  give  judgment  for 
Defendant  enti^  the  Defendants  without  pennitting  yourselves  to  de- 
tied  tojii4gmcBt.  jj|jgj^^  npon  the  existence  of  the  privilege.  Where 
any  question  which  properly  belongs  to  a  court  of  exclusive  juris" 
diction  arises  incidentally  before  another  court  even  of  equal  or 
superior  rank,  the  judgments  of  the  Court  of  exclusive  jurisdiction 
upon  the  question  are  conclusive.  If  a  question  of  privilege  which 
properly  belongs  to  the  two  Houses  of  Parliament  should  inciden- 
tally arise  before  a  Court  of  Law,  that  court  must  decide  the  ques- 
tion according  to  the  Law  as  laid  down  in  the  Court  of  original 
and  ezdnsive  jurisdiction. 

Now,  my  Lords,  I  trust  I  shall  have  little  difficulty  in  satisfying 
you  that  this  exclusive  right  of  judging  of  privilege 
SldoQ^of  ^'tw  ^^>^  belong  to  the  two  Houses  of  Parliament.  My 
Houw«ofPwa».  Learned  Friend  would  argue  this  question  before 
your  Lordships  as  if  it  were  a  question  upon  the 
privilege  of  a  witness  to  be  exempt  from  arrest  while  attending 
under  a  subpoena,  or  of  an  attorney  not  to  be  arrested  on  mesne 
process,  or  of  an  officer  of  a  Court  in  Westminster  Hall  not  to  be  sued 
except  in  his  own  court.  Over  such  questions,  whether  they  arise 
directly  or  incidentally.  Courts  of  Law  undoubtedly  have  jurisdic- 
tion. These  privileges  are  granted  for  the  due  administration  of 
jnatice,  and  must  be  regulated  by  the  Courts  in  which  justice  is 
administered.  The  constitution  confers  its  privileges  upon  the 
House  of  Commons,  that  it  may  be  independent  of  the  Crown,  that 
it  may  be  independent  of  the  House  of  Lords,  and  that  it  may 
efficiently  exercise  its  legislative  and  inqmsitorial  functions.  The 
exdusive  power  of  deciding  on  these  privileges  by  the  House  itself 
is  indispensably  necessary  to  their  enjoyment.  Privilege  of  Par- 
liament supposes  a  power  to  be  exercised  by  Parliament  without  the 
control  or  interference  of  others,  faith  being  given  that  the  power 
wiD  not  be  abused,  and  that  the  remedy  for  any  abuse  will  be  found 
in  Parliament  itself. 

Questions  of  Parliamentary  Privilege  are  not  to  be  decided  by 
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the  law  which  this  Court  administera,  but  by 
meat  not  part  of  another  law  which  is  admbuBtered  by  another  Court 
SSIgh°p«t^or  of  competent  and  exclusive  jurisdiction.  There  is 
lex  tente.  ^^^  only  no  necessity  for  your  Lordships  to  giv« 

any  opinion  upon  this  question  of  Privilege ;  but,  with  all  deference 
and  respect,  you  are  incompetent  to  do  so.  The  question  depends 
upon  the  law  of  Parliament,  which  is  different  from  the  common 
law  in  which  you  were  trained,  and  which  you  are  sworn  to  admi- 
nister. The  law  of  Parliament  is  certainiy  part  of  the  2ex  terra. 
So  is  the  ecclesiastical  law;  so  is  the  law  which  prevails  in  the 
Court  of  Admiralty.  These  are  branches  of  the  lex  terr€B,  but  they 
are  not  the  common  law.  Equity,  even,  by  which  property  is  now 
regulated  in  this  country  much  more  than  by  the  common  law,  is 
no  part  of  the  law  to  be  administered  in  this  Court;  and  your 
Lordships  sitting  on  that  bench,  are  supposed  to  be  entirdy 
ignorant  of  its  rules.  No  action  can  be  maintained  for  a  Breach 
of  Trust,  and  your  Lordflhips  cannot  look  to  any  equitable  doctrine. 
The  cestui  que  trust,  or  person  beneficially  interested,  haa  his  remedy 
in  the  Court  of  Chancery ;  but  this  Court  is  bound  to  regard  only 
the  legal  estate,  the  incidents  of  which  are  governed  by  the  rules  of 
the  conunon  law.  When  that  great  equity  lawyer.  Lord  Eldon,  sat 
in  the  Court  of  Common  Pleas,  familiar  as  he  was  with  every 
doctrine  of  equity,  he  waa  supposed  only  to  know  the  common 
law,  as  Chief  Justice ;  and  judicially,  he  must  have  professed  igno- 
rance of  equity,  as  much  as  if  he  had  never  entered  the  Court  of 
Chancery.  What  would  it  avail  if  I  were  to  suppose  that  your 
Lordships  aa  men  of  education  and  great  general  attainments,  or 
having  served  in  Parliament,  are  of  the  few  to  whom  the  law 
of  Parliament  is  known ;  and  that  it  is  as  familiar  to  you  as  to 
Prynne  or  Hatsell.  Still  it  is  entirely  different  from  the  common 
kw,  by  which  your  decisions  are  to  be  regulated.  Your  Lordships 
are  aware,  that  it  is  not  even  necessarily  part  of  the  law  of 
England,  to  which  in  point  of  territory  your  jurisdiction  is  ex- 
clusively confined.  ParUament  is  now  the  Parliament  of  the  United 
Kingdom,  of  England,  Scotland,  and  Ireland,  and  various  points 
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may  .artte  in  the  law  of  Parliament,  depending  on  the  law  and 
usages  prevailing  in  the  parliaments  of  Scotland  and  Ireland,  while 
separate  and  independent  kingdoms. 

Yonr  Lordships,  the  Judges  of  the  Court  of  Queen's  Bench  in 
England,  can  aa  httle  take  notice  of  the  law  of -the  Parliament  of 
th^  United  Kingdom,  as  the  Judges  of  the  Court  of  Session  in 
Scotland.  How  are  they  to  get  at  the  law  of  Parliament?  If  an 
action  of  wrongous  imprisonment  were  hrought  hefore  the  Court 
of  Session,  and  there  were  a  justification  under  the  authority  of 
either  House  of  Parhament,  that  Court  would  no  doubt  consider 
the  defence  condusive,  without  inquiring  whether  the  priyilege 
existed.  So  if  the  action  were  for  defamation  in  respect  of  a 
publication  in  Scotland  ordered  by  the  House  of  Commons.  They 
would  say  the  question  did  not  depend  upon  the  law  of  Scotland, 
but  was  alienifori. 

The  power  of  the  House  of  Commons  to  direct  this  publication 
might  even  aiise  in  the  colonies,  and  in  one  of  the  colonies  where 
foreign  law, — Dutch,  French,  or  Spanish — ^prevails.  There  might  be 
an  action  brought  in  one  of  these  colonies  for  this  yery  publication, 
with  a  defence  that  it  was  printed  and  sold  by  order  of  the  House 
of  Commons.  Could  the  Court  in  Guiana,  or  the  Mauritius,  or 
Trinidad,  oTermle  the  pri?ilege  ?  But  in  case  of  an  unfavourable 
decision,  you  would  appeal.  To  what  tribunal?  To  the  King  in 
Coundl, — and  the  privileges  of  the  House  of  Commons,  would  come 
to  be  decided  by  the  Judicial  Committee  of  the  Privy  Council,  or 
such  Privy  Councillors  as  the  Minister  of  the  day,  to  answer  a  par- 
ticular purpose  might  think  proper  to  summon. 

If  you  can  decide  upon  the  Privileges  of  the  House  of  Commons, 
so  may  any  hundred  court  or  borough  court  in  England ; — so  may 
any  sheriff  or  baiUie  in  Scotland ; — and  so  may  any  colonial  court  in 
the  empire — subject  to  an  appeal  to  the  Judges  holding  during  the 
pleasure  of  the  Crown. 

Next,  my  Lords,  I  say,  that  the  incompetency  of  this  Court  to 

decide  a  question  of  Privilege,  where  it  arises  directly. 

Law  subordinate    may  be  proved  from  the  subordination  of  the  Courts 

to  the  HouNt  of         __  ,      „  ^Tx     ,. 

PariMment.  of  Law  to  the  Houses  of  Parliament. 
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My  Learned  Friend,  Mr.  Garwood^  has  truly  said,  that  for- 
Honiet  of  Par-  merly  the  Peers  and  Commons  sat  in  one  chamber 
^irJe  dS^  and  formed  one  deUberative  assembly.  The  sepa- 
^^'  ration  certainly  did  not  take  place  till  the  latter 

end  of  the  reign  of  Henry  III. ;  some  say  not  even  till  the  reign  of 
Edward  I.  WeU,  then,  my  Lords,  at  that  time  the  courts  of  justice 
were  established ;  they  had  the  same  powers  which  they  now  enjoy. 
When  Parliament  sat  as  one  chamber,  were  not  the  Courts  of  Law 
_  ,      ,   „         subordinate  to  Parliament  7  for  not  only  was  there  a 

Writ!   of    Error  • 

lay  to  the  whole    Writ  of  Error  from  the  Courts  of  Law  to  Parlia- 

Parliament. 

ment,  but  the  Courts  of  Law,  it  is  well  known,  were 
in  the  habit  of  consulting  Parliament  before  they  decided  upon  any 
question  of  difficulty  and  importance  that  arose.  Shall  it  be  said, 
my  Lords,  that  at  that  time  of  day,  before  the  division  of  Parliament 
into  two  chambers,  an  act  that  was  done  by  the  whole  Parliament 
might  be  reviewed  by  a  Court  of  Law, — the  appeal  being  from  that 
Court  of  Law  to  the  Parliament,  and  not  from  the  Parliament  to  the 
Court  of  Law  ?  Would  it  not  have  been  a  gross  absurdity  to  sup- 
pose that  an  act  done  by  Parliament  could  be  questioned  in  an 
Inferior  tribunal  ? 

Suppose,  before  that  division,  there  had  been  a  commitment  by 
.^^      ^  *l"Le  Parliament,  could  the  validity  of  that  commit- 

Ii  before  the  se- 
paration there  had     ment  have   been   inquired  into    by   any   Court    of 

ment  or  a  pubii-  Law  ?  There  being  an  adjudication  by  the  Parha- 
S^J'^w^t  ^®^*  *^**  *  particular  act  should  be  done,  and  an 
^IbteiTaCowt  ^^^^  being  brought  for  that  act,  and  it  appearing 
of  Law  ?  upon  the  record  that  it  was  done  by  the  authority  of 

Parliament, — an  appeal  lying  from  the  Court  of  Law  to  Parlia- 
ment,— could  a  Court  of  Law  have  decided  upon  the  legality  of  an 
adjudication  by  Parliament?  Suppose,  my  Lords,  that  before  that 
division  the  Parliament  had  ordered  that  a  particular  paper  should 
be  published  by  being  stuck  upon  the  gate  of  Westminster  Hall,  and 
an  action  had  been  brought  in  a  Court  of  Law  treating  the  publica- 
tion as  a  libel,  and  there  had  been  a  justification  that  the  publica- 
tion was  by  the  authority  of  the  whole  Parliament  sitting  in  one 
chamber,   would  it  have  been   competent  to  a  Court  of  Law  to 
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decide  that  this  was  an  lunirpatioii  on  the  part  of  Parliament,  that 
the  act  waa  ill^;al,  and  that  an  action  could  be  maintained  against 
the  officer  of  Parliament  7 

The  diyision  into  two  chambers  occurred ;  but  I  venture  to  lay 
^^^  ^       down  this  as  a  dear  proposition,  that  after  the  divi- 

AAer    KpantloD  * 

the  MM  of  dtiier    siou,  which  Lord  Ellenborough  has  suggested  must 

Home    fluppond 

to  be  the  Mts  of  be  supposcd  to  luLTe  been  by  Act  of  Parliament, 
,,^1,  whatever  either  House  of  Parliament  did  in  the  ex- 

ercise of  their  Privilege  was  the  act  of  the  whole 
Parliament,  and  had  the  same  authority  that  would  have  been  given 
to  the  act  of  the  whole  Parliament  before  the  division. 

My  Lords,  acts  of  either  House  are  stiU  supposed  to  be  done  by 

the  whole  Parliament.     The  most  familiar  instance  we  have  is  a 

^  „  Writ  of  Error  in  Parliament.     This  is  not  a  Writ  of 

ef  Lordf,  pp.  15,  Error  to  the  House  of  Lords — ^it  is  not  an  appeal  from 
Its. 

the  Court  of  Chancery  to  the  House  of  Lords — ^it  is 

a  Writ  of  Error,  or  appeal  to  the  Parliament ;  and  the  Commons,  in 
point  of  law,  are  still  supposed  to  form  part  of  the  appellate  juris- 
diction, and  to  concur  in  the  judgment  of  the  Lords.  This  subject 
is  very  minutely  handled  in  Lord  Hale's  treatise  upon  the  House  of 
Lords,  and  in  Mr.  Hargrove's  preface  to  that  treatise ;  and  there 
cannot  be  a  doubt,  that  whatever  is  done  by  either  House,  since  the 
separation,  is  still  supposed  to  be  done  by  Parliament.  A  com- 
mitment by  the  House  of  Commons,  or  a  commitment  by  the  House 
of  Lords,  has  precisely  the  same  authority  that  would  have  be- 
longed to  a  commitment  by  the  whole  Parliament  before  the  separa- 
tion into  two  Houses. 

Now,  let  me  take  an  instance  of  an  act,  since  the  separation,  done 
by  the  House  of  Lords.  The  House  of  Lords  has  still  an  appellate 
jurisdiction  from  this  Court,  and  from  all  the  Courts  in  West- 
minster Hall.  Shall  it  be  contended  that  your  Lordships  could 
decide  that  that  which  is  done  under  the  authority  of  the  House  of 
Lords  is  invalid, — ^your  judgment  being  to  be  reviewed  by  that 
very  tribunal  whose  act  you  seek  to  invahdate  ?  Suppose  an  action 
had  been  brought  by  Lord  Shaftesbury  after  lus  commitment  by  the 
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House  of  Lorda,  and  there  had  been  a  jostifieatibn  under  the  an^ 
thority  of  the  House  of  Lords,  and  a  demurrer  to  the  plea — could 
you  have  entertained  the  question  whether  the  House  had  the 
power  to  commit?  There  would  have  been  a  great  difficulty  in  de- 
ciding that  they  had  acted  according  to  precedent,  because  it  wan 
the  first  comxhitment  by  the  House  of  Lords,  of  which  I  am  aware, 
brought  before  a  Court  of  Law,  and  there  had  been  no  adjudication 
in  Westminster  Hall  by  which  such  authority  was  ascribed  to  the 
House  of  Lords.  Suppose,  inistead  of  suing  out  a  Writ  of  habeas 
corpus,  he  had  brought  his  action  for  trespass  and  false  imprison- 
ment, would  this  €ourt  have  allowed  the  question  to  be  entertained, 
whether  the  House  of  Lords  had  acted  illegally  in  committing  him 
to  the  Tower,  when  there  would  have  been  a  Writ  of  Error  to  that 
very  House  of  Lords  whose  judgment  was  to  be  oyerruled.  Would 
not  this  be  a  clear  inversion  of  the  just  order  of  things,  and  £atal  to 
the  subordination  of  tribunals  which'  the  Constitution  has  estab- 
lished ?  It  would  be,  as  I  humbly  conceive,  a  usurpation  on  the 
part  of  the  inferior  Court  to  take  cognizance  of  the  l^ality  of  the 
proceedings  of  the  Superior  Court.  As  far  as  the  House  of  Lords 
is  concerned,  things  remain  precisely  in  the  same  state  as  that 
which  existed  before  the  separation  of  the  two  Houses  of  Parliament. 
To  illustrate  the  absurdity  of  this  Court  declaring  illegal  what  is 
done  by  the  House  of  Lords,  let  me  put  this  example. 
haw**  ^^eirfiy  ^h®  House  of  Lords  as  your  Lordships  are  well 
u^ti^  ^  trilte  *^"^»  ^^®  repeatedly  ordered  papers  to  be  pub- 
upoD     impeach.    Ushcd.   Upou  cvcry  trial  that  has  taken  place  for  one 

ncntf   or   befora 

Lord  High  Stew,  hundred  and  fifty  years,  whether  upon  impeachment^ 
or  before  the  Lord  High  Steward,  they  have  always 
ordered  that  a  full  account  of  the  trial  should  be  printed  by 
a  person  named  in  the  order.  Now,  it  has  been  laid  down 
by  some  of  the  Judges,  that  the  publication  of  a  trial  is  not 
necessarily  and  universally  a  lawful  publication,  and  that  if  it 
reflects  upon  a  particular  individual,  it  may  be  made  the  sub- 
ject of  an  action  for  Hbel.  Then,  my  Lords,  let  me  suppose 
that  an  action  for  Hbel  is  brought  by  a  person  who  says  he 
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U  de&med  by  tlie  account  of  the  trial  published  by  the  authority 
of  the  Houae  of  Lords,  and  the  defendant  jnstifies,  as  is  done 
here.  The  cases  are  quite  parallel.  He  justifies  under  the  au- 
Verity  of  the  House  of  Lords,  who  at  the  conclusion  of  the  trial 
ordered  this  publication  to  issue  for  pubHc  information.  There  is  a 
demurrer  to  that  justification.  The  question  then  would  arise 
directly,  whether  the  House  of  Lords  had  authority  to  order  such  a 
publication,  or  whether  their  order  was  a  justification  to  the  party 
poblishing  ?  Would  your  Lordships  take  cognizance  whether  the 
House  of  Lords  had  authority  to  order  this  pubUcation  or  not  ? 
Could  you  decide  that  an  action  would  lie  against 
the  printer  of  the  House  of  Lords  ?    Would  it  not  be 


^^bikattai,  "SS    enough  for  your  Lordships  to  find  that  the  order  to 
faSJLST"  "*^    P™^  ^**  *^*  ddiberate,  solemn  act  of  the  tribunal 

to  which  your  decisions  are  to  be  referred  either  for 
being  rerersed  or  affirmed  7  I  apprehend  that  where  any  question 
of  the  legality  of  any  act  of  the  House  of  Lords  arises,  the  House 
of  Lords  being  the  court  of  dernier  ressort, — ^the  tribunal  possess- 
ing the  highest  judicial  power  in  the  realm, — it  would  be  incompe- 
tent for  any  inferior  tribunal  to  inquire  whether  the  act  of  the 
highest  tribunal  was  legal  or  ill^al. 

Now,  my  Lords,  upon  this  subject,  is  it  to  be  supposed  that  there 

is  any  distinction  between  the  House  of  Commons 
c^m^^nTdtb^  uid  the  House  of  Lords  7  Have  not  the  House  of 
^^!^!LuL  ^^mA  Commons  a  co-ordinate  and  equal  authority  7  It  was 
^i  In  wttbo-    j^^ge  argued  by  Sir  Robert  Filmer,  and  others  who 

agreed  with  him,  that  the  House  of  Commons  was  a 
mere  excrescence ;  that  it  existed  by  the  pleasure  of  the  King  and 
the  Lords ;  that  whatever  power  was  exercised  by  it  might  be  consi- 
dered as  QCtroyi  by  the  Crown ;  that  it  had  no  independent  existence, 
and  was  hardly  to  be  recognised  a «  a  part  of  the  constitution.  It 
would  appear  from  the  celebrated  aj^ument  written  by  Sir  Robert 
Atkyns,  but  not  spoken,  in  the  case  of  the  King  v.  Williams,  that 
those  notions  at  that  time  of  day  were  very  prevalent ;  and  your 
Lordships  will  find,  upon  referring  to  that  ai^ument,  that  a  great 
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part  of  it  is  occupied  by  showing  that  the  House  of  CommoDB  has 
an  independent  existence  like  the  House  of  Lords — a  co-ordinate 
authority^  and  independent  Priyileges ;  and  Sir  Bo- 
kjoif  argument  ^^  Atkjns  scems  to  havc  thought  he  had  nearly 
to^iraSJ"  '^•^cd  ^^  go«l  ^^^  which  he  was  striving,  when  he 
had  succeeded  in  establishing  that  proposition  ; — ^pre- 
suming, that  if  the  House  of  Commons  was  taken  to  be  co-ordinate 
with  the  House  of  Lords,  it  was  impossible  to  deny  that  the  authority 
of  the  House  of  Commons  in  ordering  the  publication  of  Dangerfield's 
Narratiye  was  a  sufficient  justification,  and  that  the  prosecution 
could  not  be  supported. 

My  Lords,  I  grieve  to  say  there  have  been  publications  in  the  pre- 
sent day  equally  derogatory  to  the  honor  of  the  House 
of  Commons  and  subversive  of  its  just  rights.  My 
odo'u^Slig "  Learned  Friend  has  introduced  the  name  of  a  noble 
SlrtB^him.  ^^^  ^^'  ^^^^  talents  and  public  services  I  fed  the 
highest  respect,  but  whose  recent  writings  on  the 
subject  of  privilege  are  entitled  to  no  respect  whatever  and  in  the 
discharge  of  my  public  duty  I  must  loudly  condemn.  Anonymous 
pubUcations  I  cannot  bring  before  your  Lordships,  but  a  publication 
ushered  into  the  world  by  the  Noble  and  Learned  Lord  himself,  in 
his  own  name,  discussing  the  subject  of  Privilege  and  professing  to 
express  the  opinions  of  one  who  had  held  the  highest  judicial  office 
in  this  country  I  have  a  right  to  make  the  subject  of  commentary 
and  animadversion. 

My  Lords,  considering  that  this  distinguished  individual  is  a  Peer 
of  Parliament — ^that  he  anticipates  sitting  as  a  Judge  upon  this 
very  cause,  now  svhjudice,  I  must  deeply  regret,  that  without  hear- 
ing the  arguments  on  either  side,  he  should  have  prejudged  it  and 
published  to  the  world  sentiments  which  not  only  commit  himself, 
but  may  have  a  tendency  to  influence  and  fetter  the  free  judgment 
of  others. 

Lord  Brougham  in  the  late  edition  of  his  speeches,  has  republished 
his  judgment  in  the  case  of  Wellesley  v.  Duke  of  Beaufort,  which 
was  certainly  well  decided  in  accordance  with  the  resolution  of  a 
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Committee  of  the  House  of  Commons  and  in  conformity  to  the  Uw 
of  Parliament,  although  there  be  some  dicta  in  the  judgment  which 
were  unnecessary  and  might  be  adrantageously  retrenched.  But  it  is 
of  the  unjudicial  preface  written  with  reference  to  this  pending  cause 
that  I  complain.  His  Lordship  is  there  pleased  to  say^  amongst 
other  things  of  the  same  sort,  that  *'  a  new  and  extravagant  claim  has 

been  asserted  on  behalf  of  the  House  of  Commons  to 
4  VOL  p.  341.         publish  libels  through  irresponsible  agents." 

The  publication  is  at  once  pronounced  to  be  a  libel.  The  right 
to  publish  the  proceedings  of  the  House,  though  of  a  criminatory 
nature,  which  has  been  exercised  without  question  for  two  centuries, 
is  declared  to  be  new,  and  it  is  branded  as  extravagant,  although 
without  the  exercise  of  this  right,  the  Commons  could  not  efficiently 
_  either  make  laws  or  inquire  into  abuses.     Then  his 

Lordship  is  pleased  to  promulgate  the  doctrine  which 
I  might  truly  characterise  as  new  and  extravagant,  that  in  respect  to 
the  privilege  of  guarding  the  personal  liberty  of  its  Members,  there 
is  no  distinction  between  the  House  of  Commons  and  the  Bar,  or  of 
course,  any  other  profession  or  trade.  The  Bar  may  inquire  into  the 
conduct  of  its  Members,  and  ascertain  whether  they  merit  the 
treatment  they  receive, — and  so  may  the  House  of  Commons; 
"  indeed  there  seems  no  conceivable  reason  why  that  body,  (the 
bar)  **  should  not  also  have  common  cause  with  the  guilty  party, 
80  far  at  least  as  to  inquire  whether  or  not  one  of  their  Members 
was  rightfully  imprisoned,  and  thus  suspended  firom  the  exercise  of 
Ids  functions."    The  noble  Judge  goes  on  calmly  and  temperately 

to  say  of  those  who  are  to  argue  the  question  before 

him, — "  rights  are  now  utterly  disregarded  by  the 
advocates  of  privilege,  excepting  that  of  exposing  their  own  shorts 
sighted  impolicy  and  thoughtless  inconsistency ;  nor  would  there  be 
any  safety  for  the  people  under  their  guidance,  if  unhappily  their 
powers  of  doing  mischief  bore  any  proportion  to  their  disregard  of 
what  is  politic  and  just."  But  my  alarm  respecting  the  particular 
privilege  in  question  is  much  quieted  by  finding,  that  in  the 
opinion  of  the  noble  Lord,  there  is  no  privilege  belonging  to  either 
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House  of  ParliAment;  and  that  all  aigaments  in  support  of  ui]r 
privilege  are  to  be  scouted  as  preposterous.  He  adds,  <*  Nor,  it 
may  be  observed,  is  there  a  single  argument  ever  urged  in  favour  of 
privilege,  which  would  .not  serve. as  a.  pretence  for  allowing  all  the 
Members  of  both  Houses  of  Parliament  to  rob  and  murder  with 
impunity  on  the  highway."  This  is  the  language  of  one  who 
anticipates  giving  an  opinion  upon  this  cause, — and  ^uttered  to  the 
world  when  the.  cause  is  about  to  be  argued  and  decided  in  this 
Court.  None  of  your  Lordships  I  should  trust  would  voluntarily 
intrude  upon  the  public  with  such  a  dedaration  of  opinion ;  the 
other  Judges  of  the  land  before  ^hom  the  case  might  come  on  a 
writ  of  error  in  the  Exchequer  Clumber,  have  decently  observed 
silence  respecting  the  view  they  may  be  disposed  to  take  of  it; 
and  surely  all  Members  of  the  House  of  Peers, — more  parti- 
cularly those  who  have  filled  judidal  situations,  and  may  be 
expected  to  advise  the  House  in  giving  judgement, — should  have 
followed  their  example. 

Such  observations  cannot  possibly  have  any  effect  upon  your 
u     tuni  Lordsh^)s,  but  they  have  a  tendency  to  mislead  the 

MnaUan   agaimt    public,  and  to  raise  a  strong  prejudice  against  the 

the  privileges  of     *^      ^,.  «     ,        „  ^5.  ^ 

the    Houw    of    proceedings  of  the  House  of  Commons.     I  cannot 
^^^  but  deeply  lament  the  unfortunate  situation  in  which 

the  House  is  now  placed,  in  being  assailed  by  parties  of  the  most 
opposite  principles.  There  is  not  a  doubt,  my  Lords,  that  much 
of  the  hostility  dii^layed  to  the  House  of  Commons  in  this  conflict 
arises  from  its  being  a  reformed  House  of  Commons,  freely  elected 
by  the  people,  and  truly  representing  public  opinion,  and  that  many 
who  now  seek  to  degrade  it  would  willingly  have  conceded  to  it  all 
the  Privileges  it  claims,  had  a  majority  of  its  Members  been  nomi- 
nated by  the  proprietors  of  boroughs,  and  subject  to  their  control. 
It  is  rather  hard,  that  in  vindicating  the  right  to  instruct  the  people, 
the  House  of  Commons  should  be  at  the  same  time  attacked  by 
those  who  prqfess  to  be  defenders  of  popular  rights.  But  no  com- 
bination of  this  sort  can  prevent  the  ultimate  triumph  of  truth  and 
justice. 
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What  is  the  body  whose  proceedings  are  to  be  treated  with  such 
leTity  7  My  Lords^  the  House  of  Commons  represents 


of  tiM  the  whole  community  of  the  realm,  and  the  acts  of 
iw  of  Com-  ^^  jj^^^  ^£  Commons  are  the  acts  of  all  the  Com- 
mons of  the  United  Kingdom,— of  the  whole  mass 
of  the  population  of  all  degrees  and  orders  exclusiye  of  the  indivi- 
duals  who  form  the  other  House  of  Parliament.  All  are  supposed 
to  be  present,  and  to  concur  in  the  vote  of  the  majority.  Their 
proper  appellation  is  the  Commons  and  not  the  House  of  Commons. 
Lord  fioLt  says,  **  It  is  not  to  be  doubted  but  that  the  Commons  of 
England  have  a  great  and  considerable  right  in  the  GoTemment, 
and  a  share  in  the  Legislature,  without  whom  no  law  paases ;  but 

because  of  their  vast  numbers  this  right  is  not  ex- 
ion  in  Aahbyv^  ercisablc  by  them  in  their  proper  persons,  and 
^^^'  ^^'    therefore,  by.  the  constitution  of  England,  it  has 

been  directed  that  it  should  be  exercised  by  repre- 
sentatives, chosen  by  and  out  of  themselves,  who  have  the  whole 
right  of  all  the  Commons  of  England  vested  in  them." 

The  House  of  Commons,  therefore,  must  be  considered  as  the 

whole  commonalty  of  the  realm ;  and  your  Lordships  may  recollect 

that  such  is  the  language  of  the  constitution  from  the  earUest  times. 

By  the  statute  of  the  15th  of  Edward  XL  it  is  declared,  ''That 

matters  which  are  to  be  established  for  the  estate  of 
?t^.  iM^''    our  Lord  the  King,  and  of  his  heirs,  and  for  the 

estate  of  the  realm  and  of  the  people,  shall  be 
treated,  accorded,  and  estabtished  in  Parliaments  by  our  Lord  the 
King,  and  by  the  assent  of  the  Prelates,  Earls,  and  Barons,  arui  the 
comrnonally  of  the  realm,  according  as  it  hath  been  heretofore  ac- 
customed." 
The  whok  commonalty  of  the  realm,  virtually  assembled,  and 

forming  the  House  of  Commons,  are  entrusted  with 
mom  the  grand  legislative  powcr.  Morcovcr,  my  Lords,  they  are 
J2|J^   *^  '^    the  grand  inquest  of  the  nation.     The  House  of 

Lords  has  authority  to  inquire,  but,  according  to 
the   constitution;  a  power  rarely  to  be  exercisedj   and  only   in 
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default  of  the  Commons  doing  their  duty.  It  belongs  especially  to 
the  House  of  Commons  to  superintend  the  administration  of  the 
laws,  and  to  control  the  Courts  of  Justice.  Whenever  there  is  any 
corruption  existing,  or  any  oppression,  it  belongs  to  the  House  of 
Commons  to  inquire;  it  belones  to  the  House  of 

Right  to  publuh  . 

cwmtiai  to  iu  in-     Lords  to  judge :  and  the  right  to  publish  its  pro- 

tiont.  ceedings  is  more  particularly  essential  to  the  House  of 

Commons  in  the  exercise  of  its  inquisitorial  functions* 

My  Lords,  the  House  of  Commons  has  the  power  of  examining 
all  judicial  proceedings,  and  at  the  commencement  of  every  Session 
there  is  appointed  a  Grand  Committee  of  Justice,  before  which  com- 
plaints are  to  be  brought  from  every  tribunal,  high  or  low,  in 
which  law  is  administered  within  the  limits  of  the  jurisdiction  of 
the  House  of  Commons. 

The  House  of  Commons  claims  all  the  authorities  of  a  Court. 
Whether  it  be  a  Court  of  Record  has  been  que»- 

Houic   of   Com-  ^ 

nroM  has  uitho-  tioucd.  Sir  Edward  Coke  strenuously  maintained, 
imnutteriai  whe-  that  it  was  a  Court  of  Rccord,  and  uttered  an  im- 
of  Record.^  ^^^  prccation  against  any  person  who  should  deny  that 
position.  But  whether  it  be  a  Court  of  Record  or 
not,  it  is  utterly  immaterial  to  any  question  in  this  cause.  The 
Court  of  Chancery  is  no  Court  of  Record,  but  it  has  not  less  the 
power  of  enforcing  its  own  decisions.  It  is  not  in  respect  of  its 
being  a  Court  of  Record,  that  this  power  of  publishing  what  is 
necessary  for  the  information  of  the  public  arises,  but  from 
its  being  one  of  the  Houses  of  Parliament,  and  representing  the 
commonalty,  and  from  this  power  being  necessary  to  the  due 
exercise  of  its  constitutional  functions. 

Now,  my  Lords,  it  is  laid  down  in  "  Comyn's  Digest  '  Parlia- 
ment,' ''  (£.  14.)  under  the  head  **  Committee  for 
jnrtiM  ^IT  hoJm    Justice."  ''A  Committee  for  Justice  may  summon  any 
JJ[j^^J~J^™^    Judges,  and  examine  them  in  person,  upon  com- 
MBine     JwJffc    plaint  of  any  misdemeanor  in  their  office," — *'  any 
^<B.i4).      Judges," — ^the    Judges    of  the   land, — the    Kii^s 
Judges  included.    You  have  the  authority  of  Chief 
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Baron  Comyn,  that  the  Committee  for  JiiBtice^  appointed  by  the 
House  of  Commonfly  may  summon  any  Judges,  and  examine  them 
in  person,  upon  complaint  of  any  misdemeanor  in  their  office. 

My  Lords,  we  have  an  instance  of  this  given  in  first  Siderfin, 
/,  t  »-•«.  which  occurred  in  the  19th  of  Charles  II. :  "  Com- 

•mined  befbfe  plaint  was  made  against  Kelyng,  Chief  Justice  of  the 
jiaMiea  fat  mb-  King's  Bcuch,  for  misdemeanors  done  in  his  said 
there  mi  no  xe-  officc,  such  SB  fining  of  juries,  &c.,  which  were  ex- 
^^^^^'  amined,  and  he  appeared  in  person  before  the  Com- 

f'sS.  j^*  mittee,  and  also  in  the  Commons  House,  and  he  was 

discharged." 

This  Judge,  my  Lords,  was  Chief  Justice  of  this  very  Court,  who 
certainly  was  an  enemy  to  Privilege,  and  an  enemy  to  the  just 
liberties  of  the  subject,  and  whose  celebrated  rhyme  upon  Magna 
Charta  has  been  handed  down  to  our  times.  No  question,  my 
Lords,  was  made  as  to  the  legality  of  summoning  Chief  Justice 
Kelyng  before  the  Committee  of  Justice,  and  making  him  answer, 
— ^not  respecting  his  decisions  in  point  of  law, — God  forbid!  if 
those  had  been  erroneous,  they  were  to  be  corrected  on  a  writ  of 
error, — ^but  with  respect  to  the  fining  of  juries,  and  other  miscon- 
duct imputed  to  him  in  his  office,  for  which  the  law  of  the  land 
gave  no  remedy  or  redress. 

Lord  Denman, — Can  you  say  that,  after  Bushel's  case? 

Mr.  Attorney  Qeneral. — Bushel's  case  amounted  to  this,  that 
^^^^^^^  ^^  Bushel  being  fined  at  the  Old  Bailey  for  delivering  a 
verdict  of  acquittal  contrary  to  the  wishes  of  the 
Judge,  and  imprisoned  for  not  paying  the  fine,  was  discharged  by  the 
Court  of  Common  Pleas  upon  a  Habeas  corpus ;  but  it  was  held,  that 
no  action  could  be  maintained  for  the  imprisonment  he  had  suffered. 
That  case  I  shall  bring  before  your  Lordships  by-and-by.  Lord 
Chief  Justice  Hale,  you  may  recollect,  strongly  discouraged  the 
action  brought  for  redress,  and  said,  ^*  They  will  have  a  cold  matter 
of  it."  And  why  did  Bushel  and  the  other  jurymen  who  served  on 
the  trial  of  Penn  and  Mead  obtain  their  liberty  7  It  was  because  they 
were  committed  by  a  Court  of  Oyer  and  Terminer  at  the  Old  Bailey, 
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an  inferior  tribunal.  Had  that  commitment  been, — ^not  by  the  Court 
of  Oyer  and  Terminer, — ^but  by  Chief  Justice  Kelyng  and  his  compa- 
nions, sitting  on  the  bench  now  adorned  by  the  Judges  I  have  the 
honour  to  address,  tliere  would  have  been  no  legal  remedy  even  for 
the  imprisonment ;  because  the  Court  of  Common  Fleas  would  have 
said,  '*  This  is  a  Court  of  co-ordinate  jurisdiction ;  we  cannot  review 
its  decisions ;  we  cannot  judge  of  the  contempts  of  an  equal  Court, 
and  the  prisoners  must  be  remanded."  But  for  such  illegal  acts 
Lord  Chief  Justice  Kelyng  was  summoned  before  the  Committee  of 
Justice;  he  attended  before  that  Committee,  and  afterwards  at- 
tended before  the  whole  House.  He  was  accused  and  heard  in  his 
defence ;  and  there  never  was  a  doubt  raised  in  his  own  time  or 
since  respecting  the  legality  or  constitutionality  of  that  proceed- 
ing on  the  part  of  the  Commons.  The  distinction  it  always  to 
be  made  between  erroneous  judgment,  and  corruption  and  oppres- 
sion. For  erroneous  judgment  the  law  has  pointed  out  tlie  proper 
remedy  by  appeal ;  but  for  corruption  or  oppression  the  only  mode 
is  for  the  Grand  Inquest  of  the  nation  to  inquire,  that  they  may  in- 
flict punishment  and  afford  redress.  It  is,  my  Lord,  this  high  tri- 
bunal having  these  functions  that  is  supposed  to  have  no  more  power 
than  any  profession  or  trade  ! 

My  Lords,  there  have  been  many  instances  of  Judges  who 
have  been  summoned  before  the  House  of  Com- 
byAtkynik^^  mous  to  auswcr  for  alleged  misconduct  in  their 
uuT'  ****  ^  ^®^"  "^^  ^^  ^^^  ®*^^  Atkyns  says,  •«  I  my- 
self have  seen  the  Lord  Chief  Justice  of  this  Court 
while  he  was  the  Chief  Justice,  a  learned  man,  by  leave  firom 
the  House  of  Commons,  pleading  before  that  House  for  himself 
and  excusing  what  he  had  done  upon  a  trial  which  came  before 
him  in  the  west,  whereof  complaint  was  made  to  the  House ;  he 
did  it  with  that  great  humility  and  reverence,  that  those  of  his  own 
profession  and  others  were  so  for  his  advocates  that  the  House  de. 
sisted  from  any  further  prosecution."  This  was  not,  of  course^ 
for  any  point  that  had  been  improperly  ruled  by  the  Lord  Chief 
Justice  upon  the  Western  Circuit,  but  it  clearly  was  for  some  op- 
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presaion  or  corruption  that  bad  been  minted  to  bim*  and  for 
vbicb  the  law  gave  no  regular  redress. 

Mr.  Justice  Coleridge — I  lost  tbe  name  of  tbe  Judge. 

Mr.  Attorney-General. — He  does  not  mention  tbe  name,  and  it  is 
possible  tbat  be  may  refer  to  tbe  proceeding  against  Kelyng ; — but  it 
may  be  material  to  sbew  tbat  sucb  a  sage  of  tbe  law  as  Cbief  Baron 
Atkyns  sanctions  by  bis  bigb  autbority  tbe  legality  and  propriety 
of  sucb  a  proceeding. 

My  Lords,  after  tbe  ReTolution,  tbe  same  course  bas  been  pursued. 
CMe  of  c  J  ^^^  Lordsbips  will  recollect,  tbat  Cbief  Justice 
pembert^iaiKij.    Femberton  and  Mr.  Justice  Jones  were  summoned 

Jooct 

14  E«t,  los  B.  before  tbe  House  of  Commons,  and  committed  by 
1.^'  109.*''  t^e  House  of  Commons  for  a  breacb  of  Privilege  in 
tbeir  judgment  in  tbe  case  of  Jay  v,  Topbam.  Ac- 
cording to  tbe  account  of  tbat  case,  in  14  East's  Reports,  it  migbt 
be  tbougbt  tbat  they  were  barsbly  used ;  for  it  would  tbere  appear 
tbat  tbe  judgment  in  point  of  law  was  correct,  tbere  being  only  a 
plea  to  tbe  jurisdiction,  and  tbat  plea  not  covering  tbe  wbole  decla- 
ration ;  but  I  sball  sbow  your  Lordsbips  tbat  tbey  were  jusly  amen- 
able to  tbe  displeasure  of  tbe  House  of  Commons,  for  tbat  a  plea 
in  bar  bad  been  pleaded^  wbich  tbey  tbemselves  acknowledged  was 
a  bar  to  tbe  action  on  tbe  ground  of  Privilege ;  and  tbere  is  too  mucb 
reason  to  believe  tbat  tbey  were  acting  in  concert  witb  tbe  Duke  of 
York  and  bis  minions  to  pervert  tbe  law  for  tbe  purposes  of  oppres- 
sion. Tbe  Convention  Parliament,  by  wbom  tbe  Bill  of  Rigbts  was 
framed,  and  by  wbom  tbe  cbarge  against  tbem  was  investigated,  could 
better  decide  upon  tbeir  guilt  tban  we  can  pretend  to  do. 

Tbat  sucb  a  power  still  exists  in  tbe  House  of  Commons,  no  one 
can  deny,  although  firom  the  pure  administration  of  the  law  in  this 
country  for  many  many  years,  which,  I  have  no  doubt,  will  long  con- 
tinue, there  has  been  little  occasion  for  the  exercise  of  it.  Even  in 
our  own  time  a  complaint  was  made  against  a  Judge  from  tbe  sister 
•       kingdom,  and  he  was  heard  upon  it  at  tbe  bar  of  tbe 

CMe  of  Fox,  Ixidi  "  * 

Judge  cxamiiied    Housc  of  Lords.     It  never  has  been  doubted  that 

befoie  Home  of 

Lovda.  the  House  of  Commons  has  at  leaat  equal  power 

V 
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upon  such  a  subject, — ^the  House  of  Commons  being  always  called 
the  Grand  Inquest  of  the  Nation,  to  whom  it  particularly  belongs 
to  inquire  into  the  administration  of  the  law,  and  to  see  that  no 
abuse  or  corruption,  or  oppression  may  be  justly  complained  of  by 
the  subject.  It  is  an  act  of  this  yery  tribunal  superintending  the 
administration  of  law  in  the  Courts  of  Justice  that  you  are  now 
called  upon  to  consider ; — you  are  to  constitute  yourselves  into 
an  inquest  upon  the  Members  of  the  House  of  Commons, — and  you 
are  called  upon  to  say  that  the  House  of  Commons  haye  been  guilty 
of  an  illegal  and  oppressive  Act. 

My  Lords,  I  have  the  highest  and  most  unfeigned  respect  for 
the  Court  in  which  I  have  so  long  practised,  and 

Power   of  Court      ^         ,  ,  i     •    .  ..... 

of Queeis'sBench.  for  thosc  who  aduunister  justice  m  it;  but,  my 
Lords,  although  the  Court  of  Queen's  Bench  is 
the  highest  Criminal  Court  in  Westminster  Hall,  and  though  a 
Writ  of  Error  lies  into  this  Court  from  all  inferior  Criminal 
Courts, — although  you  have  a  right  to  grant  a  prohibition  to  in- 
ferior Courts  which  exceed  their  jurisdiction,  and  to  award  a  Man- 
damus to  inferior  Courts  to  execute  any  duty  the  law  imposes 
upon  them, — ^in  entertaining  and  deciding  upon  this  action,  you 
have  no  more  authority  than  the  lowest  Court  in  the  land.  Even 
with  reference  to  your  high  Prerogative  Writs  of  Prohibition 
and  Mandamus,  you  cannot  direct  them  to  the  House  of  Lords 
or  the  House  of  Commons.  I  humbly  conceive  that  you  cannot 
award  a  Prohibition  to  the  House  of  Lords  against  hearing  an  ap- 
peal. You  have  not  yet  issued  a  Mandamus  to  the  House  of  Com- 
mons, commanding  them  to  grant  a  sum  of  money  in  a  committee 
of  supply,  or  to  admit  a  Member  who  alleges  that  he  is  duly 
elected.  But  really,  my  Lords,  those  who  now-a-^lays  argue  against 
Privilege  seem  to  think  that  the  House  of  Commons  is  peculiarly 
under  the  control  of  my  Lords  the  Judges  of  the  Court  of  Queen's 
Bench,  and  that  you  are  to  decide  this  case  as  if  you  were  consider- 
ing the  validity  of  a  bye-law  made  by  a  municipal  corporation,  or  the 
regularity  of  an  election  to  the  office  of  alderman,  or  an  application 
for  a  Quo  warranto  information. 


Digitized  by 


Google 


PARLIAMENTARY  PRIVILEGE.  179 

My  LorcLa^  I  have  described  what  the  House  of  Commons  is,  and 
I  have  referred  to  its  privileges  and  powers.  This  Court,  in  respect 
to  this  action,  has  no  power  or  privilege  whatever, — except  that 
it  is  a  mere  Court  of  Common  Law.  It  is  a  very  fine  thing 
for  my  Learned  Friend  to  talk  of  the  Lord  Chief  Justice  of  Eng- 
land interposing  for  the  liberty  of  Englishmen.  The  Lord  Chief 
Justice  of  England  upon  this  subject  has  no  more  jurisdiction  or 
authority  than  any  one  of  the  lowest  practitioners  of  the  law  who 
may  sit  in  a  County  Court  and  represent  the  Sheriff,  or  a  steward 
or  bailiff  appointed  by  the  Lord  of  the  Manor  to  preside  in  his 
Manor  Court. 

My  Lords,  this  action  might  have  been  brought  in  a  County 
Court  without  any  Writ  of  Justicies, — ^layincr  the  da- 

This  action  might  ^  >  J     O 

havebeentorought    magcs  at  39s.     By  a  Writ  of  Justicies  it  might  have 

in  inferior  Courts,      __  ,.,>•  ^  «.ii 

been  brought  m  a  County  Court,  laying  the  damages 

at  any  amount.      It  might  have  been  brought  in  a  Borough  Court, 

or  any  Court,  which  has  cognizance  of  an  action  on  the  case ;  and 

.if  your  Lordships  have  jurisdiction  to  inquire  whe- 

and  the  question  ^  ir  j  x 

of  Pririi^  sub-    thcT  this  Privilege  exists,  then  aU  those  inferior  tri- 

mitted  to  them. 

bunals  would  be  vested  with  similar  powers. 
Now,  my  Lords,  does  it  not  seem  monstrous  to  say,  that  when 
the  question  arises  directly,  it  shall  be  competent  to  the  Sheriff 
in  his  County  Court,  or  to  the  attorney's  clerk  who  represents  him, 
to  inquire  whether  the  House  of  Lords  or  the  House  of  Commons 
has  a  Privilege  claimed,  or  whether  this  is  usurpation?     Is  not 

a  County  Court  subordinate  to  the  House  of  Lords  7 
^♦•'^^r"?'*^    So  are  you! 

states    of    Ame-  ^ 

Ties,  the  Supreme        My  Lords,  one  cau  conceive  that  there  may  be  a 

Court  has    parar  ^  ^  *^ 

mount  authority    tribunal,  a  Court  of  Justicc, — ^vested  with  supreme  an<^. 

over  the  L^isla> 

tux«.  paramount  authonty ; — ^and  such  a  court  of  justice 

exists  in  the  United  States  of  America.  The  Supreme 
Court  there  has  authority  to  decide  controversies  between  the 
different  States  that  form  the  Union, — to  determine  whether  an  act 
of  Congress  is  legal  or  illegal, — and  to  adjudicate  on  all  questions 
that  arise  between  the  whole  Union  and  each  separate  State.    There 

n2 
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might  have  been  a  tribunal  established  in  this  country,  with 
power  to  control  the  two  Houses  of  ParHament,— with  authority  to 

say  whether  they  had  exceeded  their  jurisdiction 
bunaiinEngUuML    ^^  i^^t.     But  is  there  such  a  tribunal?     From  the 

Supreme  Court  in  the  United  States  there  is  no 
Writ  of  Error.  There  is  no  appeal  to  Congress.  The  firamers  of  the 
American  Constitution  are  not  guilty  of  such  absurdity  as  to  sap. 
pose  that  judges  are  to  sit  in  judgment  upon  those  who  are  to 
be  their  judges.  Their  Court  is  supreme ;  from  its  decision  there 
is  no  appeal.  According  to  the  constitution  of  the  United  States 
of  America,  the  decisions  of  this  high  Court  are  final  and  conclu- 
sive. Therefore,  my  Lords,  there  is  no  absurdity  in  that  tribunal 
reviewing  the  acts  of  Congress ;  and  if  there  were  a  commitment, 
by  Congress  or  the  Assembly  of  any  separate  State  forming  the 
Union,  there  would  be  no  absurdity  in  coming  before  that  tribunal 
and  asking  the  Court  to  adjudicate  respecting  its  validity.  Bat 
from  all  judicial  decisions  in  this  country  there  is  an  appeal  to 

Parliament.  Parliament  with  us  is  paramount; 
Here  Parliament    ^^^jj  ^g  [^  jg  supreme, — ^without  exception  or  quali- 

is  fupreme.  r  '  x  t, 

fication.  According  to  the  constitution  of  the 
United  States,  Congress  has  only  a  certain  limited  jurisdiction. 
It  can  only  make  laws  upon  particular  subjects,  and  to  a  partumlar 
extent,  and  when  it  exceeds  those  limits,  its  acts  have  no  au- 
thority. But  the  Parliament  of  England  being  sovereign  and 
supreme,  the  appeal  from  all  Courts  of  Justice  is  to  Parliament. 
My  Lords,  I  now  come  to  insist  before  your  Lordships,  that  to 

the  two  Houses  of  Parliament  the  administration  of 
Adrointetration  of    ^^^  j^j^^  ^f  Parliament,  which  is  entirely  different  and 

the  Law  of  Parlu-  ^  -^  ^ 

ment  belongs  to      distinct  from  the  Common  Law,  is  referred, — just  as 

the  two  Houaei*  zi         i  •»      r^  i»  -n     i 

as  Courts  of  ex-  the  Bcvcnue  Law  is  referred  to  the  Court  of  Exche- 
c  uMve  ju  ic-  ^^^^^ — ^  ^j^^  Ecclesiastical  Law  or  Canon  Law  is  re- 
ferred to  the  Ecclesiastical  Courts, — ^as  the  Law  of 
Nations  is  referred  to  the  Admiralty  Court, — and  as  Equity  is  re- 
ferred by  the  Constitution  of  the  country,  not  to  the  Coiurts  of  Com- 
mon Law,  but  to  the  Courts  of  Equity.    These  various  Courts  are 
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respectiTely  created  for  a  peculiar  department  of  the  law,  and  when  I 
come  to  the  anthorities  I  shall  he  able  to  show,  I  think,  most  dis- 
tinctly, that  the  administration  of  this  separate  independent  branch 
of  the  lex  temgy  called  the  Law  of  Parliament,  or  Privilege,  is  ex~ 
pressly  limited  to  the  two  Houses  of  Parliament  as  Courts  of  exdu- 
siye  jurisdiction.  It  has  been  found  convenient,  even  with  regard  to 
subordinate  branches  of  the  law,  that  particular  matters  should  be 
referred  to  particular  tribunals,  so  that  the  Judges  of  those  tribu- 
nals might  devote  themselves  to  those  branches  of  the  law,  and  that 
there  might  be  an  uniformity  of  decision,  which  could  not  be  ex- 
pected if  a  great  number  of  co-ordinate  Courts  had  co-ordinate  juris- 
diction over  the  same  subject. 

Now,  my  Lords,  I  may  say  that  from  the  nature  of  the  thing  it  is 

indispensably  necessary  that  the  Law  of  Parliament 

NfleeMorrUMttbe    should  be  referred  to  the  two  Houses  of  Parliament 

Law  of  Parli**  

mcnt  ihoiiu  to  as  Courts  of  cxclusive  jurisdiction.  Why  was  this 
HouMfc  Privilege  created  and  allowed  by  the  Law  and  the 

Constitution  of  the  country  ? — That  the  two  Houses  of 
Parliament  might  independently  and  effectively  perform  the  functions 
that  the  Constitution  assigns  them. 

My  Lords,  this  power  inherent  in  the  Houses  of  Parliament  has 
existed  in  the  Houses  of  Parliament  from  their  original  creation. 
They  could  not  exist  without  such  a  power.     Privilege  is  not  granted 
by  the  Crown ;  it  is  as  old  as  the  prerogatives  of  the  Crown ;  it  is 
part  of  the  Constitution  of  England.   Now,  my  Lords, 
S^HwSIe^      it  would  be  utterly  impossible  that  Privilege  could 
^^itsown    YiAYe  existed  beneficially,  if  the  existence  of  the  Privi- 
lege had  been  referred  to  the  decision  of  any  inferior 
tribunal.     From  the  necessity  of  the  thing.  Parliament  when  it  was 
one  chamber,  and  the  two  Houses  since  the  division,  must  necessarily 
decide  upon  Privilege.     My  Lords,  the  Privileges  of 
S^HflSTrfConJ    ***®  House  of  Commons  are  given  to  them  for  a  pro- 
mcBiMimtwtioa    tectiou  against  the  Crown,  and  airainst  the  othei 

from  Crown  and  j        i  ^ 

Hooaeof  Lonb.       Housc,  and  uuless  the  House  of  Commons  were  itself 
the  tribunal  to  decide  upon  this  subject,  their  Privi- 
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leges  would  long  ago  have  been  extinguished,  and  nothing  would 
have  been  left  to  the  House  of  Commons  but  to  lay  taxes  upon  the 
people,  at  the  absolute  comioand  of  the  Ministers  of  the  Crown. 

Against  the  Crown  it  was  indispensably  necessary  that  this  juris- 
diction should  belong  to  the  House  of  Commons,  and  should  not  be 
referred  to  the  Courts  of  Common  Law.  We  must  not  look  to  the 
manner  in  which  the  Courts  of  Law  are  now  constituted,  when  the 
Judges  are  independent  of  the  Crown — ^when  the  administration  of 
justice  is  pure  and  impartial,  and  deservedly  obtains  the  respect  and 
veneration  of  the  people.  The  Law  of  Parliament 
^^°' o2"*T°*  *^^  ^^  bounds,  and  the  jurisdiction  to  decide  upon  it, 
the  Judges  were    were  all  determined  and  settled  at  a  period  when  the 

dependent  on  the      ,    _  _  «     i       •»-.  i 

Crown.  Judges  wcrc  the  mere  creatures  of  the  King — when 

they  held  their  office  during  pleasure — and  if  they  did 
not  gratify  the  Crown  in  any  of  its  wishes,  they  were  discarded,  and 
others  more  compUant  were  placed  in  their  stead.  The  Law  of  Privi- 
lege must  have  taken  its  origin  even  at  a  period  when  the  King 
himself  used  to  interfere  in  the  administration  of  justice ;  and  al- 
though the  practice  for  the  Eong  to  sit  in  Court  had  become  obsolete 
in  the  reign  of  James  the  First,  and  he  was  told  he  could  only  admi- 
nister the  law  by  his  Judges,  there  can  be  no  doubt  that  at  an  earlier 
period  the  King  personally  sat  in  his  Atda  Regia  as  a  Judge,  and 
administered  justice  to  his  subjects.  The  Judges  called  in  were 
his  assessors,  and  according  to  his  pleasure,  he  either  observed  or 
disregarded  the  advice  received  from  them. 

But  long  after  the  King  had  ceased  to  interfere  by  sitting  in 
Courts  of  Justice,  the  King  was  in  the  habit  of  writ- 
^Tdg^^^  to     uig  letters  to  the  Judges,  desiring  them  to  decide  in  a 
^edde.  particular  mode  the  causes  which  came  before  them. 

Aboushedb  stat  ^^  Lords,  there  was  an  Act  passed  in  the  2nd  of 
2  Ed.  3,  c.  8,       Edward  the  Third  to  check  that  practice.     There  was 

A.  D.  1328.  ^ 

Judge*'  Oath,         auothcr  in  the  18th  of  Edward  the  Third,  which  con- 

A.  D.  1344.       '     tains  the  oath  imposed  on  the  Judges,  and,  among 

other  things,  they  were  to  swear  not  to  atteiid  to  such 

letters, — clearly  showing  that  before  that  Act  passed  they  had  been 
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in  the  habit  of  doing  bo  ;  and  I  am  afraid  that  even  afterwards  the 
Judges  were  still  so  dependent  that  the  Act  and  the  oaths  prescribed 
had  but  Httle  effect ;  for  it  was  in  the  following  reign  of  Richard  the 
Second  that  the  famous  answer  was  given  by  TresUian^  Belknap, 
and  others  upon  the  subject  of  Priyilege,  which  I  shall  pre- 
sently bring  before  the  Court.  There  can  be  no  doubt  that  the 
Judges,  at  the  time  the  Law  of  Privilege  was  settled,  were  the 
mere  creatures  of  the  Crown — that  if  questions  of  Privilege  had 
been  referred  to  them  for  consideration,  and  they  had  jurisdiction 
over  the  subject.  Privilege  would  soon  have  been  crushed,  and  the 
Uberties  of  this  country  extinguished.     But  it  is  not  because  the 

Judges  are  now  independent  that  their  jurisdiction 
prndntrtettfe^  is  extended.  You  have  no  further  jurisdiction  on 
^^^^~*       this  subject  than  belonged  to  the  Judges  in  the  time 

of  James  the  Second,  and  Charges  the  Second,  or 
than  belonged  to  the  Judges  in  the  time  of  Richard  the  Second, 
when  Tresilian  and  Belknap  gave  their  opinions  upon  questions 
of  Privilege  to  the  Crown.  If  Tresilian  and  Belknap  had  not 
this  jurisdiction,  neither  have  my  Lord  Denman  and  his  com- 
panions. And,  my  Lords,  most  melancholy  would  have  been  the 
situation  of  the  Uberties  of  this  country  if  such  a  power  had  been 
placed  in  the  profligate  hands  of  such  Judges  as  formerly  dis- 
graced the  ermine  they  wore,  who  were  just  as  subject  to  the 
dictates  of  the  Crown  as  Privy  Councillors  or  Officers  of  State. 
Happily  the  Judges  are  now  independent ;  but  their  jurisdiction 
remains  unchanged ;  and  it  Ues  on  my  Learned  Friend  to  show  that 
in  all  times  and  circumstances  the  Courts  have  had  jurisdiction  to 
decide  matters  of  Privilege. 

My  Lords,  there  is  one  Judge  who  is  still  removable — ^the  highest 

Judge  in  Westminster  Hall — the  Lord  Chancellor — 
stm  ramovabie^st    "^^^  ^^^^7  decide  upon  Privilege  if  you  can.     We 

Oepleasareofthe      j^^^^g    j^^    rcaSOU     tO    SUppOSC    from    what     WC    haVC 

seen  for  more  than  a  century,  that  the  Keeper  of  the 
Great  Seal  is  at  all  likely  to  betray  his  trust,  or  to  decide  either  one 
way  or  another  contrary  to  law  on  account  of  the  frail  tenure  of 
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his  office ;  but  still  there  must  be  a  constitutional  jealousy,  and  I  say 
It  is  contrary  to  that  constitutional  jealousy  that  eyen  now,  in  the 
nineteenth  century,  you  should  refer  the  decision  of  a  matter 
touching  the  Privileges  of  the  Commons  to  a  Judge  who  retains 
office  during  the  pleasure  of  the  Crown. 

My  Lords,  there  is  another  danger  which  it  is  my  duty  to  point 
out — ^which  may  hereafter  occur  in  some  remote  time. 

Possible  dangers  v        •     ^r  i  ,    , 

thit  might  arise  'vnerem  tnere  may  be  a  Judge,  not  seeking  to  fiiYour 
had  jurisdiodoD  *^®  Crown,  but  who,  either  from  rashly  mistaking 
STw"^.**'"      *^®  ^^*  ^^  ^^^  wishing  to  extend  the  jurisdiction  of 

his  Court,  or  betrayed  by  a  love  of  popularity,  may 
overrule  a  useful  and  wholesome  and  constitutional  Privilege,  and 
wantonly  seeking  a  collision  with  the  Houses  of  Parliament,  produce 
consequences  as  mischievous  as  if  he  acted  from  a  desire  to  gain  tie 
favour  of  the  Minister  of  the  day.     «  A  popukr  Judge,"  says  Lord 

Bacon,  "  is  a  deformed  thing :  and  plaudites  are 
i^Sud^"    fitter  for  pkyers  than  for  magistrates."     My  Lords, 

before  the  Sum-  I  vill  further  usc  the  freedom  to  read  upon  this  sub- 
met  circuit,  1617'  * 

ject  an  extract  from  the  Judgment  of  Lord  Mansfield 


Lord  Baoon's 


Works.  Ed.  1819.      .        ,      ^^  -  «       *         ^  ,      '  «. 

Vol.  4,  p.  497.  la  the  Dean  of  St.  Asaph  s  case  : — *'  The  Judges  are 
totally  independent  of  the  Ministers  that  may  happen 
to  be,  and  of  the  king  himself;  their  temptation  is  rather  to  the 
popularity  of  the  day :  but  I  agree  with  the  observation  cited  by 
Mr.  Cowper,  from  Mr.  Justice  Forster,  that  a  popular  Judge  is  an 
odious  and  pernicious  character.*'  Now,  my  Lords,  against  such 
dangers  in  future,  the  Privileges  of  the  House  of  Commons,  which 
are  the  Privileges  of  the  people,  must  be  cautiously  and  anxiously 
protected. 

For  above  a  century  there  were  many  struggles  between  the 

Crown  and  the  House  of  Commons, — ^the  House  of 

Srt^  ■^**"    Commons  insisting  that  it  had  the  power  to  inquire 

Crown  and  (he        into  the  government  of  the  country — that  it  had  a 

House  of  Com-  *^ 


right  to  overhaul  the  proceedings  of  the  Ministers  of 
the  Crown, — ^the  Crown  insisting  that  it  had  the 
power  to  direct  what  was  to  be  done  in  Parliament,  and  had  a  right 
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to  punish  any  Member  for  anj  thing  considered  presumptuous  or 
refractory.  There  were  yarious  commitments  of  Members  of  the 
House  of  Commons  by  Ehzabeth.  The  same  course  was  pursued 
by  James  the  First,  and  attempted  by  Charles  the  First ;  audit  was 
not  until  the  glorious  Bevolution  that  the  Uberties  of  the  country 
were  phused  upon  a  firm  foundation.  During  that  memorable  period 
when  there  was  this  constant  struggle  between  Prerogative  and 
Privil^e,  I  ask  your  Lordships  if  it  had  been  the  Law  of  England 
that  Priyilege  was  to  be  decided  by  the  King's  Judges,  would  Privi- 
lege have  survived?  I  shall  shew  your  Lordships  by  authorities  not 
only  parliamentary,  but  from  the  common  law,  that  during  this 
eventful  period,  the  Court  did  not  exercise  or  claim  the  right  to  in- 
quire into  Privilege,  and  that  even  then  the  constitutional  doctrine 
waa,  that  Privilege  was  to  be  decided  by  the  two  Houses  respectively, 
as  tribunals  enjoying  exclusive  jurisdiction. 

So  much  for  protection  against  the  Crown.  Let  us  next  con- 
sider how  the  Privileges  of  the  Commons  are  to  be 
^dbHraL  Lords,  protected  against  the  other  House  of  Parliament. 
There  have  been  various  struggles  between  the  two 
Houses,  particularly  towards  the  dose  of  the  seventeenth  century, 
and  such  struggles  may  again  occur.  My  Friend  contends,  that  all 
questions  of  Privilege  are  open  to  all  courts  of  Common  Law.  The 
consequence  is,  that  they  must  all  come  to  be  ultimately  determined 
by  the  House  of  Lords.  There  is  a  Writ  of  Error  or  Appeal  from 
every  Court  in  the  country  to  the  House  of  Lords  on  all  questions 
properly  cognizable  by  them.  It  follows,  that  all  the  Privileges  of 
the  Commons  are  at  the  mercy  of  the  Lords.  The  Lords,  perhaps 
parties  to  the  dispute,  are  to  be  Judges  in  their  own  cause.  In 
a  controversy  between  the  Lords  and  Commons,  this  controversy 
is  to  be  decided  by  one  of  the  litigating  parties.  Is  it  possible 
to  say  that  the  Commons  hold  their  Privileges  by  such  a  tenure  ? — 
that  it  is  in  the  power  of  the  Lords  to  overrule,  abolish,  and  extin- 
guish them  ?  If  such  a  power  had  existed,  in  the  keen  and  reckless 
struinrles  which  took  place  between  the  two  Houses, 

la  disputes  with  ^^  ,  ,  .,      «  .      i «    mi 

LoRis,  no  action    would  it  uot  havc  becu  fatally  exercised  r   The  course 
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ever  brought  for    ^^  obvious  and  easv.     In  the  caseB  to  which  my 

commitment  bf  ^  ''  ^ 

Commons.  Friend  has  referred,  where  there  were  commitments 

by  the  Commons  of  persons  for  pleading  at  the  bar  of  the  House  of 
Lords,  an  action  might  have  been  brought  in  a  Court  of  Law  for 
the  imprisonment,  and  if  a  justification  under  the  authority  of  the 
House  of  Commons  had  been  held  sufficient,  upon  a  Writ  of  Error, 
it  would  have  been  overruled.  But  when  the  counsel  were  com- 
mitted in  Slurley  v,  Fagg,  or  the  Queen  v,  Paty,  was  any  action 
thought  of?  In  the  Queen  v,  Paty,  a  Writ  of  Habeas  Corpus  waa 
sued  out,  and  eleven  of  the  twelve  Judges  held  it  was  a  question  of 
Privilege  upon  which  they  had  no  jurisdiction.  But  in  the  in- 
stances where  the  powers  of  the  House  of  Commons  were  exer- 
cised in  the  most  exceptionable  and  revolting  manner,  no  action  was 
ever  brought  by  the  suffering  party — from  the  settled  conviction,  that 
for  no  act  however  arbitrary,  of  either  House,  in  the  exercise  of  Pri- 
vilege, could  any  action  be  maintained.  And  why  could  no  action 
be  maintained? — ^because  a  Court  of  Law  could  not  inquire  into  a 
question  of  Privilege.  If  it  can,  then  the  Lords  become  the  para- 
mount power  in  the  State.  Now  with  all  due  respect  for  that  noble 
and  illustrious  body,  would  it  be  a  right  thing  that  the  Privilege  of 
the  Commons  on  which  pubUc  Uberty  depends  should  be  at  their 
beck  ?  The  Lords  may  be  trusted  with  questions  originating  in  the 
Courts  of  Law  between  subject  and  subject,  but  cannot  be  safely 
trusted  where  the  Commons  are  a  party — ^the  Commons  a  rival 
power  in  the  State  whom  they  have  only  to  crush  to  be«6upreme. 
Bear  in  mind  that  the  House  of  Lords  are  wholly 
irrespontiwuty  of    irresponsible,  and  that  the  constitution  has  hardly 

House  of  Lonta.  '^  ^ 

provided  any  remedy,  should  they  be  guilty  of  usur- 
pation or  tyranny.  They  are  beyond  the  control  of  the  Crown,  and 
they  are  wholly  independent  of  the  people.  For  any  misconduct  of 
the  House  of  Commons  there  is  a  clear  remedy,  in  a  dissolution  of 
Parliament  and  an  appeal  to  the  country.  In  this  way,  unconsti- 
tutional acts  of  the  House  of  Commons  have  often  been  remedied. 
But  what  remedy  is  there  for  the  errors  of  the  supreme  paramount 
irresponsible  tribunal,  in  which  it  is  proposed  to  vest  absolutely  the 
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power  of  disposing  of  the  Privileges  of  the  Commons.  If  Parlia- 
ment is  dissolyedy  the  same  individuals  who  constituted  the  House 
of  Lords  are  de  jure  summoned,  and  they  meet  again> — ^haying 
learned  nothing  and  forgotten  nothing.  The  power  of  overwhehning 
a  huge  majority  of  this  assembly  by  the  creation  of  new  Peers,  may 
be  usefully  held  up  iu  terrorem ;  but  could  hardly  be  twice  exer- 
cised, and  cannot  be  considered  an  ordinary  engine  of  control  within 
the  ordinary  limits  of  the  constitution. 

Upon  the  question  as  to  jurisdiction  on  Privilege,  the  hberties  of 
England  have  depended,  and  may  again  depend.  I  say  it  is  to  the  as- 
sertion of  this  jurisdiction  on  the  part  of  the  Commons  that  we 
are  mainly  indebted  for  the  freedom  we  now  enjoy ;  but  it  is  now 
proposed  that  this  jurisdiction  be  first  referred  to  officers  of  the 
Crown  called  Judges,  and  then  that  it  should  come  to  be  finally 
exercised  by  the  House  of  Lords — ^whoUy  irresponsible,  and  under  no 
control,  either  ^m  the  people  or  the  Crown. 

I  come  now  to  a  topic  which  I  am  sure  your  Lordships  will 
allow  me  to  touch  upon  without  offence-— a  topic 

Law 
Judges    as 
ignonnt    c 
or  Parliament. 

administered  by  the  two  Houses  of  Parliament  is  not 
known  to  the  Judges  of  the  common  law,  and  that  they  have  no 
means  of  judicially  acquiring  a  knowledge  of  it.  De  facto  it  some- 
times happens  that  the  Judges  have  served  m  the  House  of  Com- 
mons, and,  for  the  dignity  of  our  profession  and  the  pubUc  good, 
the  head  of  this  court  is  now  generally  a  Peer : — but  as  common  law 
Judges  your  Lordships  know  nothing  of  the  law  of  Parliament. 
You  cannot  sit  in  the  House  of  Commons,  and  the  law  was 
a  settled  long  before  any  common  law  Judge  had  been  a  Member  of 
the  other  House  of  ParUament.  But  how  is  the  law  of  Parliament 
to  be  knovm  by  the  freeholders  who  sit  as  judges  in  the  County 
Court;  by  the  under-sheriffs  and  their  clerks,  by  the  stewards 
presiding  in  the  Manor  Courts  which  hold  plea  in  personal  actions  ? 
They  have  never  been  Parliament  men,  and  it  is  in  Parhament  and 
ui  Parliament  alone  that  the  law  of  Parhament  can  be  learned  or 


"""**"    audi,     stippHed  to  me  by  writers  of  great  authority.     The 
ignorant  of  law     constitution  supposcs  that  this  lex  parliamenti  to  be 
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administered.  Shall  it  be  said  that  there  is  no  privily  except  that 
which  has  been  recognized  and  established  by  judicial  decision,  and 
that  jou  must  look  into  reports  and  consult  abridgements  to  deter- 
mine whether  a  priyilege  claimed  is  to  be  allowed  or  overruled? 
If  judicial  decision  be  the  test,  many  of  the  tnost  usual  and  neces- 
sary ptiyileges  of  Parhament  must  be  overruled,  as  they  have  never 
at  any  time  been  questioned.  The  law  of  Privili^  never  has  been 
codified,  and  there  are  uncontested  Privileges, — such  as  the  right  to 
print  a  criminatory  paper  for  the  use  of  the  members  of  a  com- 
mittee,— ^unnoticed  by  any  text  writer.  Are  the  journals  to  be  searched 
as  the  repository  of  Parliamentary  law  ?  The  journals,  which  have 
been  said  to  be  no  part  of  the  library  of  a  common  law  Judge,  go 
back  a  very  little  way  compared  with  the  antiquity  of  Parliament, 
and  there  are  important  privileges  of  which  no  trace  is  to  be  found 
in  the  journals — depending  on  usage  and  tradition. 

It  has  been  said  by  way  of  answer  that  all  the  Queen's  subjects 
are  bound  to  take  notice  of  Privilege,  and  must  therefore  be  sup- 
posed to  know  it  in  all  its  details.  But  all  the  Queen's  subjects 
female  and  male,  old  and  young,  are  bound  to  take  notice  of 
the  Common  Law,  and  ignorance  of  law  excuses  no  one.  But  is 
this  a  judicial  knowledge?  According  to  such  reasoning  all  the 
Queen's  subjects  male  and  female  are  competent  to  administer  the 
Common  Law  like  your  Lordships. 

How  then  my  Lords  are  inferior  tribunals  to  decide  on  questions 
of  Privilege?  What  knowledge  have  they  upon  which  they  can 
safely  act?  If  the  House  of  Lords  or  the  House  of  Commons 
assert  that  a  Privilege  exists  and  act  upon  it,  how  can  a  Court  of 
Law  safely  deny  the  existence  of  the  Privilege  and  adjudge  the  act 
to  be  illegal?  How  can  the  common  lawyer  be  sure  that  the  Pri- 
vilege does  not  exist,  and  that  it  has  not  been  frequently  acted  upon  ? 
There  is  a  saying  of  Speaker  Onslow  in  point,  which  your  Lordship 
will  excuse  me  if  I  mention,  aa  it  is  commemorated  with  approba- 
tion by  Hatsell.  "  That  common  lawyers  accustomed  to  the  forms 
"  and  practice  of  the  Courts  of  Westminster  Hall, 
"  know  httle  of  Parliamentary  law,  or  of  the  forms 
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"  of  proceeding  in  Parliament."  If  ibis  be  true  of  the  common 
lawyers  in  Westminster  Hall  from  whom  the  Judges  of  the  Su- 
perior Courts  are  selected,  what  shaU  we  say  of  the  Judge9  of 
the  County  Courts  and  Borough  Courts,  who  upon  this  subject 
haye  co-ordinate  jurisdiction  7 

The  jurisdiction  of  the  Courts  of  Law  on  Priyilege,  if  it  exists  at 

all,  must  be  paramoimt  and  supreme,  and  from  them 

Pariionent  miift     Parliament  must  take  the  rule  for  its  craidance.     If 

be  tubordiittCe  ° 

to  couits  of  Law  the  Courts  of  Law  are  not  bound  by  what  has  been 
topviinnait.  decided  in  Parliament,  Parliament  must  be  bound  by 
what  has  been  decided  in  the  Courts  of  Law.  It 
would  be  vain  for  Parliament  to  re-assret  a  Privilege  which  has  once 
been  orerruled,  and  which  would  be  again  overruled  in  a  Court  of 
Law, — all  acts  done  in  the  exercise  of  this  Privilege  being  treated  as 
illegal.  The  result  is  plainly  this,  that  Parliament  can  have  no 
Privilege  except  what  the  Courts  of  Common  Law  allow  it.  This 
is  the  humiliating  condition  to  which  by  the  principles  of  my 
learned  Friend  Parliament  is  necessarily  reduced. 

But  from  the  variety  of  Common  Law  Courts  in  which  it  is  pro* 
posed  that  these  questions  may  be  decided.  Parliament  may  be 
much  puzzled  in  ascertaining  the  rule  which  it  is  to  obey.  The 
Court  for  the  county  of  Worcester  may  decide  one  way,  and  the 
Court  for  the  County  of  Glocester  another  way.  Upon  indictments 
for  fnlse  imprisonment  and  libel  in  respect  of  acts  done  by  the 
House  of  Commons,  at  one  Court  of  Quarter  Sessions  they  may 
hold  that  the  Privilege  claimed  exists,  and  at  another  that  the 
Speaker  and  the  officers  of  the  House  are  to  be  fined  and  imprisoned 
as  malefactors.  My  learned  Friend  says  there  may  be  a  difference 
of  opinion  on  Privilege  between  the  two  Houses  of  Parliament  if 
they  are  permitted  to  take  cognizance  of  the  matter, — and  he  pro- 
poses to  erect  five  hundred  tribunals  with  co-ordinate  jurisdiction 
on  the  same  subject. 

Independently  of  uncertainty  of  decision,  what  would  be  the 
caoKqucnoes  of  ^^^^^^^^  ^^  sffiurs  if  an  action  or  indictment  would 
allowing  jnriidio.    ^e  against  the  Speaker  and  the  officers  of  the  House, 
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tion  on  privilege  to  try  the  Talldity  of  every  act  done  by  the  House  1 
coram^  lIw.  ^  *^c  ordcf  of  the  House  is  no  bar  to  a  civil  action, 
it  would  be  no  answer  to  an  indictment.  See  in 
what  situation  the  Speaker  and  the  officers  of  the  House  are  now 
placed.  When  indicted  for  a  libel,  even  the  truth  of  the  accusation 
would  be  no  sufficient  defence.  In  a  former  case,  to  which  I  shall 
afterwards  more  particularly  advert,  where  Mr.  Stockdale  brought 
an  action  like  this  against  the  printers  of  the  House  of  Commons, 
and  there  being  a  justification  that  he  did  publish  an  obscene  book, 
there  was  a  verdict  for  the  Defendant, — ^if  he  had  adopted  another 
mode  of  proceeding  and  indicted  the  printers  or  the  Speaker,  he 
must  have  obtained  a  conviction.  The  Speaker  of  the  House  of 
Commons  being  liable  to  such  an  indictment, — ^so  is  the  Lord  Chan- 
cellor, the  Speaker  of  the  House  of  Lords,  there  being  publications 
of  a  criminatory  nature  ordered  from  time  to  time  by  that  branch 
of  the  Legislature.  The  Speaker  of  the  House  of  Commons  or  the 
Lord  Chancellor  going  to  preside  in  their  respective  houses  may  be 
arrested  on  a  bench  warrant,  a  bill  of  indictment  being  found  against 
them  for  a  hbel  in  respect  of  a  paper  ordered  to  be  published  by  a 
joint  resolution  of  the  two  houses.  Upon  an  indictment  for  Ubel 
there  is  no  Privilege  of  Parliament,  and  to  Newgate  they  must  both 
go  till  bail  is  put  in,-— of  which  forty-eight  hours  notice  might 
be  required. 

It  was  once  decided  by  common  law  Judges,  that  Privilege  does 
,„.„   ,  extend  to  such  a  case ;  but  such  Privilege  was  dis- 

Wilkes  s  caie. 

claimed  and  negatived  by  both  Houses  of  Parliament; 
and  I  conceive,  that  the  law  is  now  clearly  established,  that  there  is 
no  Privilege  of  Parliament  against  a  prosecution  for  Ubel.  When 
the  trial  comes  on,  the  order  of  the  two  Houses  to  publish  being 
no  defence,  they  must  both  be  convicted, — the  truth  of  the  charge 
being  rather  an  aggravation  of  the  offence.  This  is  no  extravagant 
supposition.  A  criminal  proceeding  has  been  instituted  against 
the  Speaker  of  the  House  of  Commons  for  a  libel ;  and  if  Sir 
Robert  Sawyer  might  in  point  of  law  file  a  criminal  information 
against  Sir  William  Williams,  the  Attorney-general  for  the  time 
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being  may  file  a  criminal  information  against  the  Speaker  for  any 
publication  by  the  House  vhich  may  be  disagreeable  to  him  or 
his  employers ; — and  as  the  law  now  stands,  he  may  imprison  the 
Speaker  by  his  own  authority ; — for  the  Defendant  may  be  arrested 
and  held  to  bail  on  a  prosecution  for  hbel,  either  by  indictment  or 
criminal  information.  Having  never  yet  filed  an  ex  officio  in- 
formation for  libel,  I  have  had  no  occasion  to  deUberate  on  the 
exercise  of  this  power ;  but  there  is  no  doubt  that  it  exists. 

I  admit,  that  in  the  present  times  a  prosecution  by  the  Attorney- 
general  for  any  pubhcation  authorised  by  Parliament,  is  an  ima- 
ginary or  theoretical  danger ;  but  do  you  doubt,  that  if  this  action 
were  to  succeed,  men  like  Mr.  Stockdale  would  not  exercise  the 
right  of  preferring  an  indictment  for  such  a  publication,  or  that 
there  would  be  much  difficulty  in  prevailing  upon  a  Grand  Jury  to 
find  a  true  bill  7  The  next  step  will  be  to  indict  at  the  Quarter 
Sessions,  and  some  distinguished  Squire  filling  the  chair,  on  proof 
that  the  Defendant  was  instrumentary  in  pubhshing  by  the  au- 
thority of  the  House  a  paper  containing  a  criminatory  charge 
against  the  prosecutor,  would  be  required,  according  to  the  doctrine 
of  my  Learned  Friend,  to  declare  that  Privilege  was  no  defence, 
and  to  pronounce  sentence  of  fine  or  imprisonment. 

My  Lords,  this  doctrine  is  not  only  alarming  to  those  who  now 
fill  the  offices  of  Speaker  and  Chancellor,  but  to  all  who  have  filled 
them  and  still  survive.  The  statute  of  limitations  does  not  extend 
to  criminal  cases  ; — and  Lord  Sidmouth,  Lord  Canterbury,  Lord 
Lyndhurst,  and  Lord  Brougham,  himself,  may  still  be  made  amena- 
ble for  the  libels  they  have  published,  while  occupying  the  Speaker's 
chair  or  the  wool  sack. 

Such  consequences  follow  inevitably  from  the  law  as  contended 
for,  and  it  is  only  by  supposing  that  the  constitution  refers 
the  jurisdiction  over  Privilege  to  the  two  Houses  of  Parliament 
themselves,  that  these  consequences  can  be  avoided.  In  short,  the 
existence  of  the  Privilege  necessarily  supposes  that  the  Privilege 
shall  be  declared  and  adjudicated  upon  by  the  House  of  Parliament, 
to  which  it  belongs, — without  suffering  the  question  to  be  referred  to 
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any  other  tribunal.  If  you  say  with  some,  that  there  w  no  rach 
thing  as  Privilege,  and  that  all  arguments  in  favour  of  Privilege 
would  lead  to  the  doctrine  that  Members  of  Parliament  may  rob  and 
murder  on  the  high  way  with  impunity, — ^you  may  well  say,  that  the 
two  Houses  of  Parliament  have  no  jurisdiction  on  the  subject.  But 
if  the  existence  of  Privilege  of  Parliament  is  recognised, — ^to  no 
tribunal,  except  Parliament,  can  the  power  of  judging  of  it  be 
intrusted.  If  the  House  of  Commons  is  only  to  be  treated  as  a 
petty  corporation,  or  a  debating  society,  or  the  voluntary  meeting  of 
the  members  of  a  trade  to  consider  how  it  shall  be  regulated, — cadii 
qucestio.  But  on  the  other  hand,  those  who  hold  such  language 
admit,  that  if  there  be  such  a  thing  as  Privilege,  the  limits  of  it 
must  necessarily  be  referred  to  the  two  Houses  of  Parliament.  In 
a  passage  in  the  pubhcation  to  which  I  used  the  freedom  to  refer 
(Lord  Brougham's  Pref&ce  to  his  judgment  in  Long  Wellesley's  case) 
his  Lordship  expresses  a  dear  opinion,  that  if  Privilege  exists,  the 
Houses  of  Parliament  must  have  exclusive  jurisdic- 
Page 347.  tion  over.it  in  every  case  which  may  arise ; — for  he 

observes,  that  "  the  Privilege  champions,  in  order  to 
be  consistent,  must  maintain  that  the  Houses  of  Parliament  alone 
ore  the  judges  of  their  Privileges ;  this  right  is  worth  nothing,  if  it 
is  confined  to  the  judging  of  the  general  and  abstract  question." 
The  issue  therefore  is  "  Privilege  or  no  Privilege?" 

I  have  now  closed  my  observations  on  this  head. 

Lord  Denman. — ^We  will  go  on  to-morrow. 


SECOND    DAY. 

Wednesday,  24th  April,  1839. 

Mr.  Attornby-oekeral. — My  Lords,  I  now  come  to  consider 
oijectiona  to  tha  the  objections  which  have  been,  or  may  be  made,  to 
SSf""*Jf  ^  pi^  the  exclusive  jurisdiction  of  the  two  Houses  of  Par- 
ment  over  Privi-    jjameut  in  matters  of  Privilege. 
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One  objecti(m  strongly  urged  is,  that  it  would  give  a  legislative 
Fint  oi^eetton:  power  to  each  House,  independent  of  the  other, 
H^^r^'S  and  of  the  Crown;  and  Ais  seems  to  be  reUed 
tiirepo««r.  ^p^j^  \y^  ^j^g  HaintifF,   who,  in  his  causes   of  de- 

murrer, says  that  the  House  of  Commons  cannot  of  itself  make 
laws. 

!Now,  I  admit  most  clearly,  that  no  single  branch  of  the  legislature 

cam  make  laws  without  the  concurrence  of  the  other  two  branches  ; 

but  I  say,  that  no  such  power  is  ascribed  to  either 

No  other  right  to    Housc  bv  the  doctriuc  which  it  is  my  duty  to  sup- 

dainoed  than  what  ,/      ,        ,  ,  .        ,  .  , 

i»  aerated  by  port.  My  Lords,  this  doctrme  is  no  more  than 
airtLiTeliiriidie.  sftyiogy  that  the  Houses  of  Parliament,  like  yariouB 
^hmttuu^  **"  courts  in  this •  country,  are  courts  of  exclusive  juris- 
diction. You  have  the  Ecclesiastical  Court,  you  have 
the  Admiralty  Court,  you  have  the  Revenue  Court  of  Exchequer, 
and  other  courts,  in  which  is  vested  an  exclusive  jurisdiction  over  a 
particular  branch  of  the  law.  These  courts  have  not  the  power  to 
make  the  law,  they  have  only  a  power  to  declare  the  law.  The 
House  of  Commons  cannot  give  to  itself  a  new  Privilege,  any  more 
than  the  Court  of  Admiralty  can  extend  its  jurisdiction,  or  alter  the 
law  ot  the  land.  But  of  the  questions  that  are  properly  cognizable 
in  the  Court  of  Admiralty,  your  Lordships  will  not  take  cognizance 
here.  Tour  Lordships  will  not  decide  prize  or  no  prize,  nor  any 
question  arising  even  incidentally  upon  that  subject.  If  an  action 
for  £dse  imprisonment  were  brought  by  a  person  who  was  on  board  a 
ahip  that  was  captured,  and  it  turned  out  that  the  imprisonment 
arose  firom  capture  as  prize,  your  Lordships  would  not,  even  in 
an  action  for  this  personal  wrong,  take  cognizance  of  the  question, 
whether  the  capture  was  lawful  or  unlawful.  So  a  judgment  of  the 
Ecclesiastical  Court  upon  a  question  of  marriage  is  binding; 
a  judgment  of  the  Court  of  Exchequer  in  rem  upon  a  question  of 
forfeiture  is  binding, — ^because  it  is  the  judgment  of  a  court  of  pecu- 
liar jurisdiction,  to  whom  exclusive  power  is  given  by  the  constitu- 
tion of  the  country. 

My  Lords,  it  might  just  as  well  be  said,  that  the  Courts  of 

o 


Digitized  by 


Google 


194  PARLIAMENTARY  PRIVILEGE. 

Common  Law  have  a  legiBlative  authority  by  administeF- 
it  mi  ht  as  well  ^^  *'^®  Common  Law.  Though  your  Lordships 
be  said,  that  the    havc    uo    jurisdiction    over    Privil^e, — as    Judges 

Courts    of    Law  o  o 

exercise  a  legisia-  of  the  Court  of  Queeu's  Beuch  your  Lordships 
onty.  j^^^^  ^  jurisdiction  over  all  questions  of  Common 
Law,  civil  and  criminal.  We  have  heard  much  of  "  Judge-made 
law," — and  there  is  a  great  deal  of  our  best  law  that  may  be  so 
described.  I  think  Pemberton  said,  in  the  reign  of  Charles  II., 
that  he  himself,  in  his  time,  had  made  more  law  than  King,  Lords, 
and  Conmions ;  but  that  is,  properly  speaking,  not  making  law, 
it  is  merely  declaring  the  law.  This  law  is  supposed  always  to 
have  existed,  and  merely  to  be  declared  by  the  Judges.  But 
although  the  Judges  have  no  legislative  authority, — by  declaring 
the  law,  it  may  be  said,  they  have  a  power  to  alter  the  law  of  the 
land. 

My  Lords,   as  it  has  been  found  convenient  to  assign  parti- 
cular branches  of  the  law  to  particular  tribunals. 
Particular  — ^the  Commou  Law  to  the  Courts  of  Common  Law, 

branches  of  law 

are  assigned  to    -—equity  to  the  Courts   of  Equity, — ^international 

particular    tribu** 

naia.  law  to  the  Court  of  Admiralty, — canon  law  to  the 

Ecclesiastical  Courts, — pari  rationej  P&rHamentary 
law  has  been  assigned  for  its  administration  to  the  two  Houses 
of  Parliament.  With  regard  to  Parliamentary  law,  it  was  essentially 
necessary,  that  this  distribution  should  take  place,  because,  to  pre- 
vent collision,  it  is  quite  clear,  that  either  the  Courts  of  Law  must 
be  subordinate  to  the  two  Houses  of  Parliament,  or  the  two  Houses 
of  Parliament  must  be  subordinate  to  the  Courts  of  Law.  The 
subordination  of  the  two  Houses  of  ParUament  to  the  Courts 
of  Law,  as  I  think  I  have  shown  to  your  Lordships,  would  be 
wholly  inconsistent  with  Privilege ;  and  if  such  a  doctrine  had  pre- 
vailed. Privilege  would  long  ago  have  been  extinguished,  together 
with  the  Uberties  of  the  country.  Unless  Privilege  is  to  be  entirely 
abolished,  the  Courts  of  Common  Law  have  no  jurisdiction  upon  the 
subject.  Certainly  there  is  one  great  authority  for  abolishing  Pri** 
vilege  altogether.     But  as  I  ventured  to  mention  to  your  Lordships 
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yesterday,  eyen  according  to  that  authority,  if  Privilege  does  exist,  it 
miut  be  assigned  exduaiyely  to  the  cognizance  of  the  two  Houses  of 
Parliament. 

The  next  objection  is  the  liability  to  abuse  which  would  arise  if 
seooiidobktfti  "^^^  *  power  were  to  be  acknowledged  to  exist  in  the 
iMbiiicy  of  power    two  Houses  of  ParUameut. 

This  is  the  great  argument  of  the  unthinking 
many,  and  it  certainly  has  made  some  impression  upon  the  public 
mind.  But  I  humbly  apprehend,  that  it  is  not  a  legitimate  argu- 
ment. You  cannot  possibly  argue,  from  the  possibility  of  abuse, 
that  the  power  does  not  exist.  In  every  balanced  government — 
wherever  there  is  not  a  pure  despotism,  the  supreme  power  of 
the  state  must  be  parcelled  out  among  certain  functionaries 
and  pubUc  bodies,  who,  if  they  conduct  themselves  properly,  will 
act  for  the  public  good  within  the  limits  assigned  to  them — 
in  whom  confidence  is  reposed  by  the  constitution, — ^who  may  to 
a  certain  degree  be  checks  upon  each  other, — ^but  for  whose  abuse 
of  power  no  remedy  can  be  provided  by  the  common  process  of 
law. 

My  Lords,  without  at  all  referring  to  the  constitutions  of  other 

countries,  let  me  refer  to  the  happy  constitution  of  our  own.     In 

England,  where  we  have  a  limited  monarchy,  there 

"*  '^^Pmoff^    are  certain  prerogatives  belonging  to    the  Crown 


tnTooftheCiown.  rj^^  ^  ^j^^  prerogative  of  making  peace  and  war, 
— ^the  prerogative  of  pardoning  offences, — ^the  prerogative  of  calling, 
and  proroguing,  and  dissolving  Parliaments.  My  Lords,  for  the 
abuse  of  each  of  these  powers,  so  far  as  the  Sovereign  is  per- 
sonally concerned,  the  law  provides  no  remedy;  and  though  his 
responsible  advisers  might  be  afterwards  punished,  the  acts  done  on 
their  advice  are  valid ; — but  for  the  public  safety,  and  for  the  due 
administration  of  justice,  these  powers  are  conferred  upon  the 
Sovereign, — ^in  the  confidence  that  they  will  be  exercised  wisely  and 
discreetly.  And  yet  it  may  be  said  the  Sovereign  may  make  war 
wantonly  with  all  the  world,  or  the  Sovereign  may  pardon  all 
criminals,  and  create  an  entire  impunity  for  crime ;  or  the  Sovereign 

o  2 
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may  call  or  diasolve  Parliament  from  mere  caprice,  and  render  ih» 
best  labours  of  the  Legislature  utterly  fruitless. 

The  House  of  Lords  have  certain  high  powers  allotted  to  them  by 
the  constitution  ;  amongst  others,  the  pover  of  judi- 

Powen   of     th«  .       .1       i      .  11  ., 

House  of  Lords.  catuTC  lu  the  last  resort ;  and  where  they  are  not 
parties  (which  they  would  often  be  in  questions  of 
Privilege,  if  questions  of  Privilege  were  to  be  mooted  in  the  Courts 
of  Law,  and  brought  before  the  House  of  Lords)  that  power  of  ju- 
dicature is  wisely  and  usefully  awarded  to  them.  But  they  may 
abuse  it,  in  which  case  there  would  be  no  legal  remedy.  They  have 
it  in  their  power  to  alter  the  law  of  the  land.  They  mig^t  repeal 
an  Act  of  Parliament.  They  might  decide  that  the  second  son 
should  inherit  instead  of  the  eldest  son :  and  how  could  such  a 
decision  be  reversed?  What  remedy  would  be  open  to  the  party 
who  had  been  injured  ?  So  they  may  fine  and  imprison  for  c(m- 
tempt ;  and  suppose  for  some  trifling  contempt — ^let  me  say  for 
bringing  an  action  against  the  door-keeper  of  the  House  for  the 
value  of  an  umbrella — they  were  to  impose  an  enormous  fine — 
100,000/. — and  sentence  the  party  to  twenty  years'  imprisonment; 
what  redress  could  he  obtain  in  the  Courts  of  Law  ? 

My  Lords,  there  are  certain  powers  assigned  exclusively  to  the 
.    ^      House  of   Commons, — for  example    the  power  of 

Powers     of    the  »  jt  ir 

Houi«  of  Com-  voting  the  public  money.  This  is  most  usefully  exer- 
cised by  the  House  of  Commons  when  they  are  acting 
constitutionally.  But,  it  may  be  said,  they  may  stop  the  supplies, 
not  only  when  there  \b  a  pubUc  grievance, — ^when  the  Ministers  of 
the  Crown  are  acting  tyranlcally, — ^when  the  Crown  will  not  dismiss 
Ministers  who  have  lost  the  confidence  of  both  Houses  of  Parlia- 
ment and  are  odious  to  the  people ;  but  the  House  of  Commons,  for 
the  purpose  of  defrauding  the  public  creditor,  may  stop  the  sup- 
plies when  the  Government  is  wisely  and  constitutionally  adminis- 
tered. They  likewise  have  the  acknowledged  and  undoubted  power 
of  committing  parties  for  contempt.  They  may  abuse  this  power 
also,  and  there  is  no  legal  remedy  for  the  abuse. 

The  same  argument  might  be  used  against  the  existence  of  the 
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Powcrc  vested  la  pawers  of  variotts  officers  under  the  Crown.  As  her 
nerai.  *^™*'' **  Majesty's  Attorney-general,  I  myself  may  enter  a 
Nolle  prosequi  upon  any  indictment.  It  might  be 
said,  shall  such  a  power  be  given  to  an  officer  under  the  Crown,  by 
which  the  admimstratien  of  justice  might  be  impeded  and  stopped  ? 
It  is  a  power  that  I  have  exercised,  and  my  Learned  Friend  near  me, 
I  think,  while  he  was  in  office,  likewise  exercised  it,  and  I  believe 
with  the  approbation  of  all  who  knew  the  circumstances  of  the 
case.  It  is  a  power  that  usefully  belongs  to  this  office  for  the 
public  benefit ;  but  it  is  liable  to  abuse  ?  Again,  a  Writ  of  Error  in 
criminal  cases  cannot  be  brought  without  the  fiat  of  the  Attorney- 
general  ;  and  it  may  be  said  that  innocence  thus  has  no  protection, 
because  it  may  depend  upon  the  caprice  of  an  officer  of  the  Crown 
whether  an  erroneous  judgment,  by  which  a  person  has  been  im- 
propeiiy  convicted,  may  be  reversed.  My  Lords,  I  have,  in  the 
exercise  of  my  discretion,  withheld  my  fiat  where  it  appeared  to  me 
to  be  my  duty  to  do  so.  If  there  is  a  question  at  all  arguable,  by 
all  means  let  it  be  argued  on  a  Writ  of  Error ;  but  if  it  be  proposed 
to  bring  a  Writ  of  Error  in  a  case  of  felony,  when,  exercising  my 
best  judgment  it  appears  to  me  that  the  question  is  not  ai^uable, 
and  that  the  Writ  of  Error  is  brought  merely  for  delay,  and  to  pre- 
vent the  sentence  from  taking  effect,  I  withhold  my  fiat.  This  is 
an  useful  discretion  lodged  in  a  public  officer,  but  liable  to  the 
greatest  abuse,  and  it  must  be  exercised  upon  his  responsibility.  So 
again,  the  Attorney-general's  power  of  filing  criminal  informations 
is  one  which  lb  undoubtedly  capable  of  abuse,  and  has  been  abused, 
but  it  is  a  power  which  as  undoubtedly  does  exist,  and  may  be 
usefully  and  laudably  employed. 

But,  my  Lords,  only  look  to  what  might  be  done  by  Parliament 
itsdf,  the  three  branches  of  the  Legislature  concur- 

T^ilWME        of       the 

Legisiatare.  ™S*     ^7  ^^^  Constitution  of  America,  Congress  has 

limited  power.  By  the  constitution  of  England  Parliar 
ment  has  unlimited  power,  and  there  might  be  an  Act  of  Parliament 
to  change  the  religion  of  the  country  against  the  wishes  of  the 
people ;  there  might  be  an  Act  of  Parliament  for  making  the  Par- 
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liament  last  during  a  king's  life,  or  for  abolishing  the  House  of 
Commons ;  there  might  be  an  Act  of  Parliament  for  introducing 
a  pure  despotism  into  this  country;  there  might  be  an  Act  of 
Parliament  (if  you  can  suppose  any  thing  so  monstrous)  fcnr 
putting  to  death  all  children  under  three  years  of  age.  What 
is  to  be  doneupon  such  occasions?  Resistance  is  the  only  re- 
medy. Revolution  has  begun.  The  law  has  provided  no  re- 
medy. Society  is  dissolved.  The  constitution  must  be  re-con- 
structed. 

My  Lords,  the  same  argument^  if  it  may  be  so  termed,  derived 
from  the  liability  of  power  to  be  abused,  may 
coum  of*Law.  *  equally  be  applied  to  the  Courts  of  Law  themselves. 
These  Courts  may  abuse  their  powers — they  may 
alter  the  law,  and  make  new  law  under  pretence  of  declaring  the 
old  law.  The  Courts  of  Law,  for  instance,  might  decide  that  a 
Member  of  Parliament  is  hable  to  be  arrested  for  debt  during  the 
sitting  of  Parliament,  or  that  the  House  of  Commons  has  no  power 
to  conmiit  a  party  for  prevarication,  or  for  obstructing  the  Mem- 
bers, or  for  a  contempt  committed  in  the  face  of  the  House.  Un- 
doubtedly a  Court  of  Law  de  facto  may  so  abuse  its  powers,  and 
exceed  its  jurisdiction.  And  if  the  Courts  are  to  be  the  judges  of 
Privilege,  and  are  to  determine  what  is,  or  what  is  not  Privil^e, 
it  may  just  as  well  be  said  of  them  as  is  now  said  of  the  House  of 
Commons,  that  they  have  a  legislative  power, — ^that  is,  the  power 
of  altering  law, — ^which  would  be  done  as  effectually  by  disallowing 
an  old  Privilege  as  by  creating  a  new  one. 

But,  my  Lords,  with  regard  to  this  liability  to  abuse,  I  acknow- 
ledge that  Privilege  has  been  abused ;  my  Learned  Friend,  Mr.  Car- 
rington,  assisting  Mr.  Curwood,  stated  various  instances  of  this. 
It  is  not  worth  while  to  examine  them  minutely ;  I  believe  it  would 
turn  out  that  there  is  a  good  deal  of  exaggeration  in  his  statement 
of  those  cases,  and  that  many  of  them  really  were  connected  with 
Parliamentary  Privilege,  and  with  an  obstruction  of  Members  in  the 
dischai^e  of  their  duty ;  but  I  have  no  difficulty  in  admitting  that 
Privilege  has  been  abused  by  the  House  of  Commons, — and  just 
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93  much  by  the  House  of  Lords.  I  have  made  a  collection  of  m- 
stances  of  abuse  by  the  House  of  Lords^  which  are  pretty  much 
parallel  with  those  that  were  cited  by  my  Learned  Friend^  Mr.  Car- 
ring;ton.  In  a  long  course  of  ages  it  is  not  difficult  to  show  that 
the  power  of  ParHament  has  been  abused ; — and  so  the  Prerogatives 
of  the  Crown  have  been  abused, — ^and  Courts  of  Justice  have  abused 
the  power  conferred  upon  them.  But  that  is  no  argument  to  show 
that  those  powers  do  not  exist. 

It  seems,  however,  to  be  supposed,  that  the  House  of  Commons 
consists  of  persons  who  will  do  nothing  but  convert  the  kw  to  their 
own  private  advantage  for  the  purposes  of  corruption  or  faction,  and 
that  the  Judges  are  pure  intelligences  who  will  independently  and 
unerringly  declare  the  kw,  and  consult  nothing  but  the  cause  of 
truth  and  justice.  My  Lords,  the  constitution  supposes  that  the 
House  of  Commons  consists  of  upright  and  intelligent  men,  pos- 
sessing the  confidence  of  their  constituents,  who  will  justly  exercise 
the  functions  which  the  constitution  assigns  to  them ;  and  I  beheve 
of  the  House  of  Commons,  that  no  assembly  that  ever  existed  in 
any  country,  has,  upon  the  whole,  better  discharged  its  duty  to  the 
public. 

But  let  me  just  remind  your  Lordships  of  what  has  been  said  and 
done  in  a  few  instances  by  the   Judges,   and  ask 

Judges  have  been  ''  -o     * 

guuty  of  miaooa-    your  Lordships  to  consider  what  would  have  been  the 

situation  of  the  country  if  questions  of  Privilege  had 

Mr.   St.   John's    ^^^^  referred  to  their  determination.      I  will  read 

V^i*  sta.  Trt     y®^"^  Lordships  a  passage  fipom  a  speech  of  Mr.  St. 

1^3.  John  on  the  question  of  Ship-money ;  he  says,  "  Sir 

a  p.'top.^EMi     Francis  Wayknd,  Chief  Justice  of  the  Common  Pleas, 

^H;!!!^''^"     '^  ^^  t™e  of  Edward  the  First,  was  attainted  of 

felony  for  taking  bribes,  and  his  lands  and  goods 

forfeited,  as  appears  in  the  Pleas  of  Parliament,  18  Edward  I.,  and 

he  was  banished  the  kingdom  as  unworthy  to  hve  in  that  State 

against  which  he  had  so  much  offended.    Sir  Willkm 

Thoipc,    C.    J.,         "^ 

K.B.,temp.Edw.     Thorpc,  Chief  Justice  of  the  King's  Bench  in  Edward 

3,  hanged   tot 

the  Third's  time,  having  of  five  persons  received  five 
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sereral  bribes,  which  in  all  amounted  to  100/.,  was  for  tbis  aloiM 
adjudged  to  be  hanged,  and  all  his  lands  and  goods  forfeited. 
I  need  not  remind  your  Lordships  of  the  conduct  of  the  Judges 
in  the  great  case  of  Ship-money,  in  which  they  hdd 

Conduct   of   the       •»     ,      ■%  a  ••i.^v 

Judges   on   the    ^hat  there  was  a  power  of  taxation  m  the  Crown, — 
1^^  of  Ship.    ^^^  ^^^  Crown  might  raise  money  from  the  subject 

under  the  pretence  that  it  was  necessary  to  equip 
ships, — and  that  the  necessity  for  that  was  to  be  judged  by  the 
Crown  alone — ^the  application  of  the  money  raised  being  left  to  the 
Crown  without  account  or  responsibility* 

There  is  the  case  of  The  King  v.  Darnell,  to  which  I  will  by-and- 

by  refer  your  Lordships  more  particularly,  where  the 
A.  D.  16S7.       '     Judges  held,  that  where  there  is  a  commitment  by  the 

King  in  Council,  there  lies  no  Habeas  corpus; — 
whereby  iettres  de  cachet  would  have  been  established  in  this 
country,  if  that  decision  had  not  been  reversed  by  Parhament. 
My  Lords,  without  entering  into  the  wide  field  of  the  general  mis- 

conduct  of  Judges,  I  would  rather  confine  myself 
^^UOT^reiS  *<>  ^^^^  cases  of  Parliamentary  Privil^;e  upon  which 
A*we«  o"*Tre-  *^®  Judges  havc  givcu  their  opinion, — and  I  will 
iUian,c.j.  K.B.     begin  with  the  case  that  occurred  in  the  time  of 

and  other  Judges 

to  K.  R.  s.  Richard  the  Second,  and  read  a  few  of  the  opinions 

1  Pari    H.ut.  194. 

given  upon  matters  of  Privilege  by  some  of  the  most 
eminent  of  the  Judges  of  that  day.  There  having  been  an  Act  of 
Parliament  passed  by  both  Houses,  with  the  consent  of  the  Crown, 
which  became  very  disagreeable  to  Richard  the  Second,  he  wished 
to  get  rid  of  it,  and  with  this  view  he  took  the  opinions  of  the 
Sages  of  the  law  upon  certain  questions  of  Privilege.  "  The  King 
assembled  at  Nottingham  Robert  Tresilian,  Chief  Justice  of  Engbmd, 
and  Robert  Belknap,  Chief  Justice  of  the  Common  Bench  of  our 
Lord  the  King,  John  Holt,  Roger  Fulthorp  and  Tl^iam  de  Burgh, 
Knights,  Justices  and  associates  of  the  said  Chief  Justice,  and  John 
de  Lakton  (on  the  part  of  the  Crown)  propounded  certain  ques- 
tions to  them  upon  matters  of  Privilege,  "  How  those  are  to  be 
punished  who    procured  that  Statute  and  Commission?"    which 
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a  Statute  passed  in  full  Parliament  with  the  consent  of  the 
Crown.     The  answer  is,    "  That  they  were  to  be  punished  with 
death,  except  the  King  would  pardon  them." — **  How  those  are  to 
be  punished  who  made  the  King  to  consent  to  the  making  of  the 
said  statute f — ^Answer.     "That  they  ought  to  lose  their  lives, 
unless  his  Majesty  would  pardon  them." — "  What  punishment  they 
deserred  who  compelled,  straightened,  or  necessitated  the  King  to 
consent  to  the  making  of  the  said  statute  and  commission  ?" — ^An- 
swer.    "  That  they  ought  to  suffer  as  traitors." — "  How  those  are 
to  be  punished  who  hindered  the  King  from  exercising  those  things 
which  appertain  to  his  Royalty  and  Prerogative  ?" — ^Answer.  "  That 
they  are  to  be  punished  as  4raitors."     Now  here  comes  rather  an 
important  question  of  Privilege — "  Whether  after,  in  a  Parliament 
assembled,  the  affairs  of  the  kingdom  and  the  cause  of  calling  that 
Parliament  are  by  the  King's  command  declared,  and  certain  articles 
hmited  by  the  King,  upon  which  the  Lords   and   Commons   in 
that  Parliament  ought  to  proceed,  if  yet  the  said  Lords  and  Com- 
mons will  proceed  altogether  upon  other  articles  and  afihirs,  and  not 
at  all  upon  those  limited  and  proposed  to  them  by  the  King,  until 
the  King  shall  have  first  answered  them  upon  the  articles  and  mat- 
ters so  by  them  started  and  expressed,  although  the  King's  com- 
mand be  to  the  contrary,  whether  in  such  case  the  King  ought  not 
to  have  the  governance  of  the  Parliament  and  efiectually  overrule 
them,  so  as  that  they  ought  to  proceed  first  with  matters  prepared 
by  the  King,  or  whether  on  the  contrary  the  Lords  and  Commons 
ought  first  to  have  the  King's  answer  upon  their  proposals  before 
they  proceeded  further." — ^Answer.  "  That  the  King  in  that  behalf 
has  the  governance,  and  may  appoint  what  shall  be  first  handled, 
and  so  gradually  what  next,  in  all  matters  to  be  treated  of  in  Parlia- 
ment even  to  the  end  of  the  Parliament,  and  if  any  act  contrary  to 
the  King^s  pleasure  made  known  therein,  they  are  to  be  punished  as 
traitors."     Another  question  was,  "  Since  the  King  can  whenever 
he  pleases  remove  any  of  his  Judges  and  officers,  and  justify  or 
punish  them  for  their  ofiFences ;  whether  the  Lords  and  Commons 
can,  without  the  will  of  the  King,  impeach  in  Parhament  any  of  the 
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Baid  Judges  or  officers  for  any  of  their  offences  ?"  The  answer  is, 
"  that  they  cannot" — (that  there  is  no  such  power  of  impeachment)^ 
"  and  if  any  one  should  do  so,  he  is  to  be  punished  as  a  traitor." 

Now,  is  it  to  be  supposed  that,  by  the  Constitution,  it  belonged  to 
such  Judges  to  decide  on  Priyilege  of  Parhament? — ^Their  fate,  I 
fear,  would  have  had  Uttle  effect  upon  their  successors.  Tresilian 
was  himself  executed  as  a  traitor.  The  contriTer  of  death  for  others, 
he  perished  by  his  own  art.  Belknap,  likewise,  was  convicted  of 
treason,  but  escaped  to  Ireland. 

Succeeding  Judges  have  shown  an  equal  disregard  of  the  liberties 

of  the  people  and  of  the  law  of  the  land. — I  will  give  your  Lordships 

another  example  of  the  opinions  of  Judges  respect- 

Opinions  of  the      ing  Privilege,  that  occurred  in  the  year  1629,  the  5th 

Judges  in  Stroud*! 

Case,  M  to  iiabi-  of  Charlcs  the  First.  There  being  an  attempt  in 
for  mattenTdone  Parliament  to  inquire  into  some  of  the  tyrannical 
?Ho!J^*sS!Tri.  ^^^  o^  Charles  and  his  Ministers,  Selden  wished  a 
5?'i'*a'd  1689  q^^8*i<^>^  ^^^  ^^^  purpose  to  be  put  by  the  Speaker 
from  the  Chair.  The  Speaker  refused  to  put  the 
question,  stating  as  his  excuse,  ''  that  he  was  otherwise  commanded 
by  the  King."  '*  Dare  not  you,  Mr.  Speaker,  put  the  question, 
(said  Selden)  when  we  command  you  ?  If  you  will  not  put  it,  we 
must  sit  still :  thus  we  shall  never  be  able  to  do  any  thing.  They 
that  come  after  you  may  say  they  have  the  King's  command  not  to 
do  it ;  we  sit  here  by  the  command  of  the  King  under  the  Great 
Seal,  and  you  are  by  his  Majesty  sitting  in  this  royal  chair,  before 
both  Houses  appointed  for  our  Speaker,  and  now  you  refuse  to 
perform  your  office."  However,  the  Speaker  would  not  put  the 
question,  still  urging  that  he  had  the  King's  command  that  the 
question  should  not  be  put. 

That  Parliament  was  immediately  afterwards  dissolved.  After  the 
dissolution,  Selden,  Stroud  and  other  Members  were  prosecuted  in 
the  Star  Chamber  for  matters  done  by  them  in  Parliament.  Heath 
was  then  Attorney-general.  He  was  afterwards  impeached  for 
having  prosecuted  these  Members  for  what  they  had  done  in  Parlia- 
ment, thereby  acknowledging  that,  even  at  that  era,  such  a  proceed- 
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ing  was  considered  unconstitutional  and  unlawful.  But  it  is  stated, 
that  **  the  King,  purposing  to  proceed  against  the  Members  of  the 
House  of  Commons,  who  were  committed  to  prison  by  him  in  the 
Star  Chamber,  caused  certain  questions  to  be  proposed  to  the  Judges 
upon  the  25th  of  April.  Whereupon  all  the  Judges  met  at  Ser- 
geants' Inn  by  command  from  his  Majesty,  where  Mr.  Attorney 
proposed  certain  questions  concerning  the  offences  of  some  of  the 
Parliament  men  committed  to  the  Tower  and  other  prisons ;  at 
which  time  one  question  was  proposed  and  resolved,  viz.,  that  the 
Statute  of  4th  Henry  YIIL,  intituled,  '  An  Act  concerning  Richard 
Strode,'  was  a  particular  Act  of  Parliament,  and  extended  only  to 
Richard  Strode,  and  to  those  persons  that  had  joined  with  him.'' 
Your  Lordships  are  aware  that  that  Act  of  Parliament  has  been  held 
repeatedly  to  be  a  general  kw.  But  the  Judges  held  that  it  was 
merely  a  particular  law,  and  did  not  at  all  prevent  the  prosecution 
in  the  Star  Chamber  of  those  Members  for  what  they  had  done  in 
the  House  of  Commons. 

Then  another  question  put  by  Mr.  Attorney  at  the  command  of 
the  King  to  the  Judges  was,  **  whether  a  Parliament  man  commit- 
ting an  offence  against  the  King  or  Council,  not  in  a  parliament  way, 
might  after  the  Parliament  ended  be  punished  or  not  ?"  Observe,  the 
offence  is  supposed  to  be  committed  in  the  House  of  Commons ;  e,  g, 
making  a  speech  disagreeable  to  the  King  or  the  Minister.  "  All 
the  Judges  und  voce  answered,  he  might,  if  he  be  not  punished  for 
it  in  Parliament,  for  the  Parliament  shall  not  give  privilege  to  any 
contra  morem  parliamentarium,  to  exceed  the  bounds  and  hmits  of 
his  place  and  duty,  and  all  agreed  that  regularly  he  cannot  be  com- 
pelled out  of  Parliament  to  answer  things  done  in  ParHament,  in 
a  parhamentary  course ;  but  it  is  otherwise  when  things  are  done 
exorbitantly,  for  those  are  not  the  acts  of  a  Court."  Therefore  the 
Judges  assume  to  themselves  the  power  of  reviewing  what  had  been 
done  in  Parliament,  and  of  determining  whether  it  was  done  in  a 
parliamentary  way.  If  it  was  done  in  a  parliamentary  way,  they  al- 
lowed that  they  had  no  jurisdiction,  but  they  arrogated  to  themselves 
the  power  to  consider  whether  it  was  done  in  a  parliamentary  way. 
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and  if,  according  to  their  fancy,  not  done  in  a  parliamentary  way, 
the  power  of  punishing  the  offender.  For  unparliamentary  lan- 
goage  in  Parliament,  an  action  or  indictment  or  information  in  the 
Star  Chamher  would  lie. 

Another  question  was  this,  **  whether  if  one  Parliament  man  alone 
ahall  resolve,  or  two  or  three  shall  covertly  conspire  to  raise  fialse 
slanders  and  rumours  against  the  Lords  of  the  Council  and  Judges, 
not  with  intent  to  question  them  in  a  legal  course  or  in  a  parlia^ 
mentary  way,  hut  to  hlast  them  and  to  bring  them  to  hatred  of  the 
people,  and  the  Government  in  contempt,  they  be  punishable  in  the 
Star  Chamber  after  the  Parliament  lb  ended  ? — ^Answer.  The  Judges 
resolve,  that  the  same  was  punishable  out  of  Parliament,  aa  an 
offence  exorbitant  committed  in  Parliament  beyond  the  office  and 
besides  the  duty  of  a  Parliament  man." — ^An  excellent  recipe  for 
wreaking  vengeance,  at  the  end  of  the  Session,  upon  a  troublesome 
minority. 

My  Lords,  in  "  Nelson's  Collections"  there  is  an  account  varying  a 

little  from  this  of  the  questions  and  answers :  I  will 

t  Neb.  Coll.  374,     juflt  give  a  specimen  of  it.     There  were  several  quea- 

C\tm  3g  How.  Sta. 

Tit  238.  tions  proposed  to  the  three  Chief  Judges  about  mat- 

ters in  Parliament,  to  which  they  gave  these  an- 
swers ;  "  Whether  a  Parliament  man  offending  the  King  criminally 
or  contemptuously  in  the  Parliament  House  (and  not  then  punished), 
may  not  be  punished  out  of  Parliament? — ^Answer.  We  conceive 
that  if  a  Parliament  man  exceeding  the  Privilege  of  Parliament,  do 
criminally  or  contemptuously  offend  the  King  in  the  Parliament 
House  (and  not  there  punished),  he  may  be  punished  out  of  Parliar 
ment."  "  Whether  if  a  few  Parliament  men  do  conspire  together  to 
stir  up  ill  affections  in  the  people  against  the  King  and  the  Govern- 
ment, and  to  leave  the  Parliament,  and  by  words  or  writings  put  it 
in  execution,  and  this  not  punished  in  Parliament  it  being  an  offence 
punishable  in  Parliament,  they  may  be  punished  out  of  Parliament  f ' 
They  held  that  the  Members  were  punishable  out  of  Parliament  for 
what  they  had  thus  done  in  Parliament. 

The  Members  of  the  House  of  Commons  who  had  incurred  the 
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displeasure   of  the  Court,  bciiig  impriBoned  on  this  extrarjudicial 
opinion  of  their  Lordships,  I  will  state  shortly  the  subsequent  pro- 
ceedings.    A  habeas  corptts  was  moved  by  Stroud  and  the  others, 
and  upon  the  habeas  corpus  being  sued  out  in  the  Easter  tenn  5th 
Charles  L,  it  was  returned  that  Stroud  was  in  custody  by  virtue  of 
a  warrant  signed  by  twelve  Lords  of  the  King^s  Council ;  and  also 
by  a  warrant  under  his  Majesty's  hand,  which  is  in  these  words : 
**  Whereas,  you  have  in  your  custody  the  body  of  William  Stroud, 
Eaq^  by  warrant  of  our  Lords  of  our  Privy  CouncU,  by  our  special 
command,   you  are  to  take  notice  that  this  commitment  was  for 
notable  contempts  by  him  committed  against  ourself  and  our  Go- 
yenunent,  and  for  stirring  up  sedition  against  us  ;"  this  being  for 
what  had  been  done  in  debate  in  the  House  of  Commons.     After 
lengthened  argument  scattered  over  several  terms,  and  **  when  the 
Court  were  ready  to  have  delivered  their  opinion  in  this  great  busi- 
ness, the  prisoners  were  removed  from  the  custody  of  the  Marshal, 
and  put  in  the  Tower  of  London.     But  notwithstanding,  it  was 
prayed  by  the  counsel  for  the  prisoners  that  the  Court  would  deliver 
their  opinion  as  to  the  matter  in  law,  the  Court  refused  to  do  that 
becaane  it  was  to  no  purpose,  for  the  prisoners  being  absent,  they 
could  not  be  bailed,  delivered  or  remanded."     The  King  had  sent  a 
letter  to  the  Judges  informing  the  Court  of  the  reasons  why  the 
prisoners  were  not  sufiiered  to  come  at  the  day  appointed  for  the 
resolution  of  the  Judges ;  and  within  three  hours  after  the  receipt 
of  that  letter,  another  was  sent,  which  was  as  follows  :    **  Whereas, 
by  our  letters  of  this  day's  date,  we  gave  you  to  understand  our 
pleasure,  that  of  those  prisoners  which,  by  our  commandment,  are 
kept  in  our  Tower  of  London,  Selden  and  Valentine  should  be 
brought  to-morrow  before  you ;  now  upon  more  mature  deliber- 
ation, we  are  resolved  that  all  of  them  shall  receive  the  same  treat- 
ment, and  that  none  shall  come  before  you.     Until  we  have  cause 
given  us  to  beUeve  that  they  will  make  a  better  demonstration  of 
their  modesty,  and  civility  both  towards  us  and  their  Lordships, 
than  at  their  last  appearance  they  did. 

"So  the  Court  this  term  delivered  no  opinion,  and  the  im- 


Digitized  by 


Google 


206  PARLIAMENTARY  PRIVILEGE. 

prisoned  gentlemen  continued  in  restraint  all  the  long  yaca- 
tion." 

Each  of  the  Judges  of  the  King's  Bench  afterwards  received  a 
letter  from  the  Council  to  be  at  Seijeants'  Inn,  upon  Michaehnas 
day.  The  Chief  Justice  and  Judge  Whitelocke  were  afterwards 
summoned  to  attend  the  King,  who,  "  taking  them  apart  from  the 
Council,  fell  upon  the  business  of  the  gentlemen  in  the  Tower," 
and  "  showed  his  purpose  to  proceed  against  them  by  the  Common 
Law  in  the  King's  Bench,  and  to  leave  his  proceeding  in  the  Star 
Chamber.  Divers  other  matters  he  proposed  to  the  said  Judges  by 
way  of  advice,  and  seemed  well  contented  with  what  they  answered, 
though  it  was  not  to  his  mind,  which  was,  that  the  offences  were 
not  capital,  and  that  by  the  law  the  prisoners  ought  to  be  bailed, 
giving  security  for  their  good  behaviour."  "The  first  day  of 
Michaelmas  Term,  it  was  moved  by  Mr.  Mason  to  have  the  Resolu- 
tion of  the  Judges,  and  the  Court  with  one  voice  said,  that  they  are 
now  content  they  should  be  bailed,  but  that  they  ought  to  find 
sureties  also  for  their  good  behaviour."  The  prisoners  objected, 
that  though  "  ready  with  their  sureties  for  their  bail,  they  were  not 
for  their  good  behaviour,  and  desired  that  the  bail  might  first  be 
accepted,  and  that  they  might  not  be  urged  to  the  other,  for  which 
they  assigned  reasons."  Hyde,  Chief  Justice  said,  "  If  now  you 
refuse  to  find  sureties  for  good  behaviour,  and  be  for  that  cause  re- 
manded, perhaps  we  afterwards  will  not  grant  a  habeas  corpus  for 
you,  inasmuch  as  we  are  made  acquainted  with  the  cause  of  your 
imprisonment,"  namely,  for  what  they  had  done  in  the  House  of 
Commons.  The  prisoners  "  were  remanded  to  prison  because  they 
would  not  find  sureties  for  their  good  behaviour." 

Thus  the  Judges  ordered  Members  of  the  House  of  Commons  to 
be  shut  up  in  a  gaol  with  felons,  for  not  giving  security  that  they 
would  not  again  make  or  support  a  motion  in  their  place  in  Parlia- 
ment, offensive  to  the  King  or  his  Ministers ; — and  these  are  the 
Judges  to  whom  it  was  supposed  that  the  province  of  determining 
matters  of  Privilege  is  by  the  constitution  assigned;  and  it  is 
before  their  successors  we  are  taunted  with  the  excesses  of  the 
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House  of  Commons,  and  told  that  power  cannot  be  introated  to  the 
HouRes  of  Parliament  because  it  may  be  abused ! 

My  Lords,  I  may  mention  another  instance  of  the  respect  of  the 

Judges  for  Privilege:   your  Lordships  will  recollect 

James  1.  enaed    that  there  was  a  contest  in  the  time  of  James  the 

protest  from 

joimaisof  House     First,  as  to  whether  the  Privileges  of  the  House  of 

of  Commons     in  ■•<»  ii«ii 

the  preicnce  of  Commous  wcrc  granted  of  grace  and  favour  by  the 
leai^"******  ^  °  l^gj  or  ^ere  held  as  of  right.  The  King  insisted 
that  he  granted  them  as  of  grace  and  favour,  and 
might  withhold  them  if  he  pleased.  The  House  of  Conmions 
made  a  protest  against  this  doctrine,  which  was  entered  in  the 
Joumalfl.  When  Parliament  was  dissolved  the  King  ordered 
the  Journals  of  the  House  of  Commons  to  be  brought  before 
him,  ''and  in  the  presence  of  the  Judges"  (this  lb  entered  in 
the  minutes  of  the  Council), — ^probably  at  their  suggestion, — 
and  certainly  without  any  remonstrance  from  them,  this  protest 
was  erased  from  the  Journals  of  the  House  of  Conmions  by  the 
King^s  own  hand. 

My  Lords,  to  show  again  what  may  be  expected  from  the  Judges, 

I  would  refer  your   Lordships   to  what   they  laid 

^■J^,^^^,^  ,1     down  in  Sir  Edward  Hales's  case,  where,  with  one 

1165  •  J  Show     ^^^^  ^^^y  ^^^^  ^^^  *^®  ^^8  *^  *^®  dispensing 
47.5 ;     Comber-    power.     Chief  Justice  Herbert,  the  same  individual 
James    s,   a.d.     who  decided  the  King  v,  Wilhams,  who  had  prose- 
cuted the  five  Members,  and  who  himself  had  been 
impeached  for  that  tyrannical  proceeding, — Chief  Justice  Herbert, 
after  a  consultation  with  the  Twelve  Judges,  said, 
^dgow  to  the     "  W®  ^^^  satisfied  in  our  judgments  before,  and 
TOww.  '*"'^"°*    having  the  concurrence  of  eleven  out  of  twelve,  we 
think  we  may  very  well  declare  the  opinion  of  the 
Court  to  be,  that  the  King  may  dispense  in  these  cases,  and  go 
upon  these  grounds."     Now  attend  to  the  grounds   upon  which 
the  Judges  proceed . — 

*'  I .  That  the  Kings  of  England  are  sovereign  princes. 
'*  2.  That  the  laws  of  England  are  the  King's  laws. 
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"  3.  That^  therefore,  it  is  an  inseparable  prerogative  in  the 
Kings  of  England  to  dispense  with  penal  laws  in  particular  casea, 
and  upon  particular  necessary  reasons. 

"4.  That  of  those  reasons  and  those  necessities  the  King  himself 
is  the  sole  judge." 

My  Lords,  such  was  the  misconduct  of  the  Judges  in  the  timea 
in  which  Priyileee  was  settled,  that  Chirendon  him- 

Lord  Clarendon's  *^ 

opinion   of  the    self,  uo  enemv  to  monarchy,  and  no  enemy  to  the 

conduct    ofthe^,  «,  /  niiv 

Judges.  1  ciar.  Judgcs,  says  of  the  conduct  of  the  latter,  that 
"  when  the  people  saw  in  a  Court  of  Law,  that  law 
that  gave  them  title  to  the  possession  of  all  that  they  hvd,  reasons 
of  state  urged  as  elements  of  law.  Judges  as  sharp-sighted  as 
Secretaries  of  State,  and  in  the  mysteries  of  state ;  judgment  of  law 
grounded  upon  matter  of  fact,  of  which  there  was  neither  inquiry 
nor  proof;  they  had  no  reason  to  hope  that  doctrine,  or  the  pro- 
moters of  it,  would  be  contained  within  any  bounds. 

"  And  here  the  damage  and  mischief  cannot  be  expressed,  that 
the  Crown  and  State  sustained  by  the  deserved  reproach  and  in&my 
that  attended  the  Judges,  by  being  made  use  of  in  this  and  like  acta 
of  power ;  there  being  no  possibility  to  preserve  the  dignity,  reve« 
rence,  and  estimation  of  the  laws  themselves,  but  by  the  integrity 
and  innocency  of  the  Judges." 

Now  I  think,  that  these  instances  are  a  pretty  good  set-off  against 
the  abuses  of  Privilege  by  either  House  of  Parliament,  and  show  that 
to  the  Judges  it  would  have  been  impossible  to  have  referred  the 
determination  of  questions  of  Privilege  without  the  constitution 
being  entirely  subverted. 

But,   generally  speaking,    the   law  will  presume,   and  rightly 

presume,   that  the  Judges  will  do  their. duty;  so 

iume  that    the    also  with  cqual  propriety  will  the  law  presume  that 

House    of  Com-      ,,      ,_  ^  ^  .,,    ,       i     .      , 

mons    wiu    do    the  House  of  Commous  will  do  theur  duty. 

The  true  remedy  for  abuses  of  Privilege  is  to  be 
Remedy  for  abuM  found  in  the  Constitution  itself,  without  any  reference 
**'****  to  Courts  of  Law,  or  any  interference  by  inferior  tri- 

bunals.    My  Lords,  there  may  be  a  petition  to  either  House  by  a 
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FetfOoo  to  eidm    party  grievedy  where  he  will  he  heard  hy  himself, 
lioo.  his  counsel,  or  agent,  and  may  call  witnesses  in  sup- 

port of  his  petition.     There  may  be  a  revision  of  that  which  has 

Ctonftreoee  he-  ^^^^  ^*^^®  ^^  either  House.  There  may  be  a  con- 
twenHouM.  ferencc  between  the  two  Houses.  With  regard  to 
Diwdatkm  of  the  House  of  Commons,  there  may  always  be  a  disso- 
lution of  Parliament,  and  an  appeal  to  the  people. 
Where  there  has  been  an  usurpation  of  power  on  the  part  of  the 
House  of  Commons,  this  has  been  found  an  effectual 
itoi^tioiM  in  remedy.  I  may  remind  your  Lordships  of  the  Beso- 
A.A.170B.  lution  of  the  House  of  Commons  in  Wilkes's  case, 

whereby  they  held,  that  a  Member  expelled  from  the 
House  was  disqualified  from  being  re-elected.     That  was,  I  must 
confess,   an  abuse  of  Priyilege;  but  what  was  the 
Mm    correction  of  it?     Not  by  an  appeal  to  a  Court  of 


Law,  but  by  an  appeal  to  public  opinion ; — a  House 
of  Commons  being  afterwards  returned  by  the  constituent  body  by 
whom  that  Besolution  was  reversed. 

With  regard  to  any  individual  loss  or  injury  from  any  proceeding 

of  Cora-      ®^  *^®  House,  there  may  be  compensation  awarded^ 

moos  bn  awarded    and  there  are  various  cases  where,   upon  petition 

eompcnsatioii 

vbora  there  has      to  the  House  of  Commous,  Compensation  has  been 
**«n*inr'  awarded,   and  an  effectual  remedy  has   been   af- 

forded. 

My  Lords,  the  interference  of  Courts  of  Law  to  correct  abuses  of 

terfmoea    of    ^^®S®  ^  wholly  unueccssary.     It  never  has  been 

couztiofLawiiot    put  in  pmcticc.     In  all  the  various  instances  in 

lit  if  try  to  cor- 

teetebuMiof  Pri-    which  it  may  be  said,  that  either  House  has  abused 
^'^^  its  Privileges,   there  is  not  in  the  annals  of  the 

administration  of  the  law  in  this  country  one  single  instance 
of  such  an  excess  or  abuse  being  corrected  or  remedied,  or 
checked  by  the  interference  of  a  Court  of  Law.  Is  it  when  Pri- 
Tilege  has  long  ceased  to  be  abused,  that  we  are  to  have  a 
remedy  introduced,  that  was  never  thought  of  when 
rMi^ton*  rinM    Privilege  was  most  rampant  ?     Since  Admiral  Grif- 
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Admiimi  orifflth*!    fith's  caac,  which  occurred  about  the  year  1759  or 

GAM,  A.I>.  1760,  '^ 

1760,  down  to  the  present  time,  I  am  not  aware  of 
any  complaint  that  has  been  made  upon  the  subject ;  and  there  has 

been  a  constant  study  to  accommodate  the  exerciBC 
Exoeiwi  of  former    of  Privilcffe  to  pubHc  Opinion.     The  excesses    of 

times  bare  beea  . 

oorrected  by  the    former   times   wcre    not  corrected  by   actions,    or 

HOUMS  thgnru 

leivei.  informations,   or  indictments.     My  Lords,   I  ven- 

ture to  say,  that  there  is  not  a  single  instance  of 
any  legal  proceeding  by  which  any  subject  of  this  country  ever 
received   a   remedy  for   an   excess    of  the   authority    of  either 
House  of  ParHament;  but,  on  the  contrary,  the  two  Houses  of 
Parliament  themselves  have  always  been  ready  from 
^'  time  to  time  to  do  what  was  just  and  right,  and  for 

that  purpose  to  pass  Acts  of  ParHament  when  necessary. 

At  common  law,  if  a  Member  of  Parliament,  being  in  execution 
for  a  debt,  was   dischanred,   the  debt  was  extin- 

Instances.  . 

At  common  Uw,     guished,  and  the  creditor  had  no  remedy.     That  was 

a  Member,  in  exe-  ,  .1  i  •      ^       tt  •..  1  a 

cution  for  debt,  a  gnevaucc  to  the  subject.    How  was  it  corrected? — 

and  the^bMras  ^7  &^  ^^^  ^^  Legislature,  not  by  a  suit  at  law.     A 

stot"^*^^  1)  Statute  was  passed  1st  James  L,  c.  13,  by  the  2nd 

J.  1.  c  13,  A.  D.  section  of  which,  a  party  who  had  sued  out  execu* 

1604,    gives   new  . 

Writ  of  Execution     tiou  might,  after  the  end  of  the  Session  of  Parli»- 
ended.  ment,  and  when  the  Privilege  had  ceased,  sue  out  a 

new  Writ  of  Execution.  Here  ParHament  itself  ad- 
ministers a  remedy  for  the  grievance  complained  of. 

The  language  of  the  Srd  section  of  that  Act  of  Parliament  ia 

most  material  for  the  consideration  of  your  Lord- 

See.  3  contains  a  * 

kgitutive  recog-  slilps.  I  say  it  is  a  Parliamentary  recognition  of  the 
of  the  House  to  powcr  of  the  two  Houses  to  judge  of  their  own  Pri- 
PriJii^**'***"  vileges,  and  to  punish  without  the  power  of  review. 
By  that  3rd  section  it  is  provided  as  follows :  "  That 
this  Act,  or  anything  herein  contained,  shall  not  extend  to  the  di- 
minishing of  any  pumshment  to  be  hereafter  by  censure  in  Parlia- 
ment inflicted  upon  any  person  which  hereafter  shall  make,  or  pro- 
cure to  be  made,  any  such  arrest  as  is  aforesaid."     Cautiously  re- 
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aerring  to  the  two  Houses  of  Parliament  the  right  which  hj  the 
conatitatioii  of  the  coimtry  they  enjoy,  by  their  censure  to  punish 
any  person  for  a  breach  of  Privilege. 

My  Lords,  by  the  12th  and  t3th  of  Will.  IIL,  c.  3,  sect.  1,  per- 
mission is  given  to  any  person  to  commence  and  pro- 

\9  ind  13  W*  8( 

c.3,(A.  O.1700),  secute  any  action  or  suit  in  the  superior  Courts 
^aimt  Memben  against  any  Member  of  either  House,  or  against  their 
fa'&f'l!^!^    servants,  immediately  after  the  dissolution  or  proro- 


SSSii«^«^  gation  of  any  Parhament,  until  a  new  Parliament, 
a^'i'on.  QY  the  same  be  re-^ssembled,  and  immediately  after 

any  adjournment  for  more  than  the  space  of  fourteen  days.  This 
again  removed  a  grievance  that  was  complained  of,  that  even  when 
Parliament  was  not  sitting,  neither  Members  nor  their  servants 
could  be  sued,  and  it  shows  that  till  then  that  Privilege  had  existed. 
By  the  1 1th  of  Geo.  II.,  c.  24,  this  Act  is  extended  to  all  Courts 
_    .  ^  of  Record  in  Eneland  and  Ireland ;  and  by  the  1 0th 

ExttDded   to   an  °  . 

coiaitibyiiGtoob    Geo.  III.,  c.  50,  it  is  enacted,  that  any  action  or  suit 

S,   e.    24    (A.  D.  •         ,       ,  1  ^  •      .  T» 

17SS),  10  Gflo.  5,  may  at  any  time  be  brought  agamst  any  Peer  or 
^arti^tJr^I^  Member  of  Parliament,  or  their  servants.  The  sta-. 
Suhd/lSJSS  *^*®  ^  ^^-  ^^^-  ^'^y  allowed  suits  to  be  brought  at 
ataoytuM.  a  Certain  distance  of  time  after  the  dissolution  or 

prorogation.  But  by  the  10th  of  Geo.  III.,  "any 
action  or  suit  may  at  any  time  be  brought  against  any  Peer,  or 
against  any  of  the  knights,  citizens  and  burgesses,  and  the  com- 
misuoners  for  shires  and  burghs  of  the  House  of  Commons  of 
Great  Britain  for  the  time  being,  or  against  their  menial  or  any 
other  servants."  By  sect.  2  there  is  an  express  provision,  that  the 
persons  of  Members  are  not  to  be  arrested  or  imprisoned ;  but  as 
there  is  no  such  provision  in  favour  of  their  servants,  the  effect  of 
the  Act  was  to  take  away  from  such  servants  the  Privilege  they  had 
before  enjoyed  of  freedom  from  arrest. 

Still  farther,  to  show  the  disposition  of  both  Houses  of  Parlia- 
4  Geo.  s.  e.  33,  mcnt  to  mould  their  Privileges  according  to  public 
ufaMprovMomM  couvcnience,  an  Act  passed  in  the  4th  Geo.  Ill,,  c. 
^^i.^^'^Sja.     33,  which  has  been  repeatedly  renewed,  and  intro- 
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SmlmTtASr"*  ^^^^  ^^^  c^^T  Bankrupt  Act  since,  by  which  any 
trader  having  Privilege  of  Parliament,  if  he  does  not 
pay  or  satisfy  a  legal  debt  to  the  amount  of  100/.  within  two 
months  after  having  been  served  with  legal  process,  may  be  made  a 
bankrupt.  Before  that  statute  this  difficulty  occurred,  that  as  a 
Member  of  Parliament  could  not  be  arrested,  there  could  be  no  act 
of  bankruptcy  by  his  lying  in  prison,  and  therefore,  although  a 
trader  and  insolvent,  his  creditors  were  without  any  means  of 
having  an  equal  distribution  of  his  effects.  For  that  evil  this  re- 
medy is  administered  ;  that  being  indebted  to  the  amount  of  1 00/., 
if  he  is  in  trade,  and  does  not  pay  the  debt  within  a  Umited  time,  a 
commission  of  bankruptcy  may  be  sued  out  against  him,  and  he  is 
stripped  of  all  his  property,  real  and  personal,  that  it  may  be 
divided  equally  among  his  creditors. 

These  Acts  of  Parliament,  changing  the  admitted  and  recognised 
law,  have  been  spontaneously  passed  for  the  express  purpose  of  faci- 
litating actions  and  executions  against  Members  of  Parliament  and 
their  servants  ; — for  the  express  purpose  of  redressing  evils  which 
the  Courts  of  Law  could  not  remedy. 

To  show  that  there  is  no  disposition  on  the  part  of  the  House 
.,   „,  „  ,  .        of  Commons  to  encroach,  I  may  likewise  refer  your 

Mr  Wellesley'a  '  -^  "^ 

cue,  1  Rum.  and     Lordships  to  what  was  done  in  the  case  of  Mr.  Lonsr 

Myl.  659. 

4  Lord  Broug.  Wellcsley,  whcrc,  upon  a  Committee  of  Privileges 
857.  *A.T*iMi.  being  appointed,  they  held  and  reported  that  he  was 
not  entitled  to  Privilege  of  Parliament,  he  being 
guilty  of  contempt  in  the  Court  of  Chancery  of  the  authority  of  the 
Mr  chariton'i  Presiding  Judge  of  that  Court.  And  there  is  the  still 
MM.  »  MyL  and    morc  recent  case  of  Mr.  Lechmere  Charlton,  where 

Cimlg,  519. 

A.  Mh  1836-7.  that  gentleman,  having  written  a  letter  to  a  Master 

of  the  Court  of  Chancery,  which  Lord  Chancellor 
Cottenham  held  was  a  contempt,  and  being  ordered 

ciaiiBi  of  ptIvi-     to  be  committed,  and  having  written  to  the  Speaker 

leg6  by  M^inben  ^  * 

disallowed   by        to  cLiim  Privilege,  a  committee  appointed  by  the 

House  of  Com- 

House  of  Commons  to  consider  his  claim,  decided 
unanimously  that  the  daim  was  unfounded. 
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My  Lords,  things  have  continued  in  this  quiet  and  settled  state 
without  any  appeal  to  the  law,  and  without  any 
unpreoedenfa^  gricYance  which  was  not  remedied  by  the  two  Houses 
themselves,  down  to  the  time  when  Mr.  Stockdale, 
the  hero  and  champion  of  the  rights  of  the  people,  brings  this 
action,  which  I  pronounce  to  be  wholly  unprecedented,  and  to  rest 
upon  no  legal  foundation.  The  action  which  Mr.  Stockdale  has 
biou^t  is  for  an  act  done  by  the  authority  of  Parliament,  in  the  ex- 
ercise of  Privilege,  and  it  is  impossible  to  point  out  any  instance  in 
which  legal  proceedings  have  been  successfully  instituted  for  any 
thing  done  by  the  authority  of  either  House,  except  the  case  of  the 
King  V.  Williams,  whicn  is  disclaimed  as  an  authority.  Down  to 
the  present  time  the  Privileges  of  Parliament  have  been  respected 
and  preserved  consistently  with  the  rights  and  liberties  of  the 
people.  What  would  have  been  the  state  of  things  if  questions  of 
Privilege  had  been  resigned  to  the  decision  of  the  Courts  of  Law  we 
cannot  say  with  certainty ;  but  judging  from  the  few  decisions  in 
which  the  Courts  have  usurped  the  jurisdiction,  there  is  great 
cause  for  apprehension  that  all  the  Privileges  of  Parliament  would 
have  been  annihilated,  and  a  thorough  despotism  long  ere  now  es- 
tablished. 

It  is  objected,  however, — why  not  submit  the  Privileges  of  Parlia- 
^  ,.  ^    .  «_.     ment  to  the  decision  of  the  Courts   of   Common 

Sa&d  that  the  Vvi- 

'nkgm  of  Pariu-     Law,  as  well  as  the  Prerogatives  of  the  Crown  ?    My 

ment  may  as  well 

te  sabmittcd  to  Lords,  for  obvious  reasons.  In  the  first  place,  any- 
LaV  a»  the  Pre-  thing  douc  by  an  officer  of  the  Crown  in  the  exercise 
]55^*  of  the  ^j£  ^jjg  Prerogative  professes  to  be  done  according  to 
the  Common  Law,  and  the  Courts  of  Common  Law 
are  competent  to  determine  upon  it.  Prerogative  is  well  defined ; 
it  ]8  part  of  the  Common  Law,  of  which  the  Judges  are  cognizant. 
There  is  no  other  tribunal  before  which  such  a  question  can  be 
agitated  and  decided.  From  the  Courts  of  Common  Law  there  is 
an  appeal  to  a  Court  of  last  resort,  independent  of  the  Crown, 
which,  upon  questions  between  the  Crown  and  the  subject,  must  be 
supposed  to  be  impartial.     There  is  no  danger  from  such  a  course. 
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and  such  a  course,  therefore,  has  been  pursued  without  mischief  or 
inconyenience. 

It  is  observable,  also,  that  for  the  exercise  of  a  power  on  die  part 
of  the  Crown,  analogous  to  that  which  is  now  called  in  question, 
there  would  be  no  remedy  at  law.  Suppose,  my  Lords,  that  a  pro- 
clamation were  issued  by  the  Crown,  ofiering  a  reward  for  the  ap* 
prehension  of  an  individual  by  name,  on  the  charge  of  treason,  or 
murder,  or  any  other  crime,  could  it  be  contended  for  a  moment 
that  an  action  or  an  indictment  would  be  sustainable  against  the 
printer  of  such  proclamation  1 

Then  we  are  asked,  what  course  is  to  be  followed  if  some- 
^    thing  very  outrageous   should  be  done  by    either 

SappositioiM     of  °  J  -^  J 

flagrant  abuse  of    Housc  of  Parliament  ?  Suppose  there  were  an  injunc- 

power  OD  the  part  _. 

of  the  Houie  of  tion  from  the  House  of  Commons  against  proceeding 
BoMto^be  im£/  ^^  *"^  ejectment,  or  a  warrant  from  the  Speaker  to 
put  a  man  to  death  for  an  alleged  breach  of  Privilege 
in  suing  a  Member  for  a  debt  ?  What  is  to  be  done  in  such  a  case, 
my  Lords  ?  My  answer  is,  that  it  is  not  decent,  and  it  is  not  to  be 
permitted,  to  make  such  a  supposition.  It  might  as  well  be  said, 
what  is  to  be  done  if  the  Sovereign  should  personally  commit  some 
great  crime  ?  Or  what  b  to  be  done  if  the  Judges  of  the  Courts  of 
Law  grossly  pervert  their  powers  ? 

I  would  refer  your  Lordships  to  the  observations  upon    this 

subject  of  Mr.  Finch,  afterwards  Lord  Nottingham, 

h^m'i'^ai^mait      "1  the  great  case  of  Monopolies,  The  East  Lidia  Com- 

S.^n'^^  P'^y  "•  ^"'^y-  "«  "'y^  "  I  take  it,  the  po«i. 
dy»,  10  How.  sta.    bility  of  the  abuse  of  power  is  no  objection  airainst 

Tri.   407.     A  D.  "^  '^  ^  -^ 

1684.  That  the  that  powcr ;  for  by  this  argument,  though  the  King 
SbuM  ii  no  oi^eo-  has  a  powcr  and  prerogative  by  law  to  restrain  soh- 
tkm  to  power.  j^^  ^^^  going  bcyoud  the  sea  by  a  Yitf  exeat  reg- 
num ;  *  No.'  say  they,  '  he  cannot ;  for  then  he  may  restrain  all  his 
subjects  from  going  out  of  the  kingdom,  and  so  imprison  and  hinder 
every  one  from  going  out  of  the  nation.'  *  *  *  %o  that  this 
way  of  ai^uing  does  strike  at  all  power,  and  I  need  give  no  oiher 
reason  for  it ;  for  there  can  be  no  power  at  all  which  is  not  accom- 
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panied  with  some  trust;  and  there  is  no  trust  hut  it  possibly 
(morally  speaking)  may  be  broken." 
There  is  also,  my  Lords,  a  striking  passage  in  Yorke*s  Law  of  For- 
feiture,  upon  this  possibility  of  abuse.  He  says, 
V^  lT"  f  "  '^^  ^^  ^"^  ^^*  suppose  the  possibihty  of  wrong. 
Forfeiture, p.  108,     siuce  it  cauuot  mark  out  or  assist  the  remedy;  yet 

Sd  ed.  (1746),  to  ,  -     ,  .       ,      ,  .    , 

the  MiiM  dftct.  every  member  of  that  representative  body  might  ex- 
claim in  the  words  of  Crassus,  the  Roman  orator, 
when  he  opposed  the  encroachments  of  a  tyrannical  consul  on  the 
authority  of  the  Senate,  '  file  non  consul  est,  cut  ipse  senator  non 
sum.*  He  is  no  King,  to  whom  we  are  not  a  House  of  Parliament. 
On  the  other  hand,  should  the  representative  of  the  Commons,  like 
that  of  Denmark,  surrender  the  rights  and  liberties  of  the  people 
into  the  hands  of  the  King,  and  the  King,  instead  of  dissolving  the 
Parliament,  should  accept  the  surrender,  and  attempt  to  maintain  it, 
contrary  to  the  laws  and  to  the  oath  of  the  Crown  ;  or  should  the 
two  Houses  take  the  power  of  the  militia,  the  nomination  of  the 
Privy  Councillors,  and  the  negative  in  passing  laws,  out  of  the 
Crown,  these  would  be  cases  tending  to  dissolution ;  that  is,  they 
are  cas^  which  the  law  will  not  put,  being  incapable  of  distrusting 
those  whom  it  has  invested  with  the  supreme  power,  or  its  perpetual 
duration ;  and  they  are  out  of  the  reach  of  laws  and  stated  reme- 
dies, because  they  render  the  exercise  of  them  precarious  and  imprac- 
ticable. This  observation  may  be  applied  to  every  similar  case 
which  can  be  found  in  imagination  relative  to  the  several  estates ; 
with  this  dijGference,  that  it  holds  strongest  as  to  the  King,  in  whom 
both  the  Common  and  Statute  Laws  have  reposed  the  whole  exe- 
cutive power :  nor  could  the  least  branch  of  it  be  lodged  in  the  two 
Houses,  for  the  purpose  of  providing  a  judicial  remedy  against  him, 
unless  the  Constitution  had  erected  imperium  in  imperio,  and  were 
inconsistent  and  destructive  of  itself.  Should  it  then  be  asked, 
What !  has  the  law  provided  no  remedy  in  respect  of  the  King  ? 
and  is  the  political  capacity  thus  to  furnish  an  exemption  in  his  na- 
tural, from  being  called  to  account  ?  The  law  will  make  no  answer, 
but  history  will  give  one.     When  the  King  invaded  the  fxindamental 
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Constitution  of  the  realm,  the  Convention  of  Estates  declared  an  ab- 
dication,  and  the  Throne  yacant.  Indeed,  the  political  charactCT,  or 
the  King  considered  as  an  estate,  still  subsisted  in  notion  and  judg- 
ment of  law ;  the  right  of  the  people  to  be  governed  by  a  limited 
monarchy,  according  to  the  ancient  exercise  and  distribution  of 
powers  between  the  three  estates,  remained  as  much  as  ever ;  but 
the  exercise  of  the  government  was  suspended,  which  made  it  a  case 
tending  to  dissolution." 

The  proper  answer  to  be  given  to  such  questions  is,  "  They  are 
not  reasonably  or  properly  to  be  put,"  and  if  th^ 
Pvamount  po«er  are  put,  I  cau  Only  say,  that  such  usurpation  of 
^ha^  *°°^  power  tends  to  a  dissolution  of  society.  In  such  a 
case  revolution  has  begun,  and  resistance  is  not  rebel- 
lion. But,  my  Lords,  wherever  there  is  paramount  power,  there 
is  some  possibility  of  abuse,  and  paramount  power  must  subsist 
somewhere.  In  a  pure  despotism,  it  is  in  the  sovereign.  In  a 
limited  monarchy  the  power  is  distributed  in  various  departments 
of  the  State,  but  in  each  department  it  is  without  any  control  by 
the  common  process  of  law.  The  constitution  cannot,  by  antici- 
pation, provide  a  legal  remedy  for  the  act  of  abuse,  as  it  supposes 
that  power  which  is  conferred  for  the  public  good  will  be  constitu- 
tionally and  beneficially  exercised. 

But,  my  Lords,  I  may,  if  it  were  necessary,  draw  a  dear  distinc- 
tion between  this  order  of  the  House  of  Commons 
The  preient  order    authorizing  a  publication  of  its  proceedings,  and 

ie  within  thege.  j  i.       u  i^        J  *  i 

nerai  Jurisdiction  such  an  Order  as  has  been  referred  to,  namely,  a  war- 
CommoM!'""        rant  for  the  execution  of  a  prisoner.     The  order  now 

under  discussion  is  within  the  general  jurisdiction  of 
the  House  of  Conunons.  The  other  would  not  be  so,  and  might 
therefore  be  considered  as  illegal  and  void.     There  is  therefore  no 

resemblance  between  such  outrages  as  have  been 

The  esm  of  abuM 

furpoMd,  would  hypothetically  supposed,  and  a  resolution  to  print 
fM«»i''juriiit  papers  for  general  information,  which  was  passed  by 
^'^  the  unanimous  consent  of  the  House,  and  which  haa 

been  sanctioned  and  approved  of,  and  adhered  to,  by  the  most 
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eminent  men  of  every  party  and  dasa  in  the  present  House  of  Com- 
mona. 

My  Lords,  these  are  the  objectionsy  as  far  as  I  am  aware,  that 
have  been  urged  to  this  power  being  reposed  in  the  two  Houses  of 
Parliament.  I  say  that  they  are  no  answer  at  all  to  the  arguments 
of  expediency  and  necessity  by  which  the  exercise  of  this  power  is 
supported. 

I  submit  to  your  Lordships,  therefore,  that  it  appearing  upon  this 
record  that  the  action  is  brought  in  respect  of  an 


^offlnt    net   authorized  and    commanded    by  the   order   of 

teaneh  of  arga-  *' 


the  House  of  Commons,  and  for  the  purpose  of  re- 
versing that  order,  the  question  of  Privilege  arises 
directly : — ^that  arising  directly,  this  Court  has  no  jurisdiction  what- 
ever over  it . — ^that  this  Court  has  only  to  learn  that  it  was  ordered 
and  directed  by  the  House  of  Commons  in  the  exercise  of  a  Privi- 
lege which  they  claim,  and  thereupon  to  give  judgment  for  the  De- 
fendants. 

II. — ^My  Lords,  I  now  proceed  to  consider  the  effect  that  is  to  be 
ascribed  to  that  Resolution  of  the  House  of  Commons 
sceoDd  poiitt.  irhich  is  set  out  upon  the  plea,  and  which  is  ad- 
mitted by  the  demurrer.  It  is  alleged  that  it  was  resolved,  declared 
and  adjudged  by  the  House  of  Commons,  "  that  the  power  of  pub- 
lishing such  of  its  Reports,  Votes  and  Proceedings,  as  it  should  deem 
necessary  or  conducive  to  the  public  interest,  is  an  essential  incident 
to  the  constitutional  fdnctions  of  Parliament,  more  especially  to 
the  Commons  House  of  Parliament,  as  the  representative  portion 
of  it." 

I  have  to  contend,  my  Lords,  that  even  if  this  question  is  sup- 
posed  to  arise  incidentally,  your  Lordships  would  be 
tioD  ariMi  ixd.  bound  by  that  Resolution  so  set  out  and  admitted  on 
upon  the  raoord  the  record.  Now,  if  this  be  the  law,  as  it  is  declared 
j^^CT*^!^  ^y  *^*  House  of  Commons,  it  is  quite  clear  that  the 
Ddimdaiiti.  actiou  Cannot  be  maintained,  because  the  resolution 

RoiMBor  Com.  asserts,  and  adjudges,  that  the  power  of  Parliament, 
^mi,  ^t/HnmS'     ^^<^^  1^^  ^i^  exerdsed  in  this  particular  instance, 
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on  tiM  leoord,  does  belong  to  the  House  of  Commons,  and  is  essen^ 

i^udieadan  by  «  tial  to  the  functions   of  the  House  of  Commons. 

jurirtirtiZ*"'Md  If  ^^e  law  of  Parliament  be  as  so  declared,  it  is  quite 

therefore  Court  of  ^i^^  ^ij^t  the  present  action  cannot  be  maintained. 

Law  bound  by  it.  ^ 

because  the  order  by  which  this  Report  was  pub- 
lished was  made  in  the  exercise  of  a  legitimate  authority. 

There  is  no  traverse  of  this  allegation ;  there  is  no  qualification 
of  it ;  there  is  no  replication  alleging,  that  the  House  of  Commons 
have  ever  decided  otherwise,  or  that  the  House  of  Lords  have  ever  de- 
cided otherwise.  There  is  neither  traverse,  nor  confession  and  avoid- 
ance ;  but  there  is  a  simple  demurrer,  admitting  this  adjudication  on 
the  part  of  the  House  of  Commons  respecting  the  law  of  Parliament. 
That  being  so,  it  must  be  taken  for  true  that  such  an  adjudication  took 
place  ;  and  there  having  been  such  an  adjudication,  unqualified  and 
uncontradicted,  I  say  that  if  your  Lordships  were  incidentally  to 
take  notice  of  this  question  (I  maintain  that  it  arises  directly,  but  if 
it  were  supposed  to  arise  incidentally),  your  Lordships,  as  a  Court 
incidentally  having  cognizance  of  this  question,  would  be  bound  by 
the  law  laid  down  by  the  Court  of  original  jurisdiction  thus  brought 
to  your  notice. 

Now,  my  Lords,  it  is  quite  clear  that  such  a  Privilege  may  ezist« 
The  Court  cannot  take  upon  themselves,  d  priori,  to 
^^on^ra^  8*y  ^1"^*  ^^^  1»  "lot  8^ch  a  power  vested  in  the 
OT*^tfirp2^.  ^^^®  ^^  Commons.  There  is  nothing  absurd  in  it. 
kge  claimed  ex-  It  involves  uo  mathematical^  or  physical,  or  moral 
absurdity,  or  impossibihty.  It  is  not  as  if  it  were 
asserted  that  a  square  might  be  a  circle.  It  is  a  power  that  may  be 
conferred,  that  may  have  been  conferred,  and  that  may  exist.  Well, 
then,  how  can  your  Lordships,  sitting  here  upon  a  demurrer,  say 
that  it  does  not  exist  ?  What  organs  have  the  Court  to  discover 
whether  or  not  the  adjudication  of  the  House  of  Commons  be  cor- 
rect ? — whether  or  not  the  House  does  possess  the  power  which  is 
asserted  to  belong  to  it  ?  There  being  no  traverse,  no  issue  joined, 
no  qualification  upon  the  power  alleged,  how  can  your  Lordships  say 
that  it  does  not  exist  ?    If  the  Plaintiff  meant  to  deny  its  existence. 
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he  onglit  to  bare  replied  and  raised  an  iasue  of  fact — ^instead  of  de- 
murring. Let  me  very  respectfully  ask  your  Lordships,  by  wbat 
process  you  will  find  tbat  tbis  adjudication  of  a  Court  of  peculiar 
jurisdiction  is  erroneous  ?  To  prepare  for  deciding  on  Uus  demurrer, 
are  your  Lordsbips  to  searcb  tbe  Journals  ?  Are  your  Lordsbips  tx) 
read  tbe  debates?  Are  you  to  go  tbrongb  tbe  votes  of  botb  Houses 
of  Parliament  ?  Are  you  to  inquire  wbetber  this  power  bas  ever  been 
ezerdsed  ?  Now,  merely  looking  to  tbe  record,  tbis  power  may  baye 
been  exercised  in  a  thousand  instances.  For  anything  tbat  the  Court 
can  know,  merely  looking  to  the  record,  it  may  go  back  to  tbe  time 
when  printing  was  first  invented;  and  it  may  have  been  a  sub- 
stitute for  another  mode  of  publishing  to  the  community  tbat 
existed  before  tbe  invention  of  printing.  For  anything  that  your 
Lordships  can  tell,  looking  at  the  record, — ^before  tbe  separation  of 
tbe  two  Houses  of  Parliament,  there  may  have  been  a  constant, 
steady,  unquestioned  power  exerdsed  of  communicating  to  the 
public  all  the  proceedings  of  Parliament  which  Parliament  thought 
it  was  for  tbe  public  good  should  be  communicated,  although  ac- 
cusing individuals  of  misconduct.  This  power  may  have  been 
exercised  by  tbe  Wittenagemote.  How  are  your  Lordsbips  upon 
demurrer  to  know  that  tbis  has  not  been  so  ?  It  may  be  so.  It  is 
asserted  tbat  tbis  is  tbe  Law  of  Parliament.  How  can  the  Court 
find  out  tbat  tbis  is  not  so,  and  bas  not  always  been  so  ?    Is  it  upon 

a  demurrer  in  law  that  your  Lordships  are  to  look  to 
^ild^aflM^  "««  whether  tbis  be  the  fact?  It  clearly  will  not  do 
Jj*["JJ^*^*J^  merely  to  confine  yourselves  to  judicial  determina- 
y/Oe^B  of  puiia-    tious,  for  judicial  determinations  never  will  tell  your 

Lordsbips  what  are  die  Privileges  of  Parliament.  As 
I  ventured  to  observe  yesterday,  there  are  many  of  tbe  most  unques- 
tioned and  essential  Privileges  of  Parliament  that  never  have  been 
controverted,  and  upon  which,  therefore,  there  is  no  judicial  deci- 
sion. There  being  this  adjudication  set  out  upon  the  record  and 
admitted,  bow  is  tbe  Court  to  say  tbat  it  is  erroneous  ? 

My  Lords,  tbis  is  not  at  all  like  a  declaration  of  the  House 
of   Commons   upon    a  question    of    Common    Law   unconnected 
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Thb  li  not  •  Re-    with  Priyilege.     Such  declarations  are  certainly  to 

folution    by   the  ^^  ' 

Houie  or  Com-    he  disregarded.     If  the  House  of  Commons  were  to 

ndont  upon  e 

question  of  Com-  come  to  a  resolution  respecting  the  validity  of 
^aa  e'^quation  general  Warrants  by  a  Secretary  of  State,  or  on  any 
of  ^pariinncniary     question  of  Commou  Law  of  which  your  Lordships 

are  the  proper  judges,  the  Court  would  not  notice 
such  resolution,  and,  if  pressed  upon  them,  might  treat  it  with  con- 
tempt. But  this  is  not  a  resolution  respecting  Common  Law,  of 
which  your  Lordships  are  the  interpreters,  but  it  is  a  resolution  re- 
specting Parliamentary  Privilege,  of  which  your  Lordships  have  not 
the  means  of  judging  proprio  vigore. 

It  is  not,  to  be  sure,  a  judgment  between  litigating  parties  in  any 
particular  suit ;  but  it  is  not  the  less  binding  for  that  reason.  Tour 
Lordships  are  aware  that  there  are  various  instances  in  which  general 
certificates  or  findings  of  the  law  are  regarded  as  authoritative  de- 
clarations of  the  law.  There  are  resolutions  of  the  Judges  in  Lord 
Coke's  Reports,  which  are  always  considered  as  evidence  of  the 
law,  and  in  any  Court  in  which  the  laws  of  England  would  be  con- 
sidered as  a  foreign  law,  any  resolution  of  the  Judges  authoritatively 
promulgated  would  be  considered  as  clear  evidence  of  the  law. 
When  a  custom  of  trade  has  been  found  by  a  jury,  judicial  notice 
is  to  be  taken  of  it.  When  the  Recorder  of  London  has  certified 
the  customs  of  London,  his  certificate  is  received  as  proof  of  these 
customs  in  aU  succeeding  times.  My  Lords,  why  is  not  the  Court 
to  give  to  this  adjudication  of  a  House  of  Parliament  the  effect  that 
would  be  due  even  to  an  adjudication  or  decision  of  an  Eccle- 
siastical Court,  or  the  Court  of  Admiralty,  or  the  Coiirt  of  Exche- 
quer, or  any  other  Court  of  peculiar  jurisdiction  ? 

This  may  even   be  considered   as   a  question   of  foreign  law. 

If  a  similar  action  were  brought  in  Scotland  be- 
Srfed"2.**Jii^  fore  the  Court  of  Session,  or  the  SherifTs  Court, 
ttm  of  fordgn    ^^  ^j^gjg  ^g^  pleaded  in  justification  an  order  of 

the  House  of  Commons,  I  say  that  that  would  raise 

a  question  of  foreign  law,  which  the  Scottish  Courts 
teM^^ttit'ae^    would  have  to  determine.    They  are  to  administer 
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i^J^'  *"  the  law  of  Scotland,  aad  not  to  administer  the  Law 
of  Parliament.  It  w6uld  be  the  same  as  if  a  ques- 
tion of  French  law  or  of  Spanish  law  ardse  befo» 
wheicqufiitioDor  them.  If  it  arose  incidentally,  they  must  determinie 
XSJS«"^'  it  in  the  best  way  they  can.  If  it  arose  directly,  of 
^^^eottitii  course  they  would  inevitably  be  bound  by  the  deci- 
sion of  the  foreign  court.  But  I  say  this  may  be  con- 
ndered  as  a  question  of  foreign  law  arising  before  your  Lordships. 
If  an  action  were  brought  before  the  Court  of  Policy  in  Guiana  for 
a  libel,  being  a  writing  published  by  order  of  the  House  of  Com- 
mons, and  the  Judges  who  are  sworn  to  adminster  the  Dutch  law 
were  to  decide  upon  it,  there  can  be  no  doubt  that  the  question  of 
Parliamentary  Privilege  would  then  be  a  question  Of  foreign  law. 
I  submit  to  your  Lordships,  that  even  when  the  same  question 
arises  in  the  Courts  of  Common  Law  in  England,  still  this  question 
of  Parliamentary  Privilege  is  equally  to  be  considered  as  a  question 
of  foreign  law,  and  that  the  Court  deciding  incidentally  a  question 
of  foreign  law,  or  a  question  that  belongs  to  another  tribunal,  is 
bound  (according  to  innumerable  authorities)  to  follow  the  law  of 
the  court  of  original  jurisdiction. 

Now,  my  Lords,  let  me  suppose  an  action  brought  by  a  Member  of 
Parliament  arrested  upon  an  indictment  for  libel,  for  being  unlaw- 
fully imprisoned  contrary  to  Privilege,  and  the  prosecutor  now  sued, 
by  way  of  plea  should  set  out  the  indictment  found,  and  go  on  to 
allege,  that  against  prosecution  for  libel  there  is  no  Parliamentary 
Privilege, — ^vouching  the  Resolutions  of  both  Houses  of  Parliament 
upon  that  subject,-— and  that  there  should  be  a  demurrer  to  the  plea. 
Must  there  not  be  judgment  for  the  Defendant,  without  inquiring 
whether  those  resolutions  are  right  or  wrong? — without  inquiring 
whether  Privilege  of  Parliament  does  or  does  not  extend  to  a  prose- 
cution for  libel  ? 

Independently  of  any  adjudication  upon  the  subject,  it  is  enough 
at  once  to  entitle  me  to  your  judgment,  that  the  record  shows  the 
alleged  grievance  to  arise  from  an  act  done  by  the  authority  of  a 
House  of  Parliament  in  the  exerdse  of  Privilege ;  for,  the  question 
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of  Privilege  thus  arising  directly,  you  have  no  jurisdiction  to  inquife 
into  it.  But  if  the  question  were  supposed  to  arise  tncidentally,  I 
have  proved  that  I  am  equally  entitled  to  your  judgment,  as  the 
kw  of  Parliament  respecting  the  question  emhodied  in  the  resolu- 
tion of  the  3 1st  of  May,  is  set  out  upon  the  record  and  admitted  hy 
the  demurrer. 

I  shall  now  proceed  strictly  to  examine  aU  the  authorities  upon  the 
propositions  for  which  I  have  contended, — and  I  think 
Prop^ici^^  1 1^^^  ^  ^^  ^  demonstrate  to  your  Lordships  that 
■™*  "*  they  fully  support  each  of  those  propositions. 

I  begin  with  authorities  shewing  that  the  Law  of  Parlia- 
irt.  Tothowthmt  "^^^^^  Privilege  is  distinct  and  separate  from 
theLawofPariu.     the    Commou  Law  of    England,   and    therefore  is 

menC  it  dilTerent  ,  *^  , 

ftotrtbeCommoD  not  a  law  which  your  Lordships  are  to  admi- 
nister. 

The  earliest  authority  I  am  aware  of  upon  this  point  is  in  the 
reign  of  Richard  the  Second,  after  the  famous,  or 
cT  J.  Traiiian,  rather  infamous  decision  of  Tresilian  and  Belknap, 
i.lpari.  Hist  207.  ^^^  ^^^^  companious,  on  Parliamentary  Privilege, 
issai)*  ^  D^oiarcd  ^^^°  ^^^"^  Judgcs  camc  to  be  tried  themselves  upon 
to  be  by  the  Law  an  impeachment,  a  question  arose  respecting  the 
which  Parliament  modc  of  proceeding — and  it  was  objected  that  this 
minister.  impeachment  against  them  for  their  misconduct  was 

not  according  to  the  Common  Law. 

"The  King  commanded  the  Lords  to  examine  the  articles  se- 
verally, which  they  did,  with  great  labour  and  diligence,  until  the 
13th  of  February.  During  this  interval  the  Justices,  Serjeants  and 
other  sages  of  the  law,  both  of  the  Realm  and  of  the  Civil  Law, 
were  chai^d  by  the  King  to  give  their  faithful  advice  to  the  Lords 
of  Parliament  how  they  ought  to  proceed  in  the  said  appeal.  'Who 
answered,  '  That  they  well  understood  the  tenor  of  the  said  appeal, 
and  affirmed  that  it  was  not  made  nor  brought  according  as  the  one 
law  or  other  required.'  Upon  which  the  said  Lords  of  Parliament 
having  taken  deliberation  and  advice,  it  was  by  the  assent  of  the 
King,  with  their  common  accord, '  declared,    '  That  in   so  high  a 
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crime  that  is  laid  in  this  appeal,  and  which  touches  the  person  of 
the  King,  and  the  estates  of  this  realm,  and  is  perpetrated  by 
persons  who  are  Peers  thereof,  together  with  others,  the  cause 
cannot  be  tried  elsewhere  but  in  Parliament ;  nor  by  any  other  law  or 
Court  except  that  of  Parliament.' "  The  articles  were  allowed  to  be 
contrary  to  the  Common  Law,  but  still  the  proceeding  was  to  be  by 
the  Law  of  Parliament,  "and  that  it  belongs  to  the  Lords  of  Par- 
liament, and  to  their  free  choice  and  liberty,  by  ancient  custom  of 
Parliament,  to  be  Judges  in  such  cases,  and  to  judge  of  them  by 
the  assent  of  the  King." 

Thus  it  is  in  the  earhest  instance  to  be  found  on  our  records,  you 
have  both  propositiolis  established,  that  the  Law  of  Parliament  is  a 
peculiar  law,  and  that  it  belongs  to  the  Houses  of  Parliament  alone 
to  administer  it. 

My  Lords,  there  is  a  legislatiye  declaration  of  the  same  doctrine 

by  King,  Lords  and  Commons.     I  will  show  in  an 

(A.D.  1387.)  Co.    Act  of  Parliament  in  the  same  reign,  in  the  1 1th  of 

Abr,  r,  7  . 

Richard  the  Second,  a  statuteable  allowance  of  this 
very  doctrine ;  the  Act  is  not  printed  with  the  statutes,  but  it  is 
clearly  an  Act  of  Parliament,  as  your  Lordships  will  see  at  a  single 
glance. 

"  The  Lords   Spiritual  and  Temporal  then  present  claimed  as 

their  liberty  and  franchise,  that  all  great  matters 

3  Pmrl.  Rolb,  544.  •' 

(Cited  Atk.  Pom,  moYcd  in  that  Parliament,  or  to  be  moved  in  any 
East,  22.)  That  futurc  Parliament,  touching  Peers  of  the  land, 
PuitmlraTshouid  should  be  discusscd  and  judged  by  course  of  Parlia- 
Ptoiii^^  ^  ment,  and  not  by  the  dvil  or  common  law  of  the 
land  used  in  the  other  lower  courts  of  the  kingdom. 
Which  claim,  liberty,  and  franchise,  the  King  in  full  Parliament 
readily  allowed  and  granted.     Le  Roi  le  voet" 

A  petition  of  the  Houses  of  Parliament,  and  the  King's  assent, 
constitute  an  Act  of  Parliament.  In  ancient  times  the  substance 
of  the  petition  was  occasionally  reduced  into  a  formal  act  by  the 
Judges ;  but  many  Acts  of  Parliament  remain  in  their  original 
form  of  petition  and  answer.     Here  we  have  a  Parliamentary  deckp 
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ration,  that  proceedings  in  Parliament  are  not  to  be  discussed  and 
judged  either  by  the  common  law  or  by  the  civil  law  in  the  inferior 
courts,  but  by  the  law  of  Parliament  in  Parliament  itself.  T\na, 
my  Lords,  has  always  been  considered,  although  the  Lords  only  are 
mentioned,  to  comprehend  the  Commons.  It  is  only  deckratorj 
of  what  the  constitution  had  always  provided,  and  it  extends  to  all 
matters  transacted  in  Parliament,  which  originate  in  Parliament,  or 
are  done  by  the  authority  of  either  House. 

I  shall  next  show  your  Lordships,  that  invariably  the  Judges 

have  refused,  either  when  consulted  by  the  House  of  Lords,  or 

when  questions  of  Privilege  have  occurred  in  their  own  Courts,  to 

decide  upon  such  questions.     The  first  instance  that 

Cueof  theEarb      J    Ij^yg    jj^^^   ^^J^    ^pOH    ^hc    SubjCCt    is    OUC    which 

of  Arundel    and  ''  " 

Devonihire,s7H.     occurred    in  the    27th    of    Henry   IV.,   of   which 

6  (*.D.  1448).  13  .  ,.,,.TiyMit-n_^ 

Co.    Rep.    63  an  account  is  to  be  found  m  Lord  Coke  s  Reports, 

Pari.  105.1  J  How.  P-  63,  and  which  is  cited  in  Sir  Robert  Atkyns^a 

The  7udgJ*di  argument  in   Rex  t;.  Williams.      Lord  Coke  says, 

dined  to  give  an  «« The  privilcffe,   Order,    or  custom   of   Parliament, 

opinion  in  a  ma^  ^  ° 

terofPariiamait.  either  of  the  Upper  House,  or  of  the  House  of 
Commons,  belongs  to  the  determination  only  of 
the  Court  of  Parliament,"  and  he  then  goes  on  to  state  what 
occured,  on  the  occasion  I  allude  to.  "  In  the  27th  year  of 
King  Henry  VI.,  there  was  a  controversy  moved  in  the  Upper 
House  between  the  Earls  of  Arundel  and  Devonshire,  for  their 
seats,  places  and  pre-eminences  of  the  same,  to  be  had  in  the 
King's  presence,  as  well  in  the  High  Court  of  Parliament  as  in  his 
Councils  and  elsewhere ;  the  King,  by  the  advice  of  the  Lords 
Spiritual  and  Temporal,  committed  the  same  to  certain  Lords  of 
Parliament,  who  for  that  they  had  no  leisure  to  examine  the  same, 
it  pleased  the  King,  by  the  advice  of  the  Lords  at  his  Parliament, 
anno  27th  of  his  reign,  that  the  Judges  of  the  land  should  hear,  see 
and  examine  the  title,  &c.,  and  to  report  what  they  conceive 
herein.  The  Judges  made  report  as  followeth :  That  this  matter, 
namely,  of  honour  and  precedency  between  the  two  Earls,  Lords  of 
Parliament,  was  a  matter  of  Parliament,  and  belongs  to  the  King's 
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HigbneM  and  the  LorcU  Spiritual  and  Temporal  in  Parliament,  by 
them  to  be  decided  and  determined." 

Sir  Robert  Atkyna,  commenting  on  this  caae,  observesy  "  One 
would  think  thia  were  a  strange  answer  of  the  Judges  to  deny  their 
advice.  Were  they  not  assistants  to  the  Lords  in  matters  of  kw  ? 
The  true  reason  of  their  dedining  to  give  their  advice  is,  it  was  a 
caae  above  them,  and  not  to  be  determined  by  the  ordinary  rules  of 
laWj  and  therefore  out  of  their  element.  Quas  supra  nos  nihil  ad 
nos  ;  therefore  their  answer  was,  that  it  was  a  matter  of  Parliament, 
and  belonged  to  the  King  and  Lords,  but  not  to  the  Judges.  This 
is  a  resolution  of  all  the  Judges  in  the  very  point,  though  this 
particular  case  concerned  only  the  Lords,  being  a  matter  of  prece- 
dency between  two  Lords  ;  yet,  as  I  have  proved,  the  Parliament  is 
one  entire  body,  and  are  mutually  concerned  in  their  powers  and 
Privileges." 

Then  comes  Thorpe's  case,  which  my  Learned  Friend  says  I  am  not 

to  rely  upon  ; — ^for  what  reason  I  know  not ; — at  the 

H.  ?(A.i>.*^i«).     ^^'^  when  it  arose  there  was  profound  tranquility  in 

iLtfii  5^1!     *^®  country.     There  was  a  Parliament  sitting ;  and  if 

Rolls,  «7.  «s&.     the  Judges  were  subject  to  any  influence,  or  had  any 

4  Prynne'iWrit*. 

67&  Hakeweii,  bias  ou  their  minds,  they  wou'd  have  been  inclined 
parL  107. 1  HatI  to  give  a  direct  opinion  against  the  Privilege  in  con- 
^'  ».  1*  E«t.  troversy  to  please  the  Duke  of  York,  then  Lord  of 
the  ascendant,  who  was  eager  to  crush  an  enemy  of 
hia  house.  The  opinion  expressed  by  Fortescue,  C.  J.,  in  the 
name  of  all  the  Judges,  must  be  considered  their  deliberate  and 
calm  and  solemn  judgment.  Now  Thorpe,  who  was  a  Baron  of 
the  Exchequer,  and  Speaker  of  the  House  of  Commons,  and  a 
strong  Lancastrian,  had  been  sued  by  the  Duke  of  York,  father  of 
Edward  lY.,  in  respect  of  his  having  taken  some  harness  or  military 
accoutrements  at  York.  The  action  was  in  the  Exchequer ;  there 
-was  a  judgment  against  him,  and  he  was  imprisoned  in  the  Fleet 
during  the  recess  of  Parliament,  he  being  then  Speaker  of  the 
House  of  Commons.  When  the  Parliament  met,  they  were  vrithout 
a  Speaker,  and  they  referred  the  matter  to  the  House  of  Lords ; 
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they  had  what  may  be  considered  a  conference  with  the  Upper 
House  to  deliberate  respecting  the  mode  of  proceeding  in  this  emer- 
gency, and  upon  that  occasion  the  Judges  were  summoned  to  gire 
their  opinion,  whether  the  Privilege  of  Parliament  extended  to  such 
a  case.  The  Speaker  being  imprisoned  for  damages  recovered  against 
him  during  the  recess  of  the  Parliament,  the  Judges  were  asked 
whether,  when  Parliament  met  again,  he  was  entitled  to  be  dis- 
charged from  that  imprisonment.  **  The  said  Lords  Spiritual  and 
Temporal  not  intending  to  impeach  or  hurt  the  liberties  and 
privileges  of  them  that  were  coming  for  the  commune  of  this  land 
to  thia  present  Parliament,  but  legally  after  the  course  of  law  to 
administer  justice,  and  to  have  knowledge  what  the  law  will  weigh 
in  that  behalf,  opened  and  declared  to  the  Justices  the  premises,  and 
asked  of  them  whether  the  said  Thomas  ought  to  be  delivered  from 
prison  by  force  and  virtue  of  the  Privilege  of  Parliament  or  no." 
The  question  of  Privilege  was  directly  submitted  to  them.  Now, 
what  do  they  say  ?  '<  To  the  whole  question,  the  Chief  Justice,  in 
the  name  of  all  the  Justices,  after  sad  communication  and  mature 
deliberation  had  amongst  them,  answered  and  said:  That  they 
ought  not  to  answer  to  that  question ;  for  it  hath  not  been  used 
aforetime,  that  the  Justices  should  in  anywise  determine  the  Pri- 
vilege of  this  high  Court  of  Parliament ;  for  it  is  so  high  and  so 
mighty  in  its  nature,  that  it  may  make  law,  and  that  that  is  law  it 
may  make  no  law ;  and  the  determination  and  knowledge  of  that 
Privilege  belongeth  to  the  Lords  of  the  Parliament,  and  not  to  the 
Justices.** 

Here  ia  an  express  authority,  that  the  Judges  are  incompetent 
to  give  any  opinion  upon  a  question  of  Privilege.  It  has  been 
suggested,  that  this  was  merely  saying  that  they  were  not  to 
determine  and  decide.  My  Lords,  that  is  not  a  just  interpretation 
of  the  language  of  the  Chief  Justice  ;  it  never  was  for  a  moment 
supposed  that  it  was  referred  to  them  to  adjudicate,  but  only  to 
give  an  opinion  to  their  Lordships,  and  that  opinion  the  Judges  re- 
spectfully refused  to  give,  just  as  I  beUeve  the  common  law  Judges 
have  since  more  than  once  refused  or  declined  to  give  an  opinion 
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Lad     EUcDbo-    lespectdiig  queatioDB  of  equity.     That  is  the  interpre- 

Tough'sopinioo  of  .  ,         .  .      i       ■»       i    -nn      i  i 

the  cAct  of  this  tation  that  IB  put  upon  it  by  Lord  EUenboroiigh^  m 
ST'*'  ^     Burdett  v.  Abbots  where  his  Lordship  says,  "  Surely 

the  word,  '  determine,'  was  not  there  meant  to  be 
used  by  them  in  the  sense  of  '  adjudge,'  but  they  meant  to 
say  no  more  than  this :  you,  the  Lords'  House,  ask  our  opinion 
upon  a  question  concerning  Rriyilege  of  Parliament  before  you, 
but  we  are  not  to  determine  that  question ;  that  is,  we  are  not 
to  giye  you  any  determinate  purpose  upon  that  subject.  The  ques- 
tion was  not  addressed  to  them  as  to  persons  who  were  to  determine 
or  adjudge  upon  it,  but  as  advisers  to  the  Lords  on  the  law.  They 
say  in  ejQfect,  it  is  not  a  proper  subject  for  us  to  enter  into  ;  it  pro- 
perly belongs  to  yourselyes ;  and  therefore  it  is  not  for  us  to  advise 
yon  upon  it." 

The  question  being  put  to  them  to  advise  the  Jjords  on  the  law, 
they  decline  to  give  any  opinion,  and  say  it  was  aquestion  with 
which  they  were  not  acquainted,  and  that  it  was  to  be  determined 
upon  in  Parliament.  The  Lords  acquiesced ;  but  what  would  the 
Lords  do  if  the  Judges  were  to  refuse  to  give  an  opinion  when 
asked  upon  a  question  of  common  law  ? 

The  next  case  upon  the  subject  is  Ferrers'  which  occurred  in 
1543.  Ferrers  was  elected  Member  for  Plymouth. 
H.  8.  (A j».  1645).  In  going  to  the  Parliament  House  he  was  arrested  in 
955.  oiompWs  Loudou  by  a  process  out  of  the  King's  Bench,  at  the 
cSSte*^DvCT!  ^^*  ^^  ^^®  White,  for  the  sum  of  200  marks,  upon  a 
875.  1  Haxatsi,  judgment  against  him  as  surety  for  the  debt  of 
W7ii]MwJur.H.c.  Waldon.  The  arrest  being  made  known  to  the 
Speaker  of  the  House,  the  Serjeant  was  ordered  to 
go  to  the  Compter  in  Bread-street,  where  Ferrers  was,  and  there  to 
demand  delivery  of  the  prisoner.  The  city  officers  resisted  the 
Seijeant;  an  affiray  ensued;  the  Serjeant  was  obliged  to  defend 
himself,  and  his  mace  was  broken.  The  Sheriffs  came  to  the 
Compter,  but  they  took  part  with  the  officers,  and  the  Serjeant 
was  compelled  to  go  without  his  prisoner.  The  House  being  informed 
of  this,  there  was  a  conference  between  them  and  the  Lords,  and 

Q  2 
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the  Lords  thought  that  it  was  a  great  contempt,  but  referred  the 
punishment  of  it  to  the  Commons^  whereupon  the  Serjeant  was 
oadered  to  go  to  the  Compter  and  demand  the  prisoner  without 
writ  or  warrant.  The  Commons  refused  a  writ  of  Privilege,  because 
there  was  an  offer  to  discharge  Ferrers  upon  a  writ  of  Privilege ; 
but  the  Commons  insisted  that  they  had  a  right  to  dischai^  him 
by  their  own  authority ;  that  is,  by  the  mace,  without  any  writ  of 
Privilege.  Accordingly  the  prisoner  was  dehvered  up  to  the 
Serjeant,  and  then  the  Sheriffs  and  the  officers  of  the  Compter 
were  summoned  before  the  House ;  and  in  the  conclusion,  the 
Sheriffs  and  White  were  committed  to  the  Tower,  and  the  other 
inferior  officers  to  other  places,  where  they  remained  till  discharged 
on  their  petition  and  submission;  and  an  Act  of  Parliament  was 
passed  to  revive  the  execution  against  Waldon,  the  principal  debtor, 
and  to  discharge  Ferrers. 

I  would  refer  your  Lordships  to  what  was  said  by  the  King  upon 
that  occasion.     "And  further,  we  be  informed  by 

Speech   or   the  ^  ^  "^ 

KiogaatothePri-     our  Judgcs,  that  wc  at  uo  time  stand  so  highly  ia 

vilegcs  of  Parlia-  ••  .        -i         .  «  t»     i.  i         • 

ment.  our  estate  royal  as  m  the  tmie  of  Parliament,  wheiem 

we  as  head,  and  you  as  Members,  are  conjoined  and 
knit  together  into  one  body  politic,  so  as  whatsoever  offence  or  in- 
jury during  that  time  is  offered  to  the  meanest  Member  of  the 
House,  is  to  be  judged  as  done  against  our  person  and  the  whole 
Court  of  Parliament,  which  prerogative  of  the  Court  is  so  great  (as 
our  learned  council  informeth  us),  as  all  acts  and  processes  coming 
t>ut  of  any  other  inferior  Courts  must  for  the  time  cease  and  give 
place  to  the  highest." 

The  Judges  concurred  in  this  declaration,  and  your  Lordships 
have  therefore  a  declaration  by  the  King,  with  the 

Concurrence  of  *  w 

tbe  Judges  in  the     concurrence  of  the  Judges,  that  what  was  done  by 
tion.  either  branch  of  the  Parliament  is  to  be  considered  as 

done  by  the  whole,  and  that  all  other  Courts  are  sub- 
ordinate to  Parliament,  and  are  to  yield  obedience  to  the  Law  of 
Parliament,  as  the  superior  Court  shall  expound  it.  The  account 
goes  on  to  say,  *<  whereupon  Sir  Edward  Montague,  then  Lord  Chief 
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Justice,  very  gravely  declared  his  opinion,  confirming  by  divers  rea- 
sons all  that  the  King  had  said,  which  was  assented  unto  by  all  the 
residue,  none  speaking  to  the  contrary. 

There  are  various  other  authorities  to  the  same  effect.     Lord 
.  ^  ^  Ck>ke,  in  4th  Institute,  writes  thus  :  "  And  as  every 

Cbke  on  the  Pri-    Court  of  justicc  hath  laws  and  customs  for  its  direc- 

▼iicgn  of  Parli»> 

menL  tiou,  some  by  the  Common  Law,  some  by  tha  Civil 

and  Canon  Law,  some  by  peculiar  laws  and  customs, 
&c.,  so  the  High  Court  of  Parliament  suit  propriis  legihus  et  con- 
tuetndinibus  iubsistit.  It  is  Lex  et  consuetudo  Parliamenti,  that 
all  weighty  matter  in  any  Parliament  moved,  concerning  of  the 
Peers  of  the  Bealm«  or  Commons,  in  Parliament  assembled,  ought 
to  be  determined,  adjudged,  and  discussed  by  the  course  of  the  Par- 
liament, and  not  by  the  Civil  Law,  nor  yet  by  the  Common  Laws  of 
this  realm  used  in  more  inferior  Courts,  which  was  so  declared  to 
be  secttndem  legem  et  consuetudinem  Parliamenti,  concerning  the 
Peers  of  the  Realm,  by  the  King  and  all  the  Lords  spiritual  and 
temporal,  and  the  like,  pari  ralione,  is  for  the  Commons,  for  any- 
thing moved  or  done  in  the  House  of  Commons,  and  the  rather,  for 
that,  by  another  law  and  custom  of  Parliament,  the  King  cannot 
take  notice  of  anything  said  or  done  in  the  House  of  Commons, 
but  by  Report  of  the  House  of  Commons ;  and  every  Member  of 
the  Parliament  hath  a  judicial  place,  and  can  be  no  witness  ;  and 
this  is  the  reason  that  Judges  ought  not  to  give  any  opinion  of  a 
matter  of  Parliament,  because  it  is  not  to  be  decided  by  the  Com- 
mon Laws,  but  secundem  legem  et  consuetudinem  Parliamenti,  and 
80  the  Judges  in  divers  Parliaments  have  confessed,  and  some  hold 
that  every  ofience  committed  in  any  Court,  punishable  by  that 
Court,  must  be  punished  (proceeding  criminally)*  in  the  same  Court, 

or  in  some  higher,  and  not  in  any  inferior  Court,  and  the  Court  of 

Parhament  hath  no  higher." 

Lord  Coke,  therefore,  regards  the  House  of  Commons  as  a  branch 

of  the  Court  of  Parliament,  and  considers  that  this 

nou  a  branch  of    Court  has  exclusive  and  pecuhar  jurisdiction  for  the 

administration  of  that  branch  of  the  law. 
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My  Lords,   the    books   swarm    with  authorities  to   the  aame 
_         effect.     I  will  refer  your    Lordships    to    what  is 
of  the  Crown,  b.    laid  down  by  HawkinSy   '*  There  can  be  no  doubt 
As  to  PriTiicge  of    but  that  the  highest  regard  is  to  be  paid  to  all  the 
proceedings  of  either  of  those  Houses,  and  that 
wherever  the  contrary  does  not  plainly  and  expressly  appear^  it 
shall  be  presumed  that  they  act  within  their  jurisdiction,  and  agree- 
ably to  the  usages  of  Parliament,  and  the  rules  of  law  and  justice." 
What  is  the  opinion  upon  this  subject  of  the  greatest  constitutional 
writer  we  have,  Mr.  Justice  Blackstone,  in  hisGommen- 

1   Blade.  Com. 

164.  As  to  the  taries  ?  The  Priirileges  of  Parliament  are  likewise  Ttarj 
large  and  indefinite. — Privilege  of  Parliament  waspiin- 
cipally  established  in  order  to  protect  its  Members,  not  only  firom 
being  molested  by  their  fellow-subjects,  but  also  more  especially  firom 
being  oppressed  by  the  power  of  the  Crown."  Then  he  goes  on  to 
repeat  and  to  sanction  what  I  have  before  stated  as  to  the  practice 
of  the  Judges  in  refusing  to  give  any  opinion  upon  the  law  of  Par- 
liament, with  which  they  are  not  supposed  to  be  conirersant. 

I  will  now  adduce  dicta  of  various  other  eminent  Judges  to  the 

same  effect.     These  are  the  words  of  Chief  Justice  De 

Judges.  ^rey,  **  This  Court,''  namely,  the  Court  of  Common 

Bn«'?rab/8  ^     Plcas,  ^*  csuuot  take  cognizance  of  a  commitment  by 

?wufc  199^^^^'     *^®  House  of  Commons,  because  it  cannot  judge  by 

the  same  law,  for  the  law  by  which  the  Commons 

judge  of  their  Privileges  is  unknown  to  us."     **  The 

^*  *^'  counsel  at  the  bar  have  not  cited  one  case  where  any 

Court  of  this  Hall  ever  determined  a  matter  of  Privi- 

P-  ^^'  lege  which  did  not  come  incidentally  before  them." 

'*  Courts  of  justice  have  no  cognizance  of  the  acts  of 

the  Houses  of  Parliament,  because  they  belong  ad  aliud  examen" 

1  would  wish  to  draw  your  Lordships'  notice  to  this  dictum  as 
extremely  important  with  reference  to  acts  of  either  House  of  Par- 
liament. Lord  Chief  Justice  De  Grey  seems  to  think  that  questiona 
of  Privilege  incidentally  arising  might  be  considered  by  a  Court  of 
Common  Law ;  but  with  regard  to  acts  of  either  House,  he  says^ 
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"  CourtB  of  Justice  hare  no  cognizance  of  the  acts  of  the  Houses  of 
PRrliament^  because  they  belong  ad  aliud  examen^ — Now,  this 
action  is  brought  for  an  act  of  one  of  the  Houses  of  Parliament ; 
therefore  it  is  not  'per  legem  hujus  celoci  that  it  is  to  be  determined. 
Mr.  Justice  Blackstone  says,  in  the  same  case,  "  Holt  dijQfered 

from  the  other  judges  in  this  point ;  but  we  must 
awikL205.  '        ^  gOTcmed  by  the  eleven,  and  not  by  the  single 

one." — ^And  in  the  Aylesbury  case  there  referred  to, 

i^o^^ySf  w  ■  m  Rex  ^__  

9.  Paty.  3  Am^  Mr.  Justice  Powys  says,  "  The  House  of  Commons 
ti^Raym.  iioe.    is  &  great  Court,  and  all  things  done  by  them  are  to 

be  intended  to  have  been  rite  acta" 
Mr.  Justice  Powys  was  of  rather  a  dijQferent  opinion  from  Chief 
Jnstioe  Hubert,  who,  upon  Williams's  case  coming  on  to  be  argued, 

and  his  counsel  haying  commenced,  "  The  Court  of  Parliament " 

interrupted  by  saying,  *'  Court  do  you  call  it  7"  upon  which  Pollix- 
fen,  the  counsel,  sat  down,  and  there  was  judgment  for  the 
Crown. — But,  says  Mr.  Justice  Powys,  "  The  House  of  Commons 
is  a  great  Court,  and  all  things  done  by  them  are  to  be  intended  to 
have  been  rite  acta"  *  *  And  in  another  place  he  says, 
**  The  House  of  Commons  are  a  great  branch  of  the  Constitution, 
and  are  chosen  by  ourselves,  and  are  our  trustees ;  and  it  cannot  be 
aupposed,  nor  ought  to  be  presumed,  that  they  will  exceed  their 
bounds,  or  do  anything  amiss. — It  would  be  unreasonable  to  put  the 
Judges  upon  determining  the  Privileges  of  the  House  of  Commons, 
of  which  Privileges  they  have  no  account,  nor  any  footsteps  in  their 
books.  The  House  of  Commons  have  the  records  of  them,  and  as 
occasion  requires,  search  them  to  find  them ;  but  the  Judges  cannot 
resort  to  those  records,  and  therefore  it  is  indeed  impossible  for  them 
to  judge  matters  of  Privily." 

Mr.  Justice  Powell,  in  the  same  case,  says,  "  The  Commons  have 

also  a  power  of  judicature — ^but  not  by  the  Common 
Powdi>  J.  1  Ld.      Law,  but  by  the  Law  of  Parliament,  to  determine 

RKfva.    1110,    €*  ,  ' 

«v.  their  own  Privileges. — ^The  House  of  Commons  are 

the  supreme  judges  of  their  own  Privileges. — ^The 

Court  of   Parliament   is  a  superior  Court   to  this    Court;    and 
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though  the  King's  Bench  haye  a  power  to  prevent  ezeesseB  of  jnriit- 
diction  in  Courts,  yet  they  cannot  prevent  such  ezoessea  in  Parlia- 
ment, because  that  is  a  superior  Court  to  them,  and  a  prohibition 
was  never  moved  for  the  Parliament." — ^That  learned 

lege,"  meaning  incidentally,  **  but  not  contrary  to  the  judgment  of 
the  House  of  Commons." 

My  Lords,  I  will  likewise  refer  you  to  what  is  laid  down  by  Lord 
Camden  in  Entick  v.  Carrington.     The  question 


Lord  camden'i       as  to  the  l^ality  of  the  warrant  of  the  Secretary  of 

opinfon  in  Entick  o        J  ^ 

V,  Carrington,  State  to  scizc  papers,  and  the  warrant  was  held  to  be 

1765),  s  wiiara,  illegal.     What  says  Lord  Camden?  *'The  only  in 

stete  Tri.  °ioi9,  stauce  of  this  kind,"  that  is  the  power  to  commit 

mudi  fliiier'  *  ft  ^^^°^*  *^®  power  to  examine  on  oath,  "  the  only 

of  Lord  Cam-  instance  of  this  kind  that  can  be  produced  is  the 

dea'»  Judgment  is 

given  than  in         practice  of  the  House  of  Commons,  but  this  instance 
is  no  precedent  for  other  cases ;  the  rights  of  that 
assembly  are  original  and  self-created,  they  are  paramount  to  our  juris- 
diction, and  above  the  reach  of  prohibitions,  injunctions,  or  error.'* 
Lord  Chief  Baron  Comyn  says,  under  the  head,  "  The  Law  and 
Usage  of  Parliament,"  "  The  Parliament,  suis  pro- 
Comyn'i  Dignt,      prii$  leqibus  et  consuetudinibus  subsistii," — "  Allmat- 

"  Parliament,"  '^  ^  .         ,      « 

(G.  1.)  ters  moved  concermng  the  Peers  or  Commons  in  Par- 

liament, ought  to  be  determined  according  to  the 
usage  and  Customs  of  Parliament,  and  not  by  the  law  of  any  inferior 
Court." 

The  same  doctrine  is  to  be  found  in  the  other  Abridgments  of  the 
Law,  with  which  I  will  not  trouble  the  Court ;  but  I  thought  it  waa 
material  to  bring  to  your  notice  the  high  authority  of  Lord  Chief 
Baron  Comyn,  who  lays  down,  as  broadly  as  I  could  wish  to  state 
it,  the  doctrine  for  which  I  contend. 

In  a  text  Book  of  considerable  authority  **  on  the  Law  and 
Customs  of  the  Parliament  of  England,"  it  is  stated,  that,  "  In 
ancient  time  the  Lords  and  Commons  of  the  Parliament  did 
p.  54.  sit  together  in  one  and  the  same  room ;  but  after- 
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wards  they  were  divided,  to  sit  in  seyeral  rooms,  and  this  was  at 
the  request  of  the  Commons,  but  yet  still  they  remain  but  one 
Court ;  and  of  all  this  I  have  seen  the  records,  one  in  the  time  of 
Henry  I.,  where  all  of  them  did  sit  together,  and  mention  is  there  made 
of  the  degrees  of  their  seats  ;  so  in  the  time  of  Bdward  HI.  39." 

In  the  same  book,  the  author  says,  "  The  Parliament  hath  three 
powers  ;  a  legislative — ^in  respect  of  which  they  are 
^  ^  called  the  Three  Estates  of  the  Realm ;  a  judicial — ^in 

respect  of  this  it  is  called  Magna  Curia,  or  the  High  Court  of  Parlia- 
ment ;  a  counselling  power — Whence  it  is  called  Commune  concilium 
regni. 

"  The  Parliament  gives  law  to  the  Court  of  King's  Bench,  and  to 
all  other  Courts  of  the  kingdom,  and  therefore  it  is  absurd  and  pre- 
posterous that  it  should  receive  law  from  it  and  be  subject  to  it. 
Tbe  greater  is  not  judged  of  the  less. 

*'  All  the  Courts  of  Conmion  Law  are  guided  by  the  rule  of  the 
Common  Law ;  but  the  proceedings  of  Parliament  are  by  quite 
another  rule.  The  matters  in  Parliament  are  to  be  discussed  and 
determined  by  the  custom  and  usage  of  Parliament,  and  the  course 
of  Parliament,  and  neither  by  the  Civil  nor  the  Common  Law  used 
in  other  Courts. 

^*  The  Judges  of  all  the  Courts  of  Common  Law  in  Westminster 
are  but  assistants  and  attendants  to  the  High  Court  of  Parliament ; 
and  shall  the  assistants  judge  of  their  superiors  ? 

"  The  High  Court  of  Parliament  is  the  dernier  resort,  and  this  is 
generally  affirmed  and  held ;  but  it  is  not  the  last,  if  what  they  do 
may  yet  again  be  examined  and  controlled. 

**  Because  the  High  Court  of  Parliament  proceeds  by  a  law  pe- 
culiar to  that  High  Court,  which  is  called  Lex  et  consuetudo  ParUa- 
menti  (and  not  by  the  rules  of  the  Common  Law),  and  consists  in 
the  customs,  usages,  and  course  of  Parliament,  no  inferior  Court 
can»  for  this  very  reason,  judge  or  determine  of  what  is  done  in 
Parliament,  or  by  the  Parliament."  **  It  doth  not 
^  '^  belong  to  the  Judges  to  judge  of  any  Law,  Custom, 

or  Privilege  of  Parliament." 
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Now»  my  Lords^  having,  I  hope,  Bhown  to  your  LordBhipB,  by  an« 

thority,  that  the  Law  of  Parliament  is  a  separate  and 

Cues  In  which      distinct  law,  and  that  it  is  to  be  administered  ex- 

dieie  prineiplet 

bare  been  acted  cluBively  by  those  superior  Courts  called  the  HonaeB 
of  Parliament,  I  will  proceed  to  cite  Yarions  cases 
that  have  come  before  the  Courts  of  Law,  where  these  prin- 
ciples have  been  judicially  acted  upon,  and  where,  it  appearing 
that  the  act  complained  of  was  done  by  the  authority  of 
either  House,  the  question  of  Privilege  has  been  considered 
to  arise  directly,  and  the  Judges  have  admitted  they  had  no 
jurisdiction. 

I  will  begin,  my  Lords,  with  Darnel's  case,  where  a  habeas  corpus 
was  illegally  refused,  or  at  least  the  Judges  iUe- 
Damers  case,  ojaUy  remanded  the  person  who  sued  it  out,  upon  a 
3  How.  State  Tii.  Commitment  by  order  of  the  King  in  CounciL  Their 
68.  if4.  conduct  upon  this  occasion  was  reprobated,   and 

their  judgment  was  reversed;  but  with  regard  to 
writs  of  habeas  corpus  sued  out  by  persons  committed  by  either 
House  of  Parliament,  the  judgments  of  the  courts  refusing  to  dia- 
charge  have  been  always  recognised  and  affirmed. 

In  Darnel's  case,  there  was  a  habeas  corpus  in  the  King's  Bendi 
by  Sir  Thomas  Darnel,  Sir  John  Corbett,  Sir  Walter  Earl,  Sir  John 
Heveningham,  and  Sir  Edmund  Hampden;  they  had  been  com- 
mitted by  the  Council  Board  for  resisting  a  forced  loan ;  the  war- 
rant was  signed  by  the  Attorney-general^  and  another  of  the 
Council.  There  being  a  motion  to  discharge  Darnel,  the  Attorney- 
general  opposed  it ;  and  he  says,  ^'  this  habeas  corpus  was  sued  out 
by  special  command,  because  these  gentlemen  gave  out  in  speeches, 
and  in  particular  this  gentleman  (that  is.  Sir  Thomas  Darnel),  that 
they  did  wonder  why  they  should  be  hindered  from  trial,  and  what 
should  be  the  reason  their  writs  were  not  returned :  nay,  his  Ma» 
jesty  did  tell  me  that  they  reported  that  the  King  did  deny  theu 
the  course  of  justice,  and  therefore  he  commanded  me  to  renew  the 
writ,  which  I  did,  and  think  I  may  do  it  eayqfficio" — ^This  was  a 
commitment  by  Mr.  Attorney-general  ex-offidOy  and  this  is  the 
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reason  he  aflsignB  upon  habeas  corptu  why  Sir  Thomas  Daniel 
ought  not  to  be  set  at  liberty. 

The  Judges  gave  an  anammoas  opinion  that  <*  if  a  man  be 
committed  by  command  of  the  King,  he  is  not  to  be  deliirered  by 
a  habeas  corpus  in  this  Court ;  for  we  cannot  inquire  into  the 
cause  of  the  commitment ;"  and  at  the  conclusion  of  their  judgment 
the  following  reasons  are  assigned :  **  Mr.  Attorney  hath  told 
you  that  the  King  hath  done  it,  and  we  trust  him  in  great 
mattesrs ;  and  he  is  bound  by  law,  and  he  bids  us  proceed  by  law 
as  we  are  sworn  to  do,  and  so  is  the  King ;  and  we  make  no  doubt 
but  the  King,  if  you  seek  him,  he  knowing  the  cause  why  you  are 
imprisoned,  he  will  have  mercy ;  but  we  leave  that.  If  in  justice 
we  ought  to  deUver  you»  we  would  do  it ;  but  upon  these  grounds, 
and  these  records,  and  the  precedents  and  resolutions,  we  cannot 
deliver  you ;  but  you  must  be  remanded." 

They  were  remanded  accordingly,  and  remained  in  custody  from 
November  to  January,  when  they  were  released  by 
nipn,  p,  59.'  Order  of  the  King  in  Council ;  but  Parliament  soon 
after  met,  and  reversed  what  had  been  done.  Sir 
Robert  Phillips  who  was  a  Member  of  that  Parhament,  speaks  of 
the  judgment  in  this  case  as  ''  a  fatal  judgdment  against  the  liberty* 
of  the  subject." 

Sir  Edward  Coke,  who  was  also  a  Member  of  this  Parha- 
ment, took  a  part  in  the  debate,  and  strongly  condemned  the 
Sir  Edwd  judgment.     The  House  of  Commons  passed  some 

^i[^udgin!mt '^  important  resolutions  on  the  subject,  which  were 
9xKiaM€m  of        transmitted  to   the  Lords :    and  after  a  long  con- 

House  of    Com-  '  ° 

rooa»  on  the  sub-  fercuce  between  the  two  Houses,  the  Judges  who 
stite  Triab,  ot  gavc  the  judgment  were  sununoned  by  the  Peers 
"*'**^  to  answer  the  charges  of  the  House  of  Commons; 

and  Mr.  J.  Jones  endeavoured  to  show  there  was  no  distinction 
between  a  commitment  by  the  King  and  a  commitment  by 
the  House  of  Commons.  These  discusssions  ended  in  the  famous 
Petition  of  Right,  which  is  a  declaratory  Act. 

My  Lords,  the  2nd  section  of  the  Petition   of  Right  recites. 
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that  divers  commissions  had  issued  requiring  the  people  to  lend 
money   to  the  Kine :    *'  and  many  of  them*  upon 

Petition  of  Right       ,     .  -       ,  ,        ,  ,      ,  ,  ,     . 

3C.  i.ci.  their  refusal  so   to    do,    have  had  an  oath    admi- 

in  eflfert^ewes  nistered  unto  them,  not  warrantable  by  the  laws 
thiijudgmenL  ^^  statutes  of  this  reahn,  and  have  been  constrained 
to  become  bound  to  make  appearance,  and  to  give  attendance  before 
your  Privy  Council  and  in  other  places."  And  section  4  recites, 
that  "  in  the  28th  year  of  the  reign  of  King  Edward  the  Third 
it  was  declared  and  enacted,  by  authority  of  Parliament,  that  no 
'  man,  of  what  estr^te  or  condition  he  be,  should  be  put  out  of  his 
lands  or  tenements,  without  being  brought  to  answer  by  due  pro- 
cess of  law."  Then  it  goes  on  to  recite  this  improper  decision 
respecting  the  habeas  corpus ;  and  the  petition  concludes  thus  : 
"  And  they  do  therefore  humbly  pray  of  your  most  excellent 
Majesty,  1 .  That  no  man  hereafter  be  compelled  to  make  or  yield 
any  gift,  loan,  benevolence,  tax,  or  such  like  charge,  without  com- 
mon consent  by  Act  of  Parliament :  2.  And  that  none  be  called  to 
make  answer,  or  take  such  oath,  or  to  give  attendance,  or  be  confined, 
or  otherwise  molested  or  disquieted  concerning  the  same,  or  for 
refusal  thereof :  3.  And  that  no  freeman,  in  any  such  manner  as  is 
before  mentioned,  be  imprisoned  or  detained.  All  which  they  most 
humbly  pray  of  your  most  Excellent  Majesty,  as  their  rights  and 
liberties,  according  to  the  laws  and  statutes  of  this  realm ;  and  that 
your  Majesty  would  also  vouchsafe  to  declare,  that  the  awards^ 
doings,  and  proceedings,  to  the  prejudice  of  your  people  in  any  of 
the  premises,  shall  not  be  drawn  hereafter  into  consequence  or 
example  ;  and  that  your  Majesty  would  be  also  graciously  pleased, 
for  the  further  comfort  and  safety  of  your  people,  to  declare  yonr 
royal  will  and  pleasure,  that  in  the  things  aforesaid  all  your  officers 
and  ministers  shall  serve  you,  according  to  the  laws  and  statutes  of 
this  realm,  as  they  tender  the  honour  of  your  Majesty,  and  the 
prosperity  of  this  kingdom." 

It  is  worthy  of  observation.  My  Lords,  that  though  this  decisiou 

of  a  Court  of  Law,  that  a  commitment  by  the  King 

that'cuminitiiMDto    ^^  Coundl  was  not  to  be  questioned,  was  denounced 
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by  PttiiaDMDt        and  revened  by  the  Petition  of  Right,— the  rule  of 

are  oaodualve  en  "^ 

tbe  Courts.  law  ifl  firmly  establiahed,    that    commitments  by 

either  Hoose  of  Parliament  are  condusiTe  on  the 
Courts  of  Westminster  Hall. 

The  cases  to  which  I  am  now  to  draw  your  attention  are,  where 
commitments  by  either  House  of  Parliament  have  been  recognised, 
and  where  the  Judges  said  they  could  not  inquire  into  the  merits 
of  such  commitments. 

There  are  two  cases  of  this  nature,  the  earliest  to  be  found,  upon 
which  no  great  reliance  can  be  placed,  as  they  oc- 
Two  cues  during  currcd  during  the  time  of  the  Republic  ;  but  worth 
^^JJjJI'™***  introducing,  because  it  is  well  known  that  Cromwell 
was  eager  to  have  justice  purely  and  properly  ad- 
ministered. As  far  as  was  consistent  with  his  own  authority,  he 
was  desirous  that  the  law  should  have  its  regular  course,  and  he 
prevailed  upon  several  upright  and  eminent  lawyers  to  act  as  his 
Judges. 

Lord  C.  J.  Denman,^^!  do  not  know  that  you  can  state,  that 
Cromwell  was  so  very  eager  for  the  pure  administration  of  justice ; 
he  is  known  to  have  established  Courts  of  High  Commission ;  and 
the  couplet  you  alluded  to  yesterday  and  which  you  supposed  to 
have  proceeded  from  Chief  Justice  Keling,  was  uttered  by  Crom- 
well. It  is  stated,  in  the  History  of  the  Rebellion,  by  Clarendon, 
that  he  was  constantly  interfering;  and  when  the  Judges  made 
allusion  to  the  Great  Charter,  he  gave  that  answer  which  you 
thought  proper  to  apply  to  a  Chief  Justice  of  this  Court. 

Mr.  Attorney-General. — ^My  Lord,  I  believe  it  wiU  be  found, 
whoever  might  be  the  original  author  of  the  rhime  on  Magna  Charta, 
it  was  adopted  by  Keling,  though  a  Chief  Justice  of  this  Court, 
and  repeated  by  him  from  the  Bench.  What  I  said  with  reference 
to  Cromwell  was  this,  that  as  far  as  was  consistent  with  his  own 
power,  he  manifested  an  anxiety  for  a  pure  administration  of 
justice ;  but  his  own  power  sometimes  required  he  should  establish 
these  Courts  of  High  Commission.  Nevertheless,  I  think  all 
historians  are  agreed  that  he  was  desirous  that  the  law  should  be 
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impartiaUy  administered,  and  for  that  porpose  he  employed,  and 
was  able  to  obtain  the  BervieeB  of  Sir  Matthew  Hale,  Chief  Jnatioe 
BoUe,  and  other  most  learned  and  virtaous  men. 

My  Lords,  Captain  Streater's  case  is  one  of  the  two  to  which  I 

alluded ;  he  was  committed  by  the  authority  of  the 

cue,  A.D.  1653, 5     HouBC  of  Commous,  and  first  sued  out  a  writ  of 

3^'^c^S^    f^abeas  Corpus  in  the  Upper  Bench  (as  this  Court 

onder  two  war-    ^^  ^jj^jj  termed)  ;  Parliament  was  sitting,  and  he 

nnts;  one  by  the  '  ° 

coundu  and  one    applied  to  be  discharged  :  Twisden  appeared  as  hia 

tyy  uio  House  of 

commona.  counsd.     It  wss  sllowcd  he  was  in  custody  under 

two  warrants,  one  by  the  Coundl,  which  waa  de- 
clared to  be  bad,  and  if  he  had  not  been  in  custody  under  the 
commitment  of  the  House  of  Commons  he  would  haye  been  imme- 
diately discharged.  The  Judge,  who,  I  behere,  was  Lord  Chief 
Justice  RoUe,  addressing  the  defendant,  said,  "  Mr.  Streater,  one 
must  be    above  another,   and  the  inferior  must  submit  to  the 

superior,  and  in  aU  justice  an  inferior  court  cannot 
TriaSrsse.  ^*^    control  what  the  Parliament  does ;  if  the  Parliament 

should  do  one  thing  and  we  do  the  contrary  here, 
things  would  run  round ;  we  must  submit  to  the  legislatiye  power ; 
for  if  we  should  free  you,  and  they  commit  you  again,  why  here 

would  be  no  end,  and  there  must  be  an  end  in  all 
Remanded  on  the    things.     When  you  say  we  are  not  to  imprison  you 

wanant    bjr    the 

Home.  without  cause  shewn,  it  is  true  we  are  not ;  but  if 

there  be  any  that  do  disturb  the  peace  of  the  nation 
we  are  to  settle  things  in  peace  and  quietness.  Another  objection 
was,  that  there  was  no  cause  expressed;  it  is  true  here  there  is 
not."  (There  was  no  cause  expressed  in  the  Parliamentary  war- 
rant.) **  We  are  judges  of  the  law,  and  we  may  call  inferior 
courts  to  account  why  they  do  imprison  this  or  that  man  against  the 
known  laws  of  the  land,  and  they  must  show  cause  to  any  man. 
In  this  case,  if  the  cause  should  come  before  us  we  cannot  examine 
it,  whether  it  be  true  or  unjust." 

My    Lords,   Cromwell's  Judge  spoke  here    as  he  would    have 
spoken  had  the  King  been  upon  the  throne.     After  this,   when 
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5^_jto^^  stete  the  Parliament  had  been  diflsolyed.  Captain  Streater 
sned  out  another  writ  of  Habeas  Corpus,  still  before 
the  Upper  Bench,  and  Twisden,  his  counsel,  gives  this  reason  why 
he  should  now  be  discharged,  that  "  the  order  of  Parliament  is  out 
of  doors,  the  Parliament  being  dissolved."  The  Attorney-general 
contended,  that  he  ought  still  to  be  kept  in  custody,  ''  for,  that 
they  ordered  that  he  should  not  be  delivered  but  by  order  of  Par- 
liament. I  conceive  he  can  be  delivered  no  otherwise  than  by  an 
order  of  Parliament,  nor  by  any  other  but  a  Parliament."  Mr. 
Attorney  says  he  could  only  be  discharged  by  Parliament.  What 
aays  Twisden  in  answer  to  that?  **  My  Lord,  a  Parliament  may 
determine,  and  Parliaments  do  determine,  and  when  they  do,  their 
orders  also  determine  with  them.  It  is  true,  that  Acts  of  Parlia- 
ment do  continue,  but  this  is  but  an  order  of  Parliament,  and  not 
an  Act  of  Parliament.  My  Lords,  we  must  come 
wSSamSf9xUm-  liither  to  be  relieved."  And  now,  to  show  that 
"*"^  justice  was  duly  administered  as  it  would  now  be, — 

as  soon  as  the  House  was  dissolved,  and  their  authority  gone. 
Captain  Streater  was  discharged  by  the  Court. 

There  is  another  report  of  this  case  in  Styles,  where  it  is  stated, 
that  "  Twisden  confessed  that  this  court  cannot  be 
scyiM,  413.  judge  of  the  Parliament ;  but  this  order  by  which  he 

is  committed  differs  from  an  Act  of  Parliament,  for  this  is  temporary 
and  determineth ;  and  although  the  authority  of  Parliament  ceaseth 
noty  yet  a  particular  Parliament  may  be  dissolved,  as  this  was."  And 
then,  according  to  that  report,  Rolle,  Chief  Justice,  says,  "  We  ex- 
amine not  the  orders  of  Parliament ;  but  the  question  is,  whether 
the  order  doth  now  continue,  and  I  conceive  it  is  determined  by 
the  dissolution  of  the  Parliament^  and  so  would  it  have  done  by  pro- 
rogation of  the  Parhament,  because  there  is  another  Session,  and  we 
can  judge  no  otherwise  of  orders  in  Parliament,  but  by  the  words 
of  them."  Rolle,  Chief  Justice,  who  had  refused  to  discharge,  or 
to  inquire  into  the  commitment,  while  Parliament  was  sitting,  holds 
that  Parliament  being  dissolved,  its  authority  was  gone. 

I  think  it  proper  likewise  to  mention  Sir  Robert  Pye's  case. 
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Sir  Robert  PyePi    which  occurred  shortly  before  the  Restoration.    In 
Lu^ow^  Me-        ^^  extract  from  Ludlow's  Memoirs,  given  in  the 

Parliament^  and  their  authority  so  Uttle  regarded,  eren 
in  Westminster  Hall,  that  Sir  Robert  Pye,  who  had  been  conunitted  to 
the  Tower  by  their  order,  suing  for  his  habeas  corpus  at  the  Upper 
Bench^  and  Judge  Newdigate  demanding  of  the  counsel  for  the  Com- 
monwealth what  they  had  to  ay  that  it  should  not  be  granted ;  the 
counsel  answered  they  had  nothing  to  say  against  it.  Whereupon  the 
judge,  though  no  enemy  to  monarchy," — (this  judge,  my  Lords,  is 
known  to  have  been  an  ennnent  lawyer  and  an  upright  man,  who, 
like  Hale,  though  disapproving  of  the  Protector,  was  induced  to 
assist  in  the  pure  administration  of  justice ;  this  judge,  it  is  said,) — 
**  ashamed  to  see  them  so  unfaithful  to  their  trust,  replied,  that  if 
they  had  nothing  to  say,  he  had ;  for  that  Sir  Robert  Pye  being 
conmiitted  by  an  order  of  the  Parliament,  an  inferior  Court  could 
not  discharge  him." 

This,  my  Lords,  is  the  declaration  of  the  ancient  law  of  Engbmd, 
and  might  have  been  made  before  the  rebellion  broke  out,  and  at 
any  time  after  it  had  ceased. 

But,  my  Lords,  I  now  come  to  cases  subsequent  to  the  Restora- 
Lord  shaftet-  ^®^'  wheu  the  Government  was  proceeding  in  its  re- 
bury'acaws.  gular  march,   and  I  refer  your  Lordships  to  Lord 

1677;  6  How.  St.     Shaftesbury's  case,  who,  in  February,  1677,  was  com- 

Tr,  1269. 

1  Freem.  153.  mitted  to  the  Tower  by  the  House  of  Lords,  under  a 

3  Kebie,  792.  Warrant,  which  did  not  specify  any  offence  of  which 

T^a^^  he  was  guilty ;  he  was  committed  along  with  the  Earl 

tempt,  by  House  of   Salisbury  and  Lord  Wharton,  during  pleasure, 

of  Lords. 

"  for  high  contempt  conunitted  against  the  House," 
no  offence  being  specified.  There  being  a  habeas  corpus  in  this 
Court,  a  motion  was  made  to  discharge  him,  and  it  was  contended 
that  the  order  for  the  commitment  was  bad,  inasmuch  as  the  general 
legation  of  high  contempt  was  too  uncertain,  and  it  ought  to  haye 
been  mentioned ;  for  the  Court,  it  was  said,  could  not  judge  of  the 
contempt ;  and  there  was  a  long  argument  that  he  was  entitled  to 
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bis  discharge*  However,  be  was  remanded  npon  the  ground  that 
the  Courts   conld   not    inquire    into    what   had  been  done  by 

either  House  of  Parliament.  In  giving  judgment^ 
|iidcm«iit»6How.  Sir  Thomas  Jones,  one  of  the  judges,  says,  ''  Such  a 
1296.  xommitment  by  an  ordinary  Court  of  justice  would 

have  been  ill  and  uncertain,  but  the  cause  is  different 
when  it  comes  before  this  high  Court,  to  which  so  much  respect  has 
been  paid  by  our  predecessors,  that  they  have  deferred  the  deter^ 
mination  of  doubts  conceived  on  an  Act  of  Parliament  until  they 
have  received  the  advice  of  the  Lords  ;  and  now,  instead  thereof 
it  is  demanded  of  us  to  control  the  judgment  of  all  the  Peers  given 
on  a  Member  of  their  own  House,  and  during  the  continuance  of 

the  same  Session.     The  cases  where  the  Courts  of 

Dlrtiiictioa  be- 

tven  direet  and  Westminster  have  taken  cognizance  of  Privilege 
out,  differ  from  this  case ;  for  m  those  it  was  only  an  m- 

ddent  to  the  case  before  them,  which  was  of  their 
cognizance,  but  the  direct  point  of  the  matter  is  now  the  judgment 
of  the  Lords.  The  course  of  all  Courts  ought  to  be  considered, 
for  that  is  the  law  of  the  Court ;  and  it  has  not  been  affirmed  that 
the  usage  of  the  House  of  Lords  has  used  to  express  the  matter 
more  particularly  on  commitments  for  contempts,  and  therefore  I 
shall  take  it  to  be  according  to  the  course  of  Parliament.  It  is  said 
that  the  Judges  are  assistants  to  the  Lords  to  inform  them  of  Com- 
mon Law ;  but  they  ought  not  to  judg^  of  any  law,  custom,  or 
usage  of  Parliament.  The  objection  as  to  the  continuance  of  the 
imprisonment  has  received  a  plain  answer,  for  it  shall  be  determined 
by  the  pleasure  of  the  King  or  of  the  Lords  ;  and  if  it  were  other- 
wise, yet  the  King  could  pardon  the  contempt  under  the  Great  Seal 
or  dischaj^  the  imprisonment  under  the  Privy  Seal.  I  shall  not 
say  what  would  be  the  consequence  (as  to  that  imprisonment)  if  the 
Session  were  determined,  for  that  is  not  the  present  case  ;  but  as 
the  case  is,  the  Court  can  neither  bail  nor  discharge  the  Earl." 
Then  Bainsford,  Chief  justice,  says,  ^'This  Court  has  no  jurisdic- 

^  ,  '     tion  of  the  caused  and  therefore  the  form  of  the  re- 
f  c*  J.  ^^ 

turn  is  not  considerable."      (They  proceed,   your 
a 
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LordBhips  observe,  entirely  upon  the  want  of  jnriBdiction.)     **  We 

OUGHT     N.OT    TO    EXTEND   OUR    JURISDICTION    BEYOND    ITS    DUE 

LIMITS ;  and  the  actions  of  our  ancestors  will  not  warrant  us  in 
such  an  attempt." 

Twisden  was  absent,  but  he  desired  Justice  Jones  to  declare 
that  his  opinion  was,  that  the  party  ought  to  be  remanded ; — and 
accordingly  he  was  remanded,  on  the  sole  ground  that  the  Court 
had  no  jurisdiction  to  inquire  into  what  was  done  by  a  House  of 
Parliament. 

There  is  no  other  case  that  I  am  aware  of  on  this  point  till  we 
The  ou  come  to  the  Queen  v.  Paty.     This  case,  my  Lords, 

P«ity,  may  be  considered  as  an  extreme  one,  and  therefore, 

HIL3  Anne.  '^     .  ,  .      .    ,  ,  .  , 

A.D.  1703-4,  as  trying  the  principle  upon  which  such  cases  are  to 

9  I.  d    Rsvim 

1105}  sauc503;  ^  determined.  Paty  had  been  committed  by  the 
Holt,  256.  House  of  Commons  for  bringing  an  action  which 

Commitment    by  ,,-,  ^     ^ 

House  of  Cora-  had  been  held  to  be  maintainable  by  the   House 

M^^tonheidto  of  Lords ; — ^that  is  to    say,   the  House  of    Lords 

hj  SfSSSt^'of  ^*^  ^^^^  ^  *  parallel  case,   that  such  an  action 

Lords,  against  a  ^^  maintainable.     After  the  determination  in  Ashby 

constable   for  re-  ' 

jecdng  votes  at  an    v.  White,  Paty  and  other  men  of  Aylesbury  brought 

election*  , 

actions  against  the  constables  of  Aylesbury,  upon 
the  ground  of  their  votes  having  been  rejected;  they  were  com- 
mitted by  the  House  of  Commons,  and  they  sued  out  writs  of  habeas 
corpus  to  be  discharged. 

Now,  if  there  was  any  case  of  which  the  Court  could  take 
cognizance  of  what  had  been  done  by  the  House  of  Commona, 
this  would  have  been  the  case;  but  it  appearing  that  this  waa 
a  commitment  by  the  House  of  Commons,  eleven  Judges  out 
of  twelve  were  clearly  of  opinion,  that  whether  the  House  of 
Commons  were  right  or  wrong  in  committing,  they  could  not 
inquire  into  it,  as  from  a  commitment  by  the  House  of  Com- 
mons there  could  be  no  discharge  by  a  Court  of  Law; — and 
your  Lordships  will  find,  by  referring  to  the  reasons  of  the 
judgment,  that  it  proceeded  upon  the  express  ground  that  they 
had  no  jurisdiction.     This  is  to  be  learned  not  only  from  the  rea- 


Digitized  by 


Google 


PARLIAMENTARY   PRIVILEGE.  243 

•oning  of  the  three  Judges  of  the  Queen's  Bench  in  pronouncing 
their  judgment,  hut  from  the  record  made  up  at  the  conduaion  of 
the  report  in  Lord  Raymond,  vhere  the  ratio  decidendi  is  given, 
and  shows  the  want  of  jurisdiction.  This  case  so  dosely  applies  to 
the  present,  that  I  must  quote  at  some  length  what  then  fell  from 
the  Judges. 

Gould,  Justice,  says,    ''The  prisoners  ought  to  be  remanded; 
that  this  was  the  first  habeas  corpus  that  was  ever 

Opiniont  of  the 

Judges,  that  they  brought  by  persous  committed  by  the  House  of  Com- 
Are.  mons  that  he  ever  heard  or  read  of,  and  therefore  no 

such  writ  having  ever  been  brought  before,  that  is  an 
G011M.J.  argument  that  no  such  writ  lies.     He  said  if  this 

had  been  a  return  of  a  commitment  by  an  inferior 
Lord  luymond,      Court  it  had  been  naught,  because  it  did  not  set  out 

llOSL 

a  Buffident  cause  of  commitment;  but  this  return 
being  a  commitment  by  the  House  of  Commons,  which  is  superior 
to  this  Court,  it  is  not  reversible  for  form,  and  that  answers  the  ob- 
jections to  the  form  of  the  commitment.  We  cannot  judge  of  the 
Privileges  of  the  House  of  Commons,  but  they  are  to  debate  them 
among  themselves.  He  said  it  was  objected  that  by*  Magna  Charta, 
c.  29,  no  man  ought  to  be  taken  or  imprisoned  but  by  the  law  of 
the  land ;  but  that  the  answer  to  this  was,  that  there  were  several 
laws  in  this  kingdom,  among  which  was,  the  lex  parliamenti,  which 
law,  as  it  is  said  in  the  4  Inst.  15,  ab  omn^ms  est  gucerenda,  a 
multis  ignorata,  a  paucis  cognita ;  and  that  it  was  uncertain  that 
those  words  in  the  statute  of  Magna  Charta  were  to  be  restrained 
to  the  Conunon  Law.  He  said  the  Parliament  had  law  and  customs 
peculiar  to  itself,  and  that  this  was  declared  to  be  secundum  legem 
parliamentiy  and  that  the  Judges  ought  not  to  give  any  answer  to 
questions  proposed  to  them  about  matters  of  Privilege,  because 
the  Privileges  of  Parliament  are  not  to  be  determined  by  the 
Common  Law."  Then  he  goes  on  to  comment  upon  Lord  Shaftes- 
bury's case,  which  he  says  was  the  first  instance  of  any  such  at- 
tempt, and  he  adds,  "  The  judgment  against  Sir  John  Elliott  was 
reversed  in  the  House  of  Lords,  because  matters  transacted  in  Par- 

r2 
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liament  are  only  cognizable  there.  And  so  it  appears  by  Prynne'a 
Animad.  on  4  Inst.  12.  He  said  the  House  of  Commons  were  the 
representatiyes  of  the  people,  and  concluded  that  no  habeas  oorpua 
would  lie." 

Then  Powys,  Justice,  having  stated  what  I  have  before  read,  goes 
p^      J  on  to  say,  adverting  to  one  of  the  objections,  ••  "nie 

cause  of  commitment  is  for  bringing  an  action  at 
p.  1107.  Common  Law ;    and  shall  the  Commons  hinder  a 

man  firom  proceeding  at  law  ?  Now,  in  general  speaking,  that  is 
the  only  use  of  Privilege,  and  the  meaning  of  Privilege  is,  that  it  is 
a  Privilege  against  the  Courts  of  Law ;  such  is  the  Privilege  of 
Members  against  suits  at  law  to  be  brought  against  them.  This 
objection  has  been  further  enforced  by  remembering  the  resolutions 
in  the  case  of  Ashby  and  White."  He  afterwards  observes,  that 
"  This  Court,  which  is  the  supreme  ordinary  Court  of  Law,  and 
has  a  very  ample  authority  to  discharge  a  man  committed  per  meai-- 
datum  domini  Regis,  has  d  fortiori  authoriiy  to  do  it  wh«re  the 
commitment  is  by  subjects.  But  the  instance  put  is  of  no  weight, 
because  such  a  commitment  is  not  good ;  for  the  King  is  to  act  by 
his  officers,  and  when  the  King  sat  here  it  was  only  pro  pompd,  but 
the  Judges  gave  the  rule."  "  Then,"  he  says,  *'  the  second  objec- 
tion is,  that  if  this  Court  cannot  judge  of  the  commitments  of  the 
House  of  Commons,  and  such  a  commitment  as  this  is  good,  they 
may  stop  the  whole  course  of  law,  and  take  upon  them  a  despotic 
power.  But  this  is  a  very  foreign  supposition,  and  what  ought  not 
to  be  said  by  any  Englishman.  The  House  of  Commons  are  a 
great  branch  of  the  constitution,  and  are  chosen  by  ourselves,  and 
are  our  trustees ;  and  it  cannot  be  supposed,  nor  ought  to  be  pre- 
sumed, that  they  will  exceed  their  bounds,  or  do  anything  amiss." 
Powell,  Justice,  goes  on  in  the  same  strain.     "  This  Court  mig;ht 

judge  of  Privilege,  but  not  contrary  to  the  judgment 
Powdi.  Justice.       of  the  House  of  Commons,  which  we  must  do  in  this 

Lord  Raymoodt 

ma  case  if  we  discharge  these  prisoners  from  their  im- 

prisonment, which  is  the  only  judgment  the  House 
of  Commons  can  give  upon  their  determination,  that  these  persons 


Digitized  by 


Google 


I^ARLIAMfeNTAllY  PtllVlLE(>fi.  246 

had  been  guilty  of  a  breach  of  their  PriTilegea."  **  So  here  the 
Court  of  Parhament,"  he  said,  "  was  a  supreme  court  to  this  court, 
and  though  the  King's  Bench  haye  a  power  to  prevent  excesses  of 
jurisdiction  in  courts,  yet  they  cannot  prevent  such  excesses  in  Par- 
liament, because  that  is  a  superior  court  to  them,  and  a  prohibition 
was  never  moved  for  to  the  Parliament."  "  But  if  they  should 
discharge  these  persons  that  are  committed  by  the  House  of  Com- 
mons for  a  breach  of  Privilege,  this  would  be  to  take  upon  them- 
selves directly  to  judge  of  the  Privileges  of  Parliament.  This  want 
of  jurisdiction  in  the  court  cures  all  the  faults  in  the  commit- 
ment, though  if  that  were  to  be  debated  there  ought  to  be  a 
difference  taken  between  a  commitment  for  a  crime  and  for  a  con- 
tempt." 
Lord  Holt  differed  from  the  rest  of  the  Judges.  There  is  no 
Judge  who  ever  sat  upon  the  English  bench  to  whom 
difl^'fr^^  greater  respect  is  due ;  there  was  never,  I  believe,  a 
o0iarJiid0Bt.  more  learned  or  upright  judge;  but  he  was  one 
against  eleven; — ^his  opinion  has  been  constantly 
overruled  horn  the  time  that  he  gave  it ;  and  I  must  say,  that,  read- 
ing his  judgment,  which  I  have  done  again  and  again  with  great 
attention,  I  cannot  find  that  he  lays  down  any  principle  upon 
which  his  opinion  can  be  supported.  He  tried  to  distinguish,  but  in 
vain,  between  that  case  and  the  case  of  Lord  Shaftesbury,  which  he 
would  not  overrule.  He  says,  "  That  the  legality  of  the  commit- 
ment depended  upon  the  vote  recited  in  the  warrant ; 
^  and,  for  his  part,  he  thought  the  prisoners  ought  to 

be  discharged ;  though  in  this  opinion  he  was  so  unfortunate  as  to 
go  contrary  to  the  Act  of  the  House  of  Commons,  and  the  opinion 
of  an  the  rest  of  the  Judges  of  England,  whose  assistance  they  had 
desired,  and  there  had  been  a  meeting  for  that  purpose."  The 
reason  he  assigns  is  this  .  "  If  the  votes  of  both  Houses  could  not 
make  a  law,  by  parity  of  reason  they  could  not  declare  a  law."  Now, 
with  aU  due  respect  for  the  memory  of  Lord  Holt,  I  think  this  most 
iUogical ;  they  cannot  make  the  law,  but  they  may  declare  the  law. 
No  court  of  justice  has  tb     "^slative  power,  but  every  court  of 
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justice  has  the  right  to  declare  that  law  with  the  administratioii  of 
which  it  is  entrasted. 

The  reason  of  the  dedsion  of  the  eleven  is  to  he  fonnd  in  the  re- 
cord at  the  end  of  the  report  in  Lord  Raymond :  **  Et 
Retaon  of  the       super  nuitur^  delihcrationc  per  curiam  hie  hahit4  pro 

Judgment  given  in  *  * 

the  reoovd.  eo  quod  videtur  curia  hie  quod  cognitio  causce  cap- 

p.  1116.  lionis  et  detentionis  prcedicti  Johannis  Paty,  non  per- 

tinet  ad  curiam  dictas  dominas  regina  coram  ipsd  re- 
gindy  ideo  idem  Johannes  remittitur  prsef&to  oustodi  goalse  dictae 
dominse  reginse  de  Newgate,  remanere  in  statu  quo  fuit  tempore 
emanationis  hrevis  prsedicti."  What  is  the  reason  ?  **  Quod  cognitio 
causae  captionis  et  detentionis  prsedicti  Johannis  Paty  non  pertinet 
ad  curiam  dictse  dominse  reginee."  It  was,  that  the  cause  of  the 
caption  and  detention  of  Paty,  for  the  want  of  jurisdiction^  oouhl 
not  he  examined  in  the  Court  of  Queen's  Bench,  because  the  com- 
mitment was  the  act  of  one  of  the  Houses  of  Parliament.  This  re- 
cord was  made  up  by  the  adyice  of  all  the  Judges ;  and  the  reason 
of  the  judgment  so  expressed  has  not,  I  belieye,  been  before  noticed 
in  discussions  upon  this  subject. 

My  Lords,  I  wiU  next  call  your  attention  to  Murray's  case.     He 

was  committed  to  Newgate  by  the  House  of  Commons 
M^Geo!* i?a'.  d.  ^^^  *  contempt,  but  the  contempt  is  not  specified  in 
c  mmitted^to*^  the  Warrant.  He  was  brought  up  before  the  Court 
Newgate  by  the       of  King's  Bcnch  and  remanded;  and  these  are  the 

House  of  Com-  ,  i        ^      »    -i 

monB  for  eon-       rcasous  giYCu  by  the  Judges : 

StotoM^of  the         "  Wright,  Justice.     It  appears  upon  the  return 
{^J^  J  of  this  haSeas  corpus,  that  Mr.  Murray  is  committed 

to  Newgate  by  the  House  of  Commons,  *  for  an  high 
and  dangerous  contempt  of  the  Privileges  of  that  House ;'  and  it  is 
now  insisted  upon  at  the  bar  that  this  is  a  bailable  case,  within  the 
meaning  of  the  Habeas  Corpus  Act.  To  this  I  answer,  that  it  has 
been  determined  by  all  the  Judges  to  the  contrary ;  that  it  could 
never  be  the  intent  of  that  statute  to  give  a  Judge  at  his  chamber, 
or  this  court,  power  to  judge  of  the  Privileges  of  the  House  of 
Commons.     The    House    of  Commons   is    undoubtedly   an    high 
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court ;  and  it  is  agreed  on  all  hands  that  they  have  power  to  jadge 
of  their  own  Privileges.  It  need  not  appear  to  ns  what  the  con- 
tempt was,  for  if  it  did  appear  we  could  not  judge  thereof.  Lord 
Shafteshuiy  was  committed  for  a  contempt  of  the  House ;  and,  being 
brought  here  by  an  habeas  carpus,  the  Court  remanded  him  ;  and  no 
case  has  been  dted  whererer  this  Court  interposed.  The  House  of 
Commons  is  superior  to  this  Court  in  this  particular.  This  Court 
cannot  admit  to  bail  a  person  committed  for  a  contempt  in  any  other 
court  in  Westminster  Hall." 

Denison,  Justice,  said,  "  This  Court  has  no  jurisdiction  in  the 

present  case.  We  granted  the  habeas  corpus,  not 
,00      '    •'   p*    ]mowing  what  the  commitment  was;  but  now  it 

appears  to  be  for  a  contempt  of  the  Privileges  of  the 
House  of  Commons.  What  those  privileges  (of  either  House)  are 
we  do  not  know,  nor  need  they  tell  us  what  the  contempt  was, 
because  we  cannot  judge  of  it ;  for  I  must  call  this  Court  inferior 
to  the  House  of  Commons  with  respect  to  judging  of  their  privileges 
and  contempts  against  them.  I  give  my  judgment  so  suddenly, 
because  I  think  it  a  clear  case,  and  requires  no  time  for  consider- 
ation. 

That  great  judge.  Justice  Foster,  agreed,  saying  that  "  the  law  of 

ParHament  is  part  of  the  law  of  the  land."     The 

Potter,  J.  .  .     m«.  1  •     -n  x_j 

same  reasons  are  given  m  Murray  b  case,  as  m  raty^s 
case,  viz.,  that  it  was  not  within  the  jurisdiction  of  this  Court  to 
inquire  into  the  Privileges  of  Parliament. 

In  Brass  Crosby's  case,  the  Lord  Mayor  of  London,  acting  judi- 
cially, had  committed  a  person  for  a  supposed  tres. 
cMe,  pass.     The  commitment  was   considered   a  breach 

Thwriw^  o^  <^«  Privilege  of  the  House,  because  the  person 
«  w.^bJS,754.  committed  was  an  officer  of  the  House,  and  the 
11  Geo.  5.  L^p^  Mayor  was  committed  by  the  House  of  Com- 

A.  B.  1771.  ^  ,11 

opiiiiontorthe  mous  to  the  Tower  of  London;  he  was  brought 
De  Gtey.  L.  c.  up  by  habeas  corpus,  and  the  case  was  very 
^"^^^  learnedly  argued  by  Mr.   Serjeant    Glyn  and  Mr. 

Serjeant  Jephson ;  but  he  was  remanded ;  and  on  what  ground? 
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Lord  Chief  JuBtice  de  Gray  b&jb,  "  If  either  myadf  or  any  of 
my  brothers  on  the  bench  had  any  doubts  on  this  case,  we 
should  certainly  have  taken  some  time  to  consider."  But  he 
goes  on  to  show,  that  according  to  all  the  authorities  the  Court 
had  no  jurisdiction.  In  Sir  J.  Paston's  case,  13th  Report, 
there  is  a  case  cited  from  the  Year  Book,  where  it  is  held  that 
every  court  shall  determine  of  the  privilege  of  that  Court ;"  so 
that  in  reality  in  this  case  the  House  of  Commons  claims  no 
more  than  the  inferior  courts  have  claimed  and  possessed,  and 
enjoyed.  His  Lordship  goes  on  to  say,  "  Besides,  the  rule  ia, 
that  the  Court  of  Remedy  must  judge  by  the  same  [law]  as  the 
Court  which  commits.  Now  this  Court  cannot  take  cognizance 
of  a  commitment  by  the  House  of  Commons,  because  it  cannot 
judge  by  the  same  law,  for  the  law  by  which  the  Commons  judge 
of  their  Priyileges  is  unknown  to  us.  How  then  can  we  do  any- 
thing in  the  present  case,  when  the  law,  by  which  the  Lord  Mayor 
is  committed,  is  different  from  the  law  by  which  he  seeks  to  be 
relieyed.  He  is  committed  by  the  Law  of  Parliament,  and  yet 
he  would  have  redress  from  the  Common  Law.  The  Law  of  Par^ 
liament  is  only  known  to  Parliament  men  by  experience  in  the 
House.  The  House  of  Commons  only  know  how  to  act  within 
their  own  limits.  We  are  not  a  Court  of  Appeal ;  we  do  not  know- 
certainly  the  jurisdiction  of  the  House  of  Commons.  We  cannot 
judge  of  the  laws  and  Privileges  of  the  House,  because  we  have  no 
knowledge  of  those  laws  and  Privileges.  We  cannot  judge  of  the 
contempts  thereof ;  we  cannot  judge  of  the  punishment."  **  Again, 
if  we  could  determine  upon  the  contempts  of  any  other  Court,  so 
might  the  other  Courts  of  Westminster  Hall.  There  are  two  sorts 
of  Privilege,  which  ought  never  to  be  confounded,  personal  Pri- 
vilege, and  the  Privilege  belonging  to  the  whole  collective  body  of 
that  assembly.  For  instance,  it  is  the  Privilege  of  every  individual 
Member  not  to  be  arrested."  '*  Courts  of  justice  have  no  cogni- 
zance of  the  acts  of  the  Houses  of  Parliament,  because  they  belong 
ad  aliud  examen"  Upon  this  judgment  the  Lord  Mayor  was  re- 
manded.    My  Lords,  the  report  of  this  case  sets  out  at  length  the 
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OottU.  J.,  p.  901 ;     opinions  of  the  other  Judges ;  I  would  merely  refer  to 
sMt  these  opinions;  they  are  expressed  as  strongly  as  any 

terms  in  the  English  language  can  fnmish,  to  show 
that  the  Ck>iirt8  have  no  jurisdiction  over  anything  done  by  Par- 
liament. 

Next  comes  Oliver^s  case.    He  was  committed  at  the  same  time 

with  the  Lord  Mayor,  whose  case  I  have  just  ex- 
9^BhSi!i5s.     unined*  and  he  applied  to  the  Court  of  Exchequer 


the  Lord  u  "^^  *^  ^  discharged  upon  a  writ  of  luibeKS  corgus.  He 
thought  that  another  Court  might  come  to  a  different 
condusion ;  but,  my  Lords,  in  that  case  the  Court  of  Exchequer  con- 
firmed the  judgment  of  the  King's  Bench,  and  held  that  Oliver  was 
not  entitled  to  be  discharged  any  more  than  the  Lord  Mayor.  Ac- 
cordingly he  was  remanded,  as  it  is  expressed  in  the  Report,  *'  by 
the  unanimous  opinion  of  all  the  Barons."  And,  my  Lords,  it  is  a 
tribute  due  to  those  Judges  to  remind  your  Lordships,  that  at  that 
time  of  day  the  popular  opinion  was  very  strong  against  the  House 
of  Commons.  The  House  of  Commons  had  incurred  very  great 
odixun  by  the  commitment  of  Crosby  and  Oliver.  If  Lord  Chief 
Justice  De  Grey  and  the  other  Judges  had  interposed  and  discharged 
the  prisoners,  although  posterity  might  have  condemned  them, 
they  certainly  would  at  the  time  have  been  applauded  to  the  echo. 
Th^,  however,  virtuously  withstood  the  temptation ;  and  adhering 
to  established  principles  held  that  they  had  no  jurisdiction  to  review 
or  correct  what  had  been  done  by  either  House  of  Parliament. 
They  would  not  extend  their  jurisdiction  beyond  its  due  limits. 
My  Lords,  the  next  case  in  this  class  is  Flower^s  which  occurred 
in  the  time  of  Lord  Kenyon.  He  was  committed  to 
TtTr^m*  Newgate  under  the  order  of  the  House  of  Lords,  by 
99  Geo,  3,  which  hc  wss  fined    100/.  and  ordered  to  be  im- 

▲.  B.  1799» 

Committed  to  prisoncd  for  SIX  mouths,  for  a  Ubel  in  the  Cam- 
Hoiue  of  Lords  bridge  Intelligencer  on  the  Bishop  of  Uandaff. 
**  "***'  He  brought  a  writ  of  habeas  corpus  returnable  in 

judgment,  p.  M3.    tlus   Court.     I   strougly  rely  upon   the  judgment 
of  Lord  Kenyon.     Without  fiettiguing  you  by  going 
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throitgh  ity   I  would  merely  state,  that  he  refers  to  the  pim 

cases  of  commitment  by  the  Houses  of  Lords  and  Commons ;  he 

entirely  adopts  and  approves  of  them,  and  says  that  the  Court 

.     .         had  no  jurisdiction.   Mr.  Justice  Grose  says,  ''When 

Groie,  J.  p.  W5.  •*  * 

the  House  of  Commons  adjudge  any  thing  to  be 
a  contempt  or  a  breach  of  Priyilege,  their  adjudication  is  a  con- 
viction, and  their  commitment  in  consequence  is  execution,  and 
no  Court  can  discharge  or  bail  a  person  that  is  in  execution  by 
the  judgment  of  any  other  court ;  every  court  must  be  sole  judge  of 
its  own  contempts.  The  counsel  at  the  bar  have  not  cited  any 
one  case  where  any  court  of  this  hall  ever  determined  a  matter  of 
Frivil^e  which  did  not  come  incidentally  before  them."  The 
prisoner  was  remanded. 

Sir    John    Hobhouse's  case  is  the  kst.     Sir   John  had  been 

coiomitted  by  the  House  of  Commons ;  he  sued  out 
sirJ.  Hobhouie's  a  writ  of  hoheai  corpus  returnable  in  this  Court, 
f  Chit.  Rep.  S07.  The  ground  of  his  application  was  stated  by  himself, 
4fo.  that  the  House  of  Commons  not  having  authority 

^Geo.  3,  and  1  ^  commit  him,  this  Court  ought  to  take  cognizance 
comiiiSdto  °^  *^®  matter,  and  that  he  ought  to  be  set  at  large. 
Newgate  bjr  the    This  case  occurred  in  the  time  of  a  Judge  inferior  in 

Hotue    of  Com-  .  ,       ,     ^,  .   - 

mouforaUbeL      Icanung  to  nouc  of  his  predecessors.   Lord  Chief 
Justice  Abbott.     He  says,  ''Having    conferred  to- 
gether upon  this  case,  we  are  dearly  of  opinion  that  sitting  in  this 
Court  we  are  not  authorized  to  enter  into  the  discussion  of  any  of  the 
objections  taken  by  the  gentleman  on  the  floor  to  this  commitment. 
It  has  been  settled  by  many  precedents  brought  from  time  to  time 
before  the  cliflferent  courts  of  Westminster  Hall,  and 
Judgment,  p,  sio,    finally,  in  the  case  of  Sir  Frauds  Burdett  v.  Abbot, 
which  went  by  writ  of  error  to  the  Exchequer  Chamber 
from  this  court,  and  ultimately  to  the  House  of  Lords,  that  it  is 
competent  for  the  House  of  Commons  to  commit  for  a  contempt  of 
their  Privileges.     The  cases  of  Lord  Shaftesbury  and  Rex  v.  Paty 
are  decisive  authorities  to  show  "  (here  is  the  doctrine  laid  down  by 
Lord  Chief  Justice  Abbott),  "  that  the  courts  of  Westminster  Hall 
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cannot  judge  of  any  law>  custom,  or  usage  of  Parliament^  and  con- 
sequently they  cannot  discharge  a  person  committed  for  a  contempt 
of  Parliament.  The  power  of  commitment  for  contempt  is  incident 
to  cTery  court  of  justice,  and  more  especially  it  helongs  to  the  high 
court  of  Parliament,  and  therefore  it  is  incompetent  for  this  court 
to  question  the  Priyileges  of  the  House  of  Commons,  on  a  com- 
mitment for  an  o£fence  which  they  have  adjudged  to  be  a  contempt 
of  tboee  PriTil^s."  He,  therefore,  my  Lords,  disclaims  all  juris- 
diction ;  and  on  what  ground  ?  It  is  on  the  ground  that  the  juris- 
diction belongs  to  the  high  Court  of  Parliament,  (the  House  of 
Commons  being  the  branch  of  that  high  Court  whose  judgment  was 
then  pronounced  conclusive),  and,  accordingly.  Sir  John  Hobhouse 
was  remanded  to  the  custody  from  which  he  came. 

Now,  my  Lords,  here  is  a  long  course  of  precedents  during 
two  centuries,  where  the  same  doctrine  has  been  laid  down  and 
acted  upon  by  all  the  courts  in  Westminster  Hall. 

It  has  likewise  been  decided,  that  where  there  has  been  a  corn- 
No  Msrfcm  where  uiitment  and  discharge  by  a  Habeas  Corpus,  no 
Swt*  *^*  d^  action  will  lie.  I  alluded  to  that  point  yesterday,  in 
^twl^Bra^in  consequence  of  a  remark  from  my  Lord  Denman. 
w? '  ft^ca^i  ^y  Lords,  in  Bushell's  case  there  was  a  commit- 
AJI.1G69.  ment  by  the  Court  of  Oyer  and  Terminer  at  the 

Old  Bailey.  There  was  a  Habeas  Corpus  from  the  Court  of  Com- 
mon Pleas  to  the  Sheriff  of  London  to  bring  up  the  body  of 
Bushell*  who,  with  other  jurymen,  had  found  a  verdict  of  not 
guilty  in  favour  of  certain  parties  charged  with  a  riot ;  the  jurymen 
had  been  fined  and  imprisoned  on  the  ground  that  the  verdict  was  con- 
trary to  full  and  manifest  evidence  ;  there  was  an  order  that  Bushell 
should  be  committed  to  Newgate,  there  to  remain  till  he  had  paid  a 
fine  of  forty  marks.  Lord  Chief  Justice  Yaughan  says,  '^  the  return 
charging  the  prisoner  with  having  acquitted  Penn  and  Meade 
against  full  and  manifest  evidence,  without  saying, 
s  jona,  15.  3  ^^^  ^^  believed  the  evidence  to  be  full  and  ma- 
K^ofr-sr^.  nifest,  is  no  cause  of  fine  and  imprisonment,  and 
^^^*  accordingly  he  was   discharged ;  then  an  action  is 
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b]t>iiglit  against  the  Lord  Mayor^  and  those  vho  had  signed  the 
commitment.  My  Lords,  you  will  find  it  laid  down  by  the  whole 
Court  that  no  such  action  could  be  maintained.  I  will  content 
myself  with  referring  your  Lordships  to  the  opinions  of  the  other 
Judges,  and  will  merely  read  what  was  said  by  Lord 
opinioa.  1  Uo±  Chief  Justice  Hale  : — "  I  speak  my  mind  plainly, 
^^^'  that  an  action  wiU  not  lie ;  for  a  certiorari  and  an 

Habeas  Corpus,  whereby  the  body  and  proceedings  are  removed 
hither,  are  in  the  nature  of  a  writ  of  error ;  and  in  case  of  an  erro- 
neous judgment  given  by  a  Judge,  which  is  reversed  by  a  writ  of 
error,  shall  the  party  have  an  action  for  fialse  imprisonment  against 
the  Judge? — No;  nor  against  the  officer  neither.  The  Habeas 
Corpus  and  writ  of  error,  though  it  doth  make  void  the  judgment, 
it  doth  not  make  the  awarding  of  the  process  void  to  that  purpose, 
and  the  matter  was  done  in  a  course  of  justice ;  they  will  have  but 
a  cold  business  of  it."  He  denies  any  distinction  on  such  a  case 
between  the  officer  and  the  Judge ;  and  his  language  shews,  that 
there  is  no  distinction  in  this  respect  between  the  Speaker  and  the 
printer  of  the  House  of  Commons. 

I  now  proceed,  my   Lords,    to   mention  some  cases   of   Pri- 
vilege, showing  that  where  the  act  complained  of  is  done  by  the 

■toihowthat    *^^bority  of  the  House  of  Conmions,  no  action  can 


DO  acttao  would    be  maintained,  and  the  authority  is  a  bar  to  further 

lie  for  acts  ckme 

diiectly  by  cither      inquiry. 

I  first  beg  leave  to  refer  your  Lordships  to  Tash's 
H^*  imT'a-d.  case.  It  is  thus  narrated  in  Hatsell :  "  On  the  I9th 
to?L  to^iSI  of  March,  1603,  complaint  is  made  of  Bryan  Tash,  a 
Member.  yeoman  of  his  Majesty's  guard,  who,  on  the  House 

of  Commons  going  into  the  House  of  Lords,  stopped  Sir  Herbert 
Croft,  and  shut  the  door  upon  him,  saying,  '  Goodman  burgess, 
you  come  not  here.'  "  Some  debate  arose  how  the  House  ought 
to  proceed  ;  but,  on  the  22nd,  he  is  committed  to  the  seijeant,  and 
on  the  23rd  he  is  brought  in  custody  to  the  bar,  and  on  his  sub- 
nussion  and  confession  of  his  default  is  discluu^ed,  with  a  warning 
ft^m  the  Speaker,  and  paying  his  fees." 
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Now,  suppoBe  Tash  had  brought  his  action  for  being  so  taken 
into  custody,  and  there  had  been  a  justification, — it  is  quite  clear,  that 
the  question  would  have  arisen  directly ; — and  would  this  Court  have 
entertained  the  question  as  to  whether  he  could  be  lawfully  arrested 
under  the  authority  of  the  House?  Suppose  the  serjeant  takes 
into  custody  a  man  who  attempts  to  enter  the  House,  or  makes  a 
disturbance  in  the  lobby,  and  an  action  is  brought,  and  a  justifi- 
eation  is  pleaded  under  the  Sessional  Order  by  which  the  seijeant 
is  to  take  all  persons  into  custody  who  obstruct  the  passages, 
would  your  Lordships  consider  whether  the  House  had  the 
authority  to  make  such  an  order  to  take  all  such  persons  into 
custody? 

I  would  next  refer  your  Lordships  to  instances  of  the  serjeant 

acting  by  order  of  the  House,  in  taking  persons  into 

meat  wittout^    custody  without  any  previous  complaint  and  adjudi- 

^    mm^    ^^^^'    ^  *^«  2^^  February,   1675,   Mr.  Baine- 

tam,  1  Hcts.  OT,    briipg,  compbuns  that  one  Williams  had  assaulted 

A.O.  1575,  Com-  ^*^  *^ 

ntttodforMiikiqg  and  threatened  him,  upon  which  the  serjeant  is 
ordered  to  go  directly  for  the  said  Williams,  that  he 
may  answer  to  the  House  of  such  matters  as  shall  be  objected 
against  him;  and  the  same  day,  Williams  being  brought  to  the 
bar,  and  confessing  that  he  did  strike  Mr.  Bainebrigg,  it  is 
ordered,  ^'  That  he  do  remain  in  the  Serjeant's  ward  till  the 
order  of  the  House  be  further  known  to-morrow."  He  is  then 
taken  into  custody  without  any  previous  warrant  or  adjudication. 
A  similar  case,  my  Lords,  occurs  on  the  7th  of  November,  1601. 
"  A  servant  of  Mr.  Coke,  a  Member,  being  arrested 
STiSt.^'^'^HiS!  ^^  *  ^^  ^^  Middlesex,  the  serjeant  was  sent  to 
ii«,  A.D.  leoi.  A     Newgate  to  bring  the  prisoner  immediately  to  the 

ptrty  who  bad  ar* 

rated  the  servant     House ;  and  On  his  being  brought  to  the  bar,  with 
his  keeper  attending  him,   he  is,  by  order  of  the 


a 


House,  discharged  from  his  said  keeper  and  from 
his  said  imprisonment,  and  Robinson,  the  party  at  whose  suit  he 
was  arrested,  was  brought  by  the  serjeant  to  the  bar,  and  being 
reprimanded  was  discharged,  paying  his  fees." 
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If  an  action  had  been  brought  against  the  eeijeant  for  any  of 
those  acts,  and  he  had  justified  under  the  order  of  the  House, 
the  question  would  have  arisen  directly,  though  there  had  been 
no  previous  conviction,  or  specific  order  against  the  plaintiff — 
and  the  question  would  have  been,  according  to  the  authorities  I 
have  cited,  whether  there  was  such  Privilege  to  take  the  party  into 
custody  ?  So  here,  my  Lords,  an  action  is  brought  for  what  had 
been  done  under  a  general  order  given  by  the  House  of  Commons, 
and  there  is  just  as  little  reason  for  saying  that  you  should  inquire 
into  the  power  or  privilege  of  the  House  of  Commons  to  issue 
that  order,  as  to  say  you  could  inquire  into  whether  there 
was  a  power,  on  the  part  of  the  House  of  Commons,  to  order  the 
Serjeant  to  take  the  man  into  custody  who  had  obstructed  the 
access  to  the  House. 

I  now  come  to  a  class  of  cases,  which  show  that  wherever  there 

are  courts  of  exclusive  jurisdiction,  whatever  is 
ST'd^o^^  decided  by  them  is  binding  and  conclusive  on  all 
Srjtartoiicd^  ta  ^®  "voM ;  and  that  wherever  incidentally,  in 
binding  in  other    another  court,  any  question  arises  on  which  they 

have  peculiar  jurisdiction,  the  court  where  the  ques- 
tion arises   incidentally  is  bound  by  the  opinion  of  the  court 

of  original  jurisdiction.  Moreover,  I  shall  cite  a 
^^^jurLu^m  ^^l^^'^  o^  <^<^^"  under  this  head,  to  show  that  a  court 
OTw«t*'''SSr*°  of  peculiar  jurisdiction  has  power  to  prevent  ques- 
«)arti  from  on-    tious  that  ought  to  be  decided  by  it,  from  coming 

terteing. 

for  decision  before  any  other  tribunal  whatever. 
First,  how  has  the  question  of  prize  or  no  prize  been  dealt  with  ? 
it  cannot  be  tried  at  the  common  law ;  it  must  be 
guadontofpriie    tried  in  the  Court  of  Admiralty;  because  interna- 

or  no  priw  can- 

not  be  entertained    tiousl  law  is  different  £it)m  the  common  law,  and  the 
*  ^^^         administration  of   that  branch  of   the  law   being 


assigned  to  the  Court  of  Admiralty,  that  court  alone 
has  jurisdiction  over  it.* 

In  Mr.  Gumey*!  ihort  hand  notes  of  the  argument,  there  oecurs  at  this  place  the  MIowlBg 
---^     ''  Tfit  Attonuy-gtmeral  Jmt  compUkii^  ^  intfivoflNoii,  and  taid  it  weaU  te« 
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In  Mitchell  i;.  Lord  Rodney^  this  rule  was  acted  npon.     That 

was  an  action  of  troTer  for  goods  by  a  British  subject 
ftodaey,  %  Br.  Against  another  British  subject.  There  was  a  plea  of 
ns^   ^^*  ^^     not  guilty,  and  the  special  verdict  stated,  that  the  goods 

were  taken  upon  the  surrender  of  the  island  of  St. 
EujBtatius,  as  enemies'  property,  and  that  there  was  a  suit  depending 
in  the  Conit  of  Admiralty  for  condemning  them,  and  that  they  had 
been  sold  pending  that  suit.  The  plaintiff  contended,  that  in  point 
of  fact,  they  were  not  enemies'  property,  but  that  they  were  the 
property  of  an  English  subject,  and  that  they  had  been  wrongfully 
aold  and  converted.  My  Lords,  there  was  judgment  for  the 
defendant  upon  the  ground,  that  this  being  a  question  of  prize,  it 
could  not  be  entertained  by  a  Court  of  Common  Law.  A  writ  of 
error  was  brought,  and  by  the  unanimous  opinion  of  the  Judges, 
the  judgment  was  aflSrmed.  The  case  was  powerfully  argued 
for  the  plaintiff  by  Kenyon,  Wilson,  Pigot,  and  Wood,  that  this 
question  between  British  subjects  ought  to  be  entertained  by 
Courts  of  Common  Law;  but  as  it  depended  upon  the  question 
of  prize  or  no  prize,  it  was  held  that  the  action  could  not  be 
supported. 

In  Home  v.  Lord  Camden,  the  Court  of  Common  Reas  granted  a 

prohibition  to  the  Lords  Commissioners  of  Appeal 
Home  «.  Lord  ^m  the  Court  of  Admiralty,  with  respect  to  certain 
Biaek,  iie]  50  property  taken  as  prize  and  sought  to  be  distributed 
^   *'    ^''^    according  to  Act  of  Parliament.     The.  Appeal*  Court 

had  issued  a  monition  to  an  agent  to  bring  in  the 
proceeds,  and  the  monition  was  supposed  to  be  contrary  to  the  legal 

grtai  oeeommodaiUmto  him  to  be  attowed  to  proceed  dUeneumberid  ^  a  pari  (if  his  prqfhrional 


hard  C.  J.  Denman^—1  should  be  delighted  to  lee  you  without  It 

Mr.  AUomtif-generai^-l  oonrider  it  a  very  greet  kindtwn. 

Loid  a  J.  l)nifMii.~We  shall  consider  it  a  very  luffldent  ^wlogy  for  departJng  from  any- 
thtaig  w«  may  oomider  the  custom  of  the  Court. 

7*c  JHomey-^enem  having  retired,  returned  In  a  short  time  wUhont  his  wig,  and  addressed 
the  CwH  so  disememmbered,  this  and  theJbOowing  dap." 
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vested  rights  of  the  officers  and  crews  of  the  squadron  vhich  made 
the  capture.  Now  here  was  a  prohibition  granted  by  the  Common 
PleaSy  and  if  it  had  been  rightly  granted  it  would  be  a  departure 
from  the  rule,  that  no  question  connected  with  prize  or  no  prize 
may  be  brought  into  a  court  of  common  law; 
judgmentofcp.    but,  upon  a  writ  of  error,   that  judgment  was  re- 

reversed  by  K.  B« 

4  T.  R.  88S.  St,  versed  in  the   King's    Bench  ;  and  upon  a  writ  of 

jiSini«trfK.B!  error  in  the  House  of  Lords,  the  judgment  of  this 

fHTBtaSk.^iJM!  Court,  reversing  the  judgment  of  the  Court  of  Com- 

^  ^Ji'  ^'  *^'  mon  Reas,  was  affirmed.     Your  Lordships  see  this 

A.D.  1795.  * 

is  a  very  strong  case  of  exclusive  jurisdiction,  the 
action  being  for  property  chiimed  by  a  British  subject,  and  sold  by 
the  Defendant,  the  sale,  if  unlawful,  being  a  tortuous  conversion ; 
but  as  it  was  seized  as  prize,  the  decision  was,  that  the  question 
whether  it  was  rightly  sold,  could  not  be  tried  in  a  court  of  com- 
mon law. 

A  still  stronger  case  is  that  of  Le  Caux  v.  Eden.     That  was  an 

action  of  trespass  and  Mse  imprisonment,  by  one 
Doug.  594,  of  the  crew  of  a  ship  taken  as    prize  by  a  priya- 

1781.'   '  teer,  and  it  was  held  that  the  action  did  not  lie,  the 

ship  having  been  taken  as  prize  and  released  by  the 
Court  of  Admiralty.  There,  my  Lords,  it  was  strongly  urged  that 
the  plaintiff  was  no  party  to  the  suit  in  the  Admiralty ;  that  in  the 
Admiralty  they  give  damages  to  the  owner  of  the  captured  ship,  if 
it  is  wrongfully  captured ;  but  those  damages  go  to  the  owner, 
and  are  not  distributed  among  the  crew ;  and  the  crew  have  no  re- 
medy where  there  is  an  illegal  capture  except  by  an  action  at  Com- 
mon Law.  But  nevertheless  it  was  held  that  the  action  could  not  be 
maintained,  because  it  raised  the  question  whether  the  capture  was 

legal  or  illegal?  In  that  case  Mr.  Justice  Ashhunt 
p.  eoi.  " 

says,  «'  Where  the  Court  of  Admiralty  has  jurisdic- 
tion over  the  original  matter,  it  ought  also  to  have  jurisdiction  over 
everything  necessarily  incidental."     Mr.  Justice  Buller  dted  nn- 

merous  authorities,  and  quoted  Lord  Chief  Justice 

Lee,  as  having  said,  **  that  the  reason  the  jurisdiction 
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WBs  confined  to  the  Admiralty  was,  because  the  question  depended 
on  the  law  of  nations,  and  not  on  the  particular  municipal  law  of 
any  country.  The  question  in  such  action  is,  prize  or  no  prize  ;  if 
prize,  there  is  no  false  imprisonment,  and  that  is  a  question  we  can- 
not decide  ;  and  though  the  ship  may  be  acquitted,  the  subsequent 
matter  is  not  triable  at  Common  Law." 

So,  my  Lords,  in  the  judgment  given  by  Lord  Mansfield,  in  Lindo 
V.  Rodney,  his  Lordship  says,   *'  The  nature  of  the 

Undo  v«  Loid 

Rodney,  actiou  being  prize  or  no  prize,  which  not  only  au- 

Hoog,  61 S,  D. 

n  G«x  3.  thorizes  the  Prize  Court,  but  excludes  the  Common 

*''^       '  Law,  the  Common  Law  cannot  entertain  or  give  any 

opinion  where  there  is  a  question  arising  that  is  properly  referable 
to  a  Court  of  peculiar  jurisdiction." 

Whereyer  there  has  been  any  decision  of  such  questions,  the  de- 
cision is  binding  upon  all  other  Courts.     The  judg- 
ceign  Courts.  mcnt  of  a  foreign  court  of  prize,  professing  to  be 

guided  by  the  law  of  nations,  during  war  in  an 
enemy's  country,  is  held  to  be  binding  in  all  Courts,  even  as  to  the 
facts  that  are  found  in  the  judgment.     In  Gayer  v, 

0«yer  r.  Aguilar,     "^  j      o  j 

7T.  R.  681,  Aguilar,  where  that  point  was  decided,  Lawrence, 

38  Geo  3, 

A. D.  179S.  Justice,    says,   ''If  we  could  have  examined    the 

DecMon  of  a  Fo-  gTOunds  ou  which  the  French  courts  determined  this 

JJjJJJ^y"^^*  to  be  enemy's  property,  probably  we  should  have 

Mty,  cooduflve  fonucd  a  different  conclusion  ;  but  we  cannot  review 

cridence.  • 

those  judgments  here.  They  have  decided  the  ques- 
tion, though  by  no  means  according  to  my  opinion  ;  but  having  so 
decided,  the  rule  undoubtedly  is,  that  whenever  a  Court  of  compe- 
tent jurisdiction  has  decided  any  question,  and  the  same  question 
arises  incidentaUy  in  another  Court,  the  latter  is  concluded  by  the 
former  judgment." 

In  Hughes  v.  Cornelius,  which  was  an  action  of  trover  for  a  ship 
s  Show  2w  ^^^  goods,  a  special  verdict  was  found,  setting  forth 

a  sentence  in  the  Admiralty  Court  in  France  in  fa- 
vour of  the  defendant, — ^and  per  curiam  agreed  and  adjudged,  that  as 
we  are  to  take  notice  of  a  sentence  in  the  Admiralty  here,  so  ought 
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we  of  those  abroad  in  other  nations ;  and  we  must  not  set  them  at 
large  again ;  for  otherwise  the  merchants  would  be  in  a  pleasant 
condition ;  for  suppose  a  decree  here  in  the  Exchequer,  and  the 
goods  happen  to  be  carried  into  another  nation,  should  the  courts 
abroad  unravel  this  ?  (The  courts  abroad  are  to  be  governed  by  our 
decisions  as  we  are  by  theirs,  on  the  principle  of  reciprocity.)  **  It 
is  but  agreeable  with  the  law  of  nations  that  we  should  take  notice 
and  approve  of  the  laws  of  their  countries  in  such  particulars.'* 

There  is  a  long  string  of  cases  to  the  same  effect  during  the  late 
war.  In  many  of  these  the  decisions  of  foreign  Courts  of  Admi- 
ralty were  thought  to  be  most  unjust  and  outrageous ;  still  they 
were  deemed  conclusive  and  binding,  because  to  such  a  forum  ex- 
clusively such  a  question  is  remitted. 

The  same  doctrine  prevails  with  respect  to  Municipal  Courts.     I 

will  give  a  few  instances.     In  Bouchier  v.  Taylor, 

MiuSdMi*  Courts    *^®  Sentence  of  the  Ecclesiastical  Court,  in  granting 

held  conclusive.      letters  of  administration,  was  held  conclusive  in  a 

Bouchier  v.  Tay-  ' 

lor,  4  Br.  P.  c.       Court  of  Common  Law.      In  Martin  v.  Welaford, 

708.A.O.1776.  ^  .     ,  ./..«.. 

Martin  v.  Web-  after  judgment  upon  an  •  information  of  seizure,  it 
6w.'axidM.  '  ^as  held  that  the  property  is  altered  thereby,  so 
A.©.  1693.  ^Y^^^  neither  trover  nor  trespass  will  lie  for  him  who 

FuUer  v.  Fotch,  was  the  owner.  So  also,  my  Lords,  in  Fuller  v. 
Hoit/ss?/  Fotch,  the  judgment  of  the  Court  of  Commissioners 

I.^!"*694.  ^^  Excise  was  held  conclusive  in  an  action  against 

the  officer.  There,  an  action  of  trespass  was  brought 
against  the  officer  for  seizing  goods,  and  the  judgment  of  the  Court 
of  Exchequer  condemning  the  goods  was  decided  to  be  conclusive 
evidence  that  they  were  lawfully  seized. 

In  Prudham  v.  Phillips,  the  sentence  of  the  Ecclesiastical  Court 
^^..     annulling  a  marriage  was  held  conclusive,  and  the 

Prudham  v.  Phil-  °  ^  ' 

lip*.  party  to  the  suit  in  the  Ecclesiastical  Court  was  not 

2  strange/ 961,  in  permitted  to  show  it  was  obtained  by  fraud.  Where 
n"feo.  J,  K.D.  *  stranger  says  it  was  obtained  by  fraud,  he  shall  be 
^'^"-  permitted  to  say  so  ;  as  against  the  party  who  brings 

forward  the  sentence  of  the  Ecclesiastical  Court,  it  may  be  shown 
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of  to  have  been  obtained  by  fraud,  as  was  done  in  the 

20  a^stTrxL  ^^^^^  ^^  ^^®  Duchess  of  Kingston ;  but  the  party  to 
^L  ^««  the  suit  in  the  Ecclesiastical  Court  shall  not  be  al- 

Ambu  756. 

A.OW  1775.  lowed  to  say  that  he  was  guilty  of  collusion,  and 

that  the  sentence  was  obtained  by  fraud,  in  which  he 
participated.  In  Prudham  v.  Phillips,  the  question  was  whether 
the  defendant  was  liable  to  be  sued  as  Kfemme  sole ;  she  appears  to 
have  pleaded  coverture,  and  to  have  relied  on  a  marriage  with  a  man 

of  the  name  of  Muilman.  In  this  case  it  is  stated 
i^ioffnmt.^*         ^^^    "Willes,   Chief  Justice,   after  much  debate, 

took  a  distinction  between  the  case  of  a  stranger  who 
cannot  come  in  and  reverse  the  judgment,  and  therefore  must  of  ne- 
cessity be  permitted  to  aver  that  it  is  fraudulent,  and  the  case  of  one 
who  is  party  to  the  proceedings.  If  he  plead  the  judgment  was  fraudu- 
lent, he  cannot  give  evidence  of  it,  but  must  apply  to  the  Court  which 
pronounced  the  sentence  to  vacate  the  judgment ;  and  if  both  parties 
colluded,  it  was  never  known  that  either  of  them  could  vacate  it." 
The  same  doctrine  is  to  be  found  laid  down  in  the  case  of  De 
..  «  «...  Costa  V,  VillareaL  "which  was  an  action  upon  a 
»«*U  contract  of  marriage  per  verba  defuturo  brought  by 

7  Geo,  8,  A.  D.        the  gentleman  against  the  lady,  who  pleaded  non  cts- 

sumpsit.  When  the  plaintiff  had  opened  his  case^ 
Decree  of  the  Ee-    the  defendant  offered  in  evidence  a  sentence  of  the 

cleciastiGal  Court       «    .  .        i    r^  . 

conclusive  in  an  Spintual  Court  m  a  cause  of  contract  where  the 
of  i^mbe  oT^  Judge  had  pronounced  against  the  suit  for  a  solemni- 
marriage.  zatiou  in  the  facc  of  the  Church,  and  declared  Mrs. 

Villareal  free  firom  all  contract ;  and  the  Chief  Justice  held  this  to 
be  proper  and  conclusive  evidence  on  non  assumpsit  that  it  was  a 
cause  within  their  jurisdiction,  though  the  contract  was  per 
verba  de  futuro,  and  though  the  suit  there  is  diverso  intuitu, 
being  for  a  specific  performance  as  far  as  admonition  will  go, 
and  this  for  damages."  Here  is  an  action  for  breach  of  promise 
of  marriage;  the  defendant  gives  in  evidence  the  decree  in  the 
Ecclesiastical  Court,  by  which  it  was  held  that  no  such  con- 
tract had  been  entered  into  ;  and  that  decree  of  the  Ecclesiastical 
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Court  was  held    conclusiye  in  this  action  for  breach  of  promise 
of  marriage. 

Another  very  strong  case  is  Scott  v.  Shearman,  in  which  there 
Scott  t>.  Shear-  ^**  *  Condemnation  of  goods  in  the  Exchequer ;  and 
T!S' «,  ^*  ^**  ^^Id  to  be  so  conclusive,  and  so  to  alter  the 

2  W.  Black.  977, 

15  Geo.  3.  A.  o.    property,   that   trespass  would  not  lie  against  the 
officers  who  seized  the  goods.     An  action  of  trespass 

Sentence  of  am-  i_  i  •  ,  ,  «,  i. 

demnauon  in  the  was  brought  agaiust  the  custom-house  officers  for 
duiiv^**"  "*°  breaking  and  entering  the  plaintiff's  house  and 
taking  his  goods  ;  the  defendants  gave  in  evidence  a 
copy  of  the  record  of  the  condemnation  of  the  goods  in  the  Court 
of  Exchequer.  Blackstone^  Justice,  at  first  indined  to  think  that 
the  question  might  be  entertained,  but,  upon  further  consideration, 
he  and  the  whole  Court  agreed  that  the  sentence  of  condemnation 
in  the  Court  of  Exchequer,  though  it  was  a  proceeding  in  rem  and 
r.  ^    c,^  «         ^ot  between  these  parties,  was  conclusive.     So  in  the 

Cook «.  Sholl,  *  ' 

5  T.  R.  255,  case  of  Cook  V,  ShoU,  which  was  an  action  of  trover 

33  Geo.  3,  a.d.  -  . 

1792.  for  pipes  of  wine, — the  defendant  had  seized  the 

^'uitt?Z'"tfie'    P^P^®  °^  ^"^^  ^^^  ^*°*  °^  *  permit,  and  being  the 
Exchequer.  seizing  officer,  had  proceeded  for  the  seizure  in  the 

Court  of  Exchequer,  where  there  was  an  acquittal ;  and  here  the 
judgment  of  the  Court  of  Exchequer  was  held  to  be  conclusive, 
exactly  as  where  there  was  a  condemnation.  The  record  of  acquittal 
was  read  in  evidence  ;  the  defendant  still  insisted  that  the  seizure 
was  lawful,  and  that  the  permit  had  expired  before  the  seizure  ;  but 
Lord  Kenyon  said,  "  That  he  conceived  that  the  judgment  of  ac- 
quittal in  the  Exchequer  which  was  given  in  evidence,  being  a  judg- 
ment in  rem,  was  conclusive  as  to  the  question  of  illegality  in  the 
seizure,  and  precluded  all  reasoning  upon  the  construction  of  the 
permit.  And  however  he  might  doubt  whether  that  Court  had  put 
a  true  construction  upon  the  effect  of  the  instrument  in  respect  to 
the  time  of  its  operation,  yet  he  could  not  help  thinking  that  the 
judgment  of  acquittal  was  conclusive  as  to  the  illegaHty  of  the 
seizure,  which  was  the  subject  of  the  present  action.  That  it 
seemed  to  be  taken  for  granted  in  a  case  in  this  Court  in  Lord 
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Mansfield's  time,  that  a  judgment  of  condemnation  in  rem  was  con- 
clusive between  the  parties." 

The  doctrine  I  am  now  contending  for  is  powerfully  illustrated 

by  the  case  of  Brittain  v,  Eonnaird^  which  I  think 
naini.  1  Brod.  it  wcU  deserving  your  Lordships'  consideration,  parti- 
Geofs.  Afo^isig?     cularly  as  containing  a  most  valuable  judgment  of 

Mr.  Justice  Richardson,  which  must  make  all  who 
read  it  deeply  lament  that  he  was  so  soon  withdrawn  from  the 
discharge  of  his  judicial  functions.  There  it  was  held,  that 
''  in  an  action  of  trespass  against  magistrates  for  taking  and  de- 
taining a  vessel,  a  conviction  under  the  Bumboat  Act  (no  defect 
appearing  on  the  face  of  the  conviction)  is  ^conclusive  evidence 
that  the  vessel  in  question  is  a  boat  within  the  meaning  of  the 

Act,  and  properly  condemned."  Mr.  Justice  Rich- 
2J2S«m*jr  ardson  observed,  that  "  he  agreed  with  the  rest  of 

the  Court,  that  they  could  not  enter  into  the  ques- 
tion upon  this  action  of  trespass,  whether  the  case  came  within  the 
Act  or  not,  that  question  having  been  decided  by  the  magistrate ; 
Whether  the  vessel  in  question  were  a  boat  or  no,  was  a  fact  on 
which  the  magistrate  was  to  decide,  and  the  fallacy  lies  in  assuming 
that  the  fact  whibh  the  magistrate  has  to  decide  is  that  which  con- 
stitutes his  jurisdiction.  If  a  fact  decided  as  this  has  been  might 
be  questioned,  in  a  civil  suit,  the  magistrate  would  never  be  safe  in 
his  jurisdiction.  Suppose  the  case  of  a  conviction  under  the  Game 
Laws  for  having  partridges  in  possession,  could  the  magistrate,  in 
an  action  of  trespass,  be  called  on  to  show  that  the  bird  in  question 
was  really  a  partridge  ?  and  yet  it  might  as  well  be  urged  in  that 
case  that  the  magistrate  had  no  jurisdiction,  unless  the  bird  were  a 
partridge,  as  it  may  be  urged  in  the  present  case,  that  he  has  none, 
unless  the  machine  be  a  boat.  So  in  the  case  of  a  conviction  for 
keeping  dogs  for  the  destruction  of  game,  without  being  duly 
qualified  to  do  so,  after  the  conviction  had  found  that  the  offender 
kept  a  dog  of  that  description,  could  he  in  a  civil  action  be  allowed 
to  dispute  the  truth  of  the  conviction?"  Dallas, 
438.  '    *    '  ***     C.  J.,  says,  "  Extreme  cases  have  been  put,  as  of  a 
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magifltiate  seizing  a  ship  of  seventy-fonr  ganSy  and 
calling  it  a  boat.  Suppose  such  a  thing  done,  the  oonTiction  is  still 
condoflivey  and  we  cannot  look  out  of  it  i* — ^the  conyictionmnst  be 
taken  to  be  l^;al,  because  this  was  a  matter  that  the  law  had 
referred  to  a  pecoUar  tribunal. 

I  might  likewise  mention  Hart  v.  Macnamaray  dted  in  the  King 

v.  Horton,  in  both  of  which  cases  it  was  held,  that  a 

^.  \  Pri!^    condemnation  of  rum  as  adulterated,  was  conduaiTe 

154,  n.  A.D.1817.    evidence  of  the  adulteration  in  an  action  for  the 

price. 

I  now  come,  my  Lords,  to  the  dass  of  cases  in  which  it  has  been 

hdd,  that  wherever  incidentally  a  question  comes 
oomeBinddentaUy  before  a  court  which  has  not  original  jurisdiction 
not  of*  original  upon  the  qucstion,  that  court  inddentally  dedding  the 
toiS  b'y''"the law  ^^^^^^^^  qucstiou  is  bound  by  the  hw  of  the  court  of 
^1  *«  ~"^°'    jurisdiction. 

original    Juriadio-      ' 

tion.  In  Juzon  V.  Byron,  the  rule  is  thus  laid  down  by 

Juxon  ».  Byron,      xiy>n.i»T.         tti  i^  ii^ 

2Lev.64;ssaik.    Lord    Chief   Justicc  Hale    and    the  whole  Court, 
A.D/iff7i.^"*  '*     "  That  the  Spiritual  Court,  though  they  may  try 
matters  cognizable  at  common  law,   which  fall  in 
incidentally  where  the  principle  \&  ecclesiastical,  yet  they  shall  be 
prohibited  if  they  proceed  in  the  trial  of  such  inddental  temporal 
matter  otherwise  than  the  common  law  would."     Now,  my  Lord, 
I  wish  to  apply  this  case  to  the  action  at  bar.     According  to  that 
rule,  if  this  were  a  question  incidentally  arising,  you  would  be 
bound  by  the  opinion  of  the  court  to  which  it  is  primarily  referred. 
In  Shotter  v.  Friend,  the  same  rule  is  acted  upon.     "  An  ex- 
ecutor being  sued  for  a  legacy  in   the    Spiritual 
Shotter »/.  Friend,     CouTt,  pleaded  payment,  and  offered  to  prove  it  by 
Show.  158,  172;     ouc  witnesB,   which  the  Judge  refused,   and  gave 

1    Will.    AM.  .  ,  .       .,        ^«  .         1       Ti      1      . 

A.D.  1689.  sentence  against  him. '     (Because  in  the  Ecclesias- 

tical Court,  according  to  the  civil  law,  two  witnesses 
were  required.)  "  Upon  this  matter  suggested,  a  prohibition  was 
moved  for ;  et  per  curiam,  where  the  Ecclesiastical  Court  proceed 
in  a  matter  merely   spiritual,  if  they  proceed  in  their  own  man- 
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ner,  though  that  is  different  from  the  common  law,  no  prohibi- 
tion lies.  Where  they  haye  cognizance  of  the  original  matter, 
and  an  incident  happens,  which  is  of  temporal  cognizance  or 
triable  by  the  common  law,  they  shall  try  the  incident,  but  they 
most  try  it  as  the  common  law  would.  So  in  the  case  at  bar 
they  shall  try  the  matter  of  payment  or  no  payment,  but  then 
they  must  admit  such  proof  as  the  common  law  would,  and  so 
the  prohibition  was  granted." 

State  the  converse  of  this  :  in  a  court  not  of  common  law  juris- 
diction, if  a  common  law  question  arises  incidentally,  that  court  is 
bound  to  adhere  to  the  rules  of  common  law :  then  if  a  question 
not  of  common  law  jurisdiction  arises  in  a  court  of  common  law 
jurisdiction,  pari  ratume,  that  court  is  bound  to  adhere  to  the 
rules  which  would  bind  the  court  of  peculiar  jurisdiction. 

Barnes's  case  is  another  to  the  same  effect.     I  have  translated 

and  abridged  it  from  the  Norman  French.  It  was  a 
uou.  Rep.  157,  HabecLS  Carpus,  directed  to  the  Warden  of  the 
lew^**"*  ^  ^^'    Cinque  Ports,  to  bring  up  the  body  of  Barnes.     The 

return  was,  "  That  the  Warden  is  admiral,  and  has  a 
Court  of  Admiralty  for  sea  causes  which  happen  between  high  and 

low-water  mark  within  the  jurisdiction  of  the  Cinque 
^****^i!xt*'*OT  Ports,  and  has  an  officer  to  seize  goods  thrown  by 
maritiine    qua-    ^j^g  gg^  ^^j^  ^j^g  shorc,  and  that  Barnes  had  carried 

turn  oondtuive.  ' 

away  an  anchor  thrown  upon  the  sand  below  high- 
water  mark ;  that  he  was  summoned  to  the  court,  and  ordered  to 
restore  the  anchor,  and  that  he  refused.  Therefore  by  the  consi- 
deration of  the  said  court  he  was  imprisoned  till  he  should  restore 
the  anchor  to  the  Lord  Warden  or  pay  40/.  to  the  Lord  Warden.'* 
Of  course  no  court  of  common  law  could  have  pronounced  such  a 
judgment,  and  if  it  had  done  so,  it  would  have  been  void  and  null. 
Various  exceptions  were  taken  to  the  return  by  Sir  George  Croke, 
counsel  for  the  defendant,  pointing  out  that  the  judgment  was  bad 
according  to  the  rules  of  common  law.  Montague,  Chief  Justice, 
said,  "  It  appears  by  the  words  consideratum  est,  that  it  was  a 
judgment  against  him ;  and  although  the  manner  of  their  proceed- 
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ing  is  not  according  to  our  law,  still  we  cannot  redress  this  by  the 
course  taken  of  a  Habeas  Corpus ;  and  it  is  alleged,  that  a  Court  of 
Admiralty  and  their  proceeding  waa  juxta  leges  maritimas,  &c. 
and  so  he  was  remanded." — ^this  being  a  commitment  by  the  Admi- 
ralty Court  juxta  leges  maritimas. 

The  same  rule  was  acted  upon  in  this  Court  in  Gould  v.  Gapper, 

wherein  Lord  EBenborough's  judgment  is  important, 

?EMt!!*  472^5     *®  showing  why  the  court  of  inferior  jurisdiction  is 

East,  3451  a.d.     bouud  bv  the  decision  of  the  superior  court.     His 

1803,  1804.  Lord  .    ^  ^ 

EUenborough'c  Lordship  there  quoted  the  doctrine  fh>m  Blackstone's 
SSf™^"  *     Commentaries,  (B.  3,  c.  7,)  that  "  where  the  ques- 

tion is  not  properly  a  spiritual  question,  but  only 
allowed  to  be  decided  in  those  courts  because  incidental  or  accessary 
to  some  original  question  clearly  within  their  juria- 
courTof^originai    dictiou,  it  ought,  therefore,  when  the  two  laws  differ, 
d^f*°"  *°°'    to  be  decided,  not  according  to  the  spiritual  but  the 
temporal  law,  else  the  same  question  might  be  deter- 
mined different  ways,  according  to  the  court  in  which  the  suit  is 
depending;   an  impropriety  which  no  wise   government  can   or 
ought  to  endure,  and  which  is  therefore  a  ground  for  prohibition." 
And  Lord  EHenborough  expresses  unqualified  assent  to  the  doctrine, 
that  the  Court  is  necessarily  bound  by  the  law  of  the 
ley,  T^  Raym!     court  of  Original  jurisdiction.     There  is  another  case 
s^^'dAw?!  ^"'     ^^  Carter  v.  Crawley,  where  there  is  a  learned  judg- 
ment by  Lord  North  to  the  same  effect,  that  the 
construction  of  Acts  of  Parliament  by  the  common  law  binds  the 
inferior  court  having  jurisdiction  incidentally. 

My  Lords,  upon  these  authorities  I  humbly  submit  to  your 
Lordships,  that  you  are  bound  by  the  law  of  Parliament,  as  we  set 
it  out  upon  the  record,  there  being  no  contradiction  of  it  as 
alleged. 

My  Lords,  I  would  now  refer  to  Wilkes's  case,  as  to  the  Privilege 
of    Parliament   in   cases   of  libel.     On   the    30th 

Wilkes's  caw, 

1 9  How.  St         April  1 763,  Wilkes  was  arrested  on  a  warrant  from 

981 

2  wus.  151  the  Secretary  of  State  against  the  authors,  printers. 
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Geo.  «,  A.  ».  and  publishers  of  a  treasonable  paper,  entitled  "  The 
North  Briton,  No.  45 ;" — ^he  brought  a  habeas  corpus 
in  the  Common  Pleas,  and  objections  were  taken  against  the 
warrant  of  commitment ; — among  others  that  he  was  entitled  to  the 
Privilege  of  Parliament;  but  all  these  objections  were  oyemiled, 
except  his  claim  of  Privilege ;  upon  that  objection  he  was  ordered  to 
be  discharged,  and  he  was  discharged  accordingly. 

But  your  Lordships  are  aware  that  afterwards  both  Houses  of 
Parliament  decided  that  Privilege  of  Parliament  does  not  extend  to 
cases  of  hbel.     There  was  a  resolution  to  this  effect 
c^ "  *    by  the  House  of  Commons,  which  was  laid  before 

iJTpkl'hS'        the   House  of  Lords,  and  agreed  to  by  them;   in 
L***",  .      -         that  resolution,  therefore,  there  was  a  declaration  of 

Reioltttion  of 

both  HouMi  de-    the  kw  by  both  Houses  of  Parliament,  which  is  still 

Bylng  existeooeof 

PriTU^e.  in  force ;  and  I  humbly  apprehend,  that  if  that  de- 

claration were  brought  judicially  before  the  Court  in 
any  case  where  that  question  incidentally  arose,  by  that  resolution 
of  the  two  Houses  of  Parliament  the  Court  would  necessarily  be 
bound. 

I  would  again  refer  to  what  took  place  upon  Wilkes's  expulsion 
from  the  House  of  Commons.  The  occurrence  arose 
rrn^***^^**  in  the  year  1769.  Wilkes  was  expelled  as  having 
been  convicted  of  a  bbisphemous  and  indecent  hbel, 
and  a  new  writ  was  issued,  when  he  was  re-elected  without  oppo- 
sition. There  was  a  resolution  moved  and  carried,  ''That  John 
^Vnikes,  Esq.,  having  been  in  this  Session  of  Parhament  expelled 
from  this  House,  was  and  is  incapable  of  being  elected  a  Member 
to  serve  in  this  present  Parliament."  The  election  being  thus  de- 
clared void,  and  a  new  writ  having  been  issued,  Colonel  Luttrel 
appeared  as  a  candidate.  Wilkes  had  again  a  large  majority,  and 
was  returned  by  the  sheriff.  After  this  an  Order  was  made  by 
the  House,  that  Wilkes  being  disqualified,  the  return  should  be 
amended  by  substituting  the  name  of  Colonel  Luttrel,  which  was 
done,  and  Colonel  Luttrel  sat  during  that  Parhament  as  knight  of 
the  shire.   There  were  many  motions  made  to  rescind  that  resolution. 
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and  at  last  it  waa  resdnded,  and  declared  by  the  Commons  not  to 
be  the  law  of  Parliament.  If  the  question  had  incidentally  arisen  in 
this  Court  in  an  action  for  a  false  return*  or  a  double  return  upon 
the  statute,  still  this  Court  would  be  bound  by  the  resolution  de- 
claring that  a  person  expelled  is  disqualified ;  but  that  resolution 
having  been  rescinded,  and  there  having  been  a  declaration  that  the 
disqualification  does  not  extend  beyond  the  expulsion, — that  the 
party  expelled  may  be  re-elected  after  his  expulsion,  that  he  is  only 
to  be  sent  back  to  his  constituents,  and  they  are  to  judge  whether 
he  is  a  fit  person  to  represent  them, — if  this  last  resolution  were 
brought  judicially  before  your  Lordships,  by  being  pleaded  upon 
the  record,  by  this  I  say  the  Court  would  be  bound. 

I  come   now  to  mention  cases  which  appear  to  me  very  im- 
portant,  showing  that  where  courts  of   exduaiTe 
Bive   jurisdkUoa    jurisdiction  exist,  they  have  been  in  the  habit  of 
^rr LrSter.    preventing  other  courts  mterfering  with  their  juris- 
fering.  dictiou.     Thesc  authorities  would  have  justified  the 

House  of  Commons  in  taking  a  summary  course,  and 
doing  what  I  deprecated,  having  still  confidence  in  Common  Law 
Judges  that  they  will  not  exceed  their  jurisdiction. 

In  the  seyenth  year  of  James  the  First : — ''  Process  issued  out  of 
the  Exchequer,  to  levy  an  amercement  of  10/.;  the 

Anonymous, 

LanCsExch. Rep.  bailiff  levied  the  amercement;  /.  S,,  the  person 
A.D.  1G09. '  upon  whom  it  was  levied,  brou^t  trespass,  and  it 

was  said  by  the  Barons,  and  ordered,  that  if  /•  5. 
wiU  bring  an  action  for  the  distraining  of  this  amercement,  be  it 
lawfully  imposed  or  not,  yet  J.  S.  shall  be  restrained  to  sue  in  any 
other  court  but  in  this,  and  here  he  shall  sue  in  the  Office  of  Pleas,  for 
the  bailiff  levied  it  as  an  officer  of  this  Court.^'  If  /.  S.  after  that, 
had  brought  an  action  in  any  other  court,  he  would  have  been 
proceeded  against  by  the  Court  of  Exchequer,  as  being  guilty  of  a 
contempt  of  the  jurisdiction  of  that  Court. 

My  Lords,  the  same  doctrine  was  also  laid  down  very  elaborately 

in  the  case  of  Cawthome  v.  Campbell,  a  case  not 
camptaSr  "^  generally  known  in  Westminster  Hall,  but  of  very 
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iAiiitio5.D.       great  weigdit.      It  was   there  held  that,    «*If  an 

31  Ceo.  3,  .         .      ,  ,        .  1         ^  -•  . 

A.  B.  1790.  action  IS  hronght  in  another  Court  to  draw  into 

An  action  brou^it  •  «  •        i  «.       •      ■    i.     . 

in  any  other  qnettion  a  matter  within  the  pecnhar  jnnsdietion  of 

SSn^iriUihi'^    *^6  Court  of  Eicheqaer>  the  action  may  he  remored 

&SSS**^i^    into  the  Court  of  Exchequer^  and  it  ia  a  contempt  of 

be  remuved  Into    thatCourt  to  prosecute  It  in  any  other  Court."   Caw- 
that  Court*  and  it 

ii  a  contempt  to  thomc  had  hccn  convicted  before  the  CommiadonerB 
of  Exdae  for  penalties  for  a  breach  of  the  Excise 
laws.  There  was  a  warrant  of  distress,  and  an  action  of  trespass  was 
brought  in  the  Court  of  Common  Pleas  against  the  commissioners 
and  officers  who  levied  under  the  warrant.  There  was  an  applicar 
tion  to  the  Court  of  Exchequer  to  remove  the  cause  into  that  Court. 
Lord  Chief  Baron  Eyre  enters  most  elaborately  into  the  subject, 
quotes  a  great  many  ancient  authorities,  and  shows  that  it  had  been 
invariably  the  custom  of  the  Court  of  Exchequer,  when  an  action 
is  brought  in  another  Court,  to  try  any  question  that  is  pro- 
perly cognizable  in  the  Court  of  Exchequer  as  belonging  to  the 
King^s  revenue,  or  what  was  done  by  the  authority  of  the  Barons 
for  administering  the  King's  revenue,  not  to  allow  the  cause  to 
proceed,  and  to  remove  it  immediately  from  any  other  court  into 
the  Court  of  Exchequer.  A  great  many  precedents  are  quoted,  in 
which  that  was  the  constant  course  pursued  in  ancient  and  mo- 
dem times. 

Anon. 

1  Amtr.  S05,  Lord  Chief  Baron  Macdonald  followed  that  pre- 

A,  D.  1793.  cedent  in  an  anonymous  case,  reported  in  Anstru- 

same  point  ^^^^  ^  which  this  csse  of  Cawthome  v.  Campbell 

is  subjoined  as  a  note,  and  gave  a  similar  judgment. 

Now,  my  Lords,  just  see  what  is  established  by  these  cases  in 
the  Exchequer, — ^that  no  suit  is  allowed  in  another  court,  even 
where  a  question  which  it  ought  to  decide  arises  incidentally, — that 
the  parties  are  liable  to  be  attached  for  proceeding  in  another  court, — 
and  that  the  other  court  may  be  commanded  to  surcease  the  suit. 

The  Court  of  Chancery  proceeds  on  the  same  principle.  An  action 
against  a  receiver  is  trfeated  as  a  contempt  of  the  court  by  whom  he 
was  appointed,  and  to  whom  he  is  amenable.'*     To  this  Court  be- 
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<a)  Angel  v,  longs  the  administration  of  equity,  and  a  Court  of 

Z35,  A.  D.  1804.  Common  Law  can  not  judge  whether  it  was  a  right 
step  to  appoint  a  receiver,  or  whether  he  has  duly 
conducted  himself  in  his  office.  So  the  Court  of  Chancery  wiU  not 
allow  the  regularity  of  its  process  to  he  decided  upon  hy  any  other 
trihunal,  and  exercises  an  exclusive  jurisdiction  oyer  its  own  officers, 
even  where  there  is  a  complaint  that  they  have  exceeded  their  au- 
thority, and  there  is  a  party  at^grieved  entitled  to  a 

(b)  Baily  v,  De-  ^  r       j    -do 

vereux,  recompcuce.^    In  Frawd  v.  Lawrence,  a  person  ar- 

1  Vein,  269.  . 

May  V,  Hook,         rested  on  an  attachment  irregularly  issued,  having 
'^  '     '  obtained  an  order  to  discharge  the  attachment  with 

costs,  commenced  an  action  against  the  party  who  had  sued  it  out 
and  the  sheriff  for  false  imprisonment  and  another  action  for  mar 
liciously  suing  out  the  attachment ;  but  Lord  Eldon  granted  an  in- 
junction against  proceeding  in  these  actions  without  prejudice  to  an 
apphcation  for  compensation  to  the  court  from  which  the  attach- 
ment issued,     ha  Exparte  Clarke^  the  same  principle 

(c),  M.  &  K.  563  ^  r  r 

(d)  s  p.  w.  657.  ^^  acted  upon  by  Lord  Lyndhurst.  Li  Holt  v. 
Holf*,  where  the  Court  of  Chancery  refused  to  allow 
such  a  matter  to  be  examined  by  any  other  Court,  compensation  was 
actually  awarded  to  be  paid  by  the  officer  of  the  Court  through 
whose  default  the  wrong  had  been  done. 

The  Court  of  Common  Pleas  has  asserted  a  similar  power,  and 

threatened  to  commit  any  one  who  should  bring  an  action  to  call  in 

question  its  privileges.     Mr.  Serjeant  Serous,  prac- 

s^[wicase,        tising  in  that  Court,  when  entering  his  coach  at 

Bac  Abr.  tit  pti-     ^]jg  ^^^^  ^f  Westminster  Hall,  was  arrested  upon  a 

vilege    (B.  2),  '  ^ 

26  Car.  2.  a.  o.  latitat  out  of  the  King's  Bench,  and  complaint  was 
made  to  the  Court  of  Common  Fleas  that  an  officer 
of  that  Court,  a  serjeant,  had  been  so  arrested.  The  serjeant  was 
discharged  from  the  arrest  by  a  rule  of  the  Court ;  and  the  judges 
said  that  if  the  plaintiff  should  bring  an  action  against  the  sheriff 
for  an  escape  they  would  commit  him.  The  bailiffs  who  made 
the  arrest  were  committed  to  the  Fleet ;  but  the  next  day,  upon 
their  submission,  they  were  discharged  upon  paying  fees. 
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The  same  course  has  heen  pursued  down  to  the  present  times  by 
the  highest  court  of  judicature  in  the  kingdom. 

In  the  year  1768,  the  House  of  Lords  being  informed  that  an 

action   had   been   brought  and  prosecuted  in  the 

Bifl^s  COM,  M       Common  Pleas  by  one  John  Bie&».  and  one  Aylett, 

Lords'  Journ.    p.  ^  oo  .^ 

1S5.  Not.  1768.  his  attorney,  against  Mr.  Hesse,  one  of  his  Ma- 
jesty's Justices  of  the  Peace,  who  had  acted  under 
the  order  and  command  of  their  Lordships'  House,  and  who 
had  apprehended  a  man,  and  without  any  further  order  of  the 
House  had  committed  him  and  kept  him  in  Bridewell  four  or  fiye 
days,  for  being  concerned  in  a  riot  at  the  door  of  the  House  of 
Lords,  the  Lords  first  passed  a  resolution,  declaring,  ''That,  ac- 
cording to  the  laws  and  usages  of  Parliament,  it  is  the  undoubted 
right  and  duty  of  the  Peers  of  Great  Britain,  in  Parliament  assem- 
bled, to  give  such  orders  as  may  be  from  time  to  time  found  neces- 
sary to  disperse  and  suppress  any  force  which  shall  obstruct  their 
coming  to,  remaining  in,  or  returning  peaceably  from,  the  House,  or 
that  may  tend  to  interrupt  the  Parliamentary  debates."  They  then 
ordered  the  plaintifif  into  the  custody  of  the  Serjeant-at-Arms,  and 
they  committed  the  attorney  to  Newgate.  They  afterwards  called  in 
the  plaintiff,  who  was  directed  to  stop  all  further  proceedings  ;  and 
upon  his  signing  a  release,  and  not  till  he  had  done  so,  was  he  or- 
dered to  be  discharged  out  of  custody.  The  attorney,  who,  having 
been  the  adviser  of  the  plaintiff,  was  considered  the  greater  offender, 
was  kept  in  Newgate  for  ten  days,  and  then  discharged  upon  his 
humble  petition. 

In.  1788,  Mr.  Hyde,  a  Justice  of  the  Peace,  having  attempted  to 
^ .  ^  get  into  Westminster  Hall,  on  the  occasion,  of  the 

Hyde's  Case,  38,       ®  '  ,       ,     ■     .         i 

Lord.-  Journ  p.  trial  of  Warrcu  Hastings,  was  refused  admission  by 
a  constable,  in  pursuance  of  a  general  order  of  the 
House  of  Lords.  Mr.  Hyde  indicted  the  officer  for  an  assault ;  the 
officer  pleaded  to  the  indictment,  was  tried  at  Hicks' s-hall,  and  ac- 
quitted. At  the  distance  of  some  months  the  case  was  brought 
before  the  House  of  Lords ;  they  committed  Mr.  Hyde,  the  justice, 
for  his  offence,  to  the  custody  of  the  Serjeant-at-Arms  ;  that  offence 
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having  been  the  proBecuting  of  a  person  at  Hicks's-hall  for  an  act 

which  he  performed  in  obedience  to  the  order  of  the  House  of 

Lords. 

The  case  I  am  now  going  to  mention  occurred  so  recently  as  the 

year  1 827.    It  was  likewise  a  proceeding,  not  of  the 

Umbrella  esse* 

Lords'  Journ.  Housc  of  Gommous,  but  of  the  House  of  Lords.  Lord 

Mar  .  1817.       Ei^on,  that  profound  lawyer,  presiding  in  the  House 

of  Lords,  advised  the  proceeding.     There  was  a  stranger  coming  to 

the  House  of   Lords,    whose   umbreUa  was   taken 

Action  in  the 

Court  of  Cod-  from  him  by  a  messenger  at  the  door  of  the  House, 

owii^o/an^  and  not  returned  to  him  when  he  retired.     The 

^e  M^^^rf  owner  of  the  umbrella  did  not  bring  an  action  in 

the  Houje  of  the  Court  of  King's  Bench  ;  but  had  he  done  so,  the 

Lords,  when  he  «  »  » 

obtained  judg-       law  would  havc  been  the  same  ;  he  brought  an  action 

ment,  treated  u  a 

contempt.  before  another  court,  the  Court  of  Conscience ;  there 

he  sued  for  the  value  of  his  umbrella,  and  he  ob- 
tained judgment.  But,  my  Lords,  he  was  not  permitted  to  have 
the  fruits  of  the  judgment,  because  the  bringing  the  action  was 
considered  by  the  House  of  Lords  to  be  a  violation  of  their  privi- 
leges ;  that  whether  the  messenger  had  a  right  to  take  the  umbrella 
or  not  was  a  question  for  them  to  decide,  and  not  the  Court  of 
Conscience,  and  they  summoned  him  to  the  bar,  aye,  and  the  offi- 
cers of  the  Court  of  Conscience.  They  compelled  the  plaintiff  to 
renounce  all  benefit  of  the  judgment ;  and  it  was  only  upon  the 
officers  of  the  Court  showing  that  they  were  not  aware  how  the  cause 
of  action  originated  that  they  escaped  with  impunity.  My  Lords,  I 
will  read  from  the  Journals  of  the  House  of  Lords  the  entries  re- 
specting the  Umbrella  case,  that  it  may  be  seen  they  are  fully  and 
fairly  brought  before  your  Lordships'  notice  : 

"  Complaint  against  John  BeU. 
"  Die  LuncR,  26^  Martii,  1827. 

'<  Complaint  was  made  to  the  House,  '  That  John  Bell  had  served 
Frederick  Plass,  one  of  the  doorkeepers  of  this  House,  when  attend- 
ing to  his  duty  in  this  House,  with  process  from  the  Westminster 


Digitized  by 


Google 


PARLIAMENTARY  PRIVILEGE.  271 

Court  of  Requests,  first  to  appear,  and  afterwards  to  pay  a  debt  and 
costs  awarded  against  lum  by  that  court.'  And  the  said  Frederick 
Plass  having  been  called  in,  and  sworn  at  the  bar,  delivered  in  the  said 
two  processes,  and  being  examined,  stated,  *  that  John  Bell  served 
him,  the  said  Frederick  Haas,  when  on  duty  in  this  House,  with 
process  to  appear  on  Monday  the  19th  instant,  to  attend  the  West- 
minster €k>urt  of  Requests  on  the  Thursday  following ;  and  the  said 
John  Bell  informed  the  said  Frederick  Flass  that  the  process  was 
issued  to  recover  the  value  of  an  umbrella  left  by  the  said  John  Bell 
with  the  said  Frederick  Flass,  on  the  night  of  the  Friday  preceding ; 
that  the  said  John  Bell  gave  him  the  umbrella,  and  he  put  it  away  in 
the  usual  place ;  that  on  Friday  last,  the  23d  instant,  the  said  John 
Bell  served  the  said  Frederick  Flass,  when  on  duty  in  this  House, 
with  an  order  from  the  said  court  to  pay  into  the  said  court  1  Is.  6d, 
debt,  and  2s,  lOd,  costs,  for  the  use  of  the  said  John  Bell." 

Next  there  is  set  out  the  order  requiring  Flass  to  appear ;  and 
then  there  is  the  process  ordering  Flass  to  pay  17».  6d.  debt  and 
25.  lOd.  by  way  of  costs.  I  need  not  read  these  at  length.  Then 
it  is  ordered  by  the  Lords   Spiritual  and  Temporal,  "  that  the 

said  John  Bell,  and    ■  Grogan,  and Hodgson,  the  clerks 

of  the  said  court,  do  attend  this  House  to-morrow,  to  answer  the  said 
complaint,  and  that  the  Lords  be  summoned." 

The  next  entry  on  the  subject  is, 

''Die  Martis,  27*  Martiiy  1827. 

"  The  Lords  being  summoned ;  the  Order  of  the  Day  being  read 
for  John  BeU,  .  Orogan,  and  ■  Hodgson  to  attend  this 

House  to  answer  the  complaint  of  Frederick  Flass,  one  of  the  door- 
keepers, against  the  said  John  BeU,  for  having  served  him  with  pro- 
cess from  the  Westminster  Court  of  Bequests,  first  to  appear,  and 
afterwards  to  pay  a  debt  and  costs  awarded  against  him  by  that 
court,  and  for  the  Lords  to  be  summoned.  John  Bell  was  called  in, 
and  informed  by  the  Lord  Chancellor  of  the  said  complaint,  and 
asked  what  he  had  to  say  in  answer  thereto,  and  stated,  '  That  he 
was  not  aware  he  was  ofiending  against  the  Privileges  of  this  House, 
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or  he  would  not  have  done  what  he  did,'  for  which  he  expressed 
his  sorrow,  and  asked  pardon ;  and  heing  admonished,  was  ordered 
to  withdraw."     So  much  for  Bell. 

"  Then  Edward  Carey  Grogan  and  John  Hodgson  were  called  in, 
and  informed  of  the  said  complaint,  and  severallj  stating  that  they 
were  not  aware  of  the  nature  of  the  complaint,  upon  the  summons 
being  granted,  or  that  the  subject-matter  related  to  anything  in  this 
House,  they  were  directed  to  withdraw."  That  being  a  dear  intima- 
tion that  if  they  had  taken  cognizance  of  the  suit,  knowing  it  ori- 
ginated in  this  dispute  in  the  House  of  Lords,  it  would  have  been 
considered  a  breach  of  Privilege.  The  plaintiff  expresses  his  contri- 
tion, and  it  is  upon  the  clear  understanding  he  is  not  to  call  upon 
the  doorkeeper  to  pay  what,  the  Court  of  Bequests  awarded  to  him 
that  he  escapes  imprisonment.  If  the  action  had  been  brought  in 
the  King's  Bench,  an  action  of  trover  for  the  umbrella,  with  a  judg- 
ment of  40s.,  or  whatever  the  value  was,  I  conceive  that  the  pro- 
ceeding would  have  been  considered  in  the  same  hght ;  it  would 
have  been  considered  a  breach  of  the  Privileges  of  the  Houses  of  Par- 
liament. Here  is  a  court  of  common  law  taking  cognizance  of  Pri- 
vilege, which  was  alienifori.  The  ground  of  the  proceeding  of  the 
House  of  Lords  was,  not  that  they  had  gone  before  the  Court  of 
Requests,  but  that  they  had  gone  before  another  court, — that  the 
complaint  ought  to  have  been  in  the  House  of  Lords ;  that  the 
doorkeeper,  perhaps,  had  acted  improperly,  but  it  was  a  contempt  of 
the  House  of  Lords  for  that  complaint  to  be  brought  before  any  other 
court  whatsoever. 

Lord  C.  J.  Denman. — Mr.  Attorney,  did  it  appear  there  was 
anything  else  done  by  the  officer  of  the  House,  except  taking 
the  umbrella  from  him  while  in  the  House  ? 

Mr.  Attorney 'General, — I  have  read  the  whole  entry  from  the 
journals.  It  could  hardly  be  considered,  that  the  case  was  within 
the  Bill  of  Bights,  because  the  seizure  was  in  the  House,  and  the 
action  was  for  a  thing  done  in  Parliament ;  whereas,  the  Lords 
would  not  have  interfered  if  the  seizure  had  been  in  the  Lobby. 
They  did  not  proceed  upon  the  merits.     Their   displeasure  was 
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incurred  by  the  suit  being  brought  in  an  inferior  court,  instead  of 
the  complaint  being  made  to  the  House.  You  see  the  contempt 
was  considered  to  be  the  seeking  of  redress  elsewhere.  What  was 
treated  by  the  House  of  Lords  as  a  contempt  against 
have^'taM^Sie  ^^^  Privilege  of  the  House,  was  bringing  the  action, — 
aama  had  the  ae-    ggpyjjjg  q^  i]^  officer  the  proccss  of  the  Court 


I  brought 

HaiL^**^"*'"*'*'  of  Requests,  and  an  order  for  the  payment  of 
the  money.  I  apprehftad,  that  the  course  of  the 
Lords  would  have  been  precisely  the  same  if  the  action  had 
been  brought  in  any  of  the  liuperior  Courts  in  Westminster  Hall. 
They  would  have  committed  the  plaintiff  unless  he  had  agreed  to 
renounce  the  judgment  he  had  obtained  against  the  officers  of  the 
House ;  and  they  would  have  strictly  inquired  into  the  conduct  of 
all  practitioners  of  the  law,  and  officers  of  the  Court,  who  had  been 
instrumental  in  obtaining  the  judgments 

According  to  these  authorities  the  House  of  Commons  would 
have  been  justified  in  committing  Mr.  Stockdale  for  bringing  this 
action,  and  would  be  justified,  if  there  were  a  judgment  in  his 
&TOur,  in  preventing  him  from  reaping  the  fruits  of  it,  and 
in  proceeding  against  all  who  assist  him  in  violating  their  Pri- 
vileges. 

I  will  now,  my  Lords,  shortly  draw  your  attention  to  another 

class  of  cases,  in  which,  although  it  did  not  appear 

or  douueretuns.    ^^^  either  House  had  interposed,  or  that  any  act  of 

either  House  was  drawn  in  question,  it  was  held, 

that  an  action  could  not  be  maintained; — ^the  Judges  avoiding, 

instead  of  courting  the  discussion  of  questions  of  Privilege,  and 

being  anxious  to  prevent,  instead  of  forcing  on  a  collision  with  the 

House  of  Commons.     I  refer  to  cases  where  the  action  was  for  a 

fiilse  return  or  double  return  of  Members  to  serve 

w.  aTch.  7,  A.D.    iDL  the   House  of  Commons.     Your  Lordships  are 

^^^  aware  that  an  Act  of  Parliament  passed  in  the  reign 

of  King  William  III.,  by  which  such  an  action  might  be  brought ; 

but  it  was  most  undoubtedly  held  that  at  common  law  such  an 

action  was  not  maintainable,  for  the  reason  I  have  mentioned. 
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The  first  case  in  which  the  question  arose  was  Nevill  v.  Stroud ; 
hut  it  was  there  left  undecided. 

NevUl  w.  Stroud,  fiil  .  i.*  i.  -  t  j 

2Sid.i68.sLeT.  ^e  next  case  was  one  upon  which  mj  Learned 

Luhr.  89, 1659.  Fricud,  Mr.  CuTWOod,  rclicd,  Bemardiston  v.  Soame ; 

I^^JI*^^  and  I  am  rather   surprised,  that  he  did,   because 

114.  Freem.  390,  the  dccisiou  ui  that  case  was  reversed  upon  writ 

430.  6  How.  Sta.  *^ 

Tri.  1065. 26  Car.    of  crror.     Although  it  had  been  held,  and  rightly 

2,  A.D.  1673.  »«ii  1  •  111  ••■! 

held,  that  such  an  action  could  be  maintained  at 
common  law,  that  would  not  remove  me  from  any  of  the  posi- 
tions I  have  laid  down,  because  bringing  this  action  for  a  fiilse 
or  double  return  does'  not  necessarily  show  that  anything  done 
in  Parliament  is  to  be  called  in  question ;  it  does  not  necessarily  pro- 
duce any  collision;  and  in  Ashby  v.  White,  the  ground  upon 
which  Lord  Holt  proceeded  was,  that  the  elective  franchise  was 
not  a  matter  of  Parliamentary  Privilege,  but  dependant  upon  the 
statute  and  common  law  of  the  realm. 

Bemardiston  v.  Soame  was  an  action  on  the  case  against  the  sheriflt 

aniiM        of  Suffolk,  alleging  that  the  plaintiff  had  been  elected 

sheriff  for  a  hhe    kuight  of  the  shire  by  a  majority  of  freeholders,  and 

mainta'inabie  in      that  defendant  falsely  and  deceitfully  made  a  double 

return  of  Lionel  Tolmache  along  with  the  plaintiff. 
Not  guilty  being  pleaded,  there  was  a  trial  at  bar,  and  a  verdict  for 

the  plaintiff  with  800/.  damages ;  but  a  writ  of  Error 

Revenedonwrit  ^  ^      ' 

of  Eiror  ia  the      was  brought  in  the  Exchequer  Chamber  upon  an  ob- 

Exdi.  Cham. 

jection  that  the  whole  subject  matter  of  it  related  to 
and  concerned  the  Parliament.  There  were  six  Judges  for  reversing 
and  two  for  affirming,  and  the  judgment  accordingly  was  re- 
versed. 

My  Lords,  the  judgment  of  North,  Chief  Justice,  upon  that  oc- 
^,    ^    casion  is  of  extreme  importance.     I  should  be  glad 

Judgment  of  Lord  '^  ^ 

North ;  to  read  the  whole,  but  I  will  confine  myself  to  two 

6  How.  Sta.  Tri.  ,  ^    ,  .  ,  -  .*!        tt 

i09t,  1098.  or  three  of  the  most  material  parts  of  it.     He  says, 

1674.  *  '  '  '       '^  It  is  admitted  that  the  Parliament  is  the  only  pro- 
per judicature  to  determine  the  right  of  election, 
and  to  censure  the  behaviour  of  the  sheriff.     How  then  can  the 
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Common  Law  try  a  cause  that  cannot  detennine  of  those  things 
without  which  the  cause  cannot  he  tried  T  No  action  upon  the  case 
win  fie  for  hreach  of  a  trust,  hecause  the  determination  of  the  prin- 
cipal thing,  the  trust,  does  not  belong  to  the  Common  Law,  but  to 
the  Court  of  Chancery ;  certainly,  the  reason  of  the  case  at  bar 
is  stronger,  as  the  Parliament  ought  to  have  more  reverence  than 

i/wia  *^®  Court  of  Chancery." — "  I  do  not  by  these  re- 

flections  tax  the  law  of  injustice,  or  the  course  of 

Parliament  of  inconyenienoe ;  I  am  an  admirer  of  the  methods  of 

both ;  it  is  fix>m  the  excellency  of  them  I  conclude  this  proceeding 

in  this  new-fEUigled  action^  being  absurd,  unjust,  and  unreasonable, 

^,^,  cannot  be  legal." — "And  here  I  must  needs  reflect 

p.  1101.  ° 

upon  the  second  reason  I  gave  against  the  action, 
that  the  matter  of  it  is  alienifori.  I  find  myself  and  my  brothers 
that  argued  for  the  action  engaged  in  a  discourse  of  the  nature  of 
a  double  return,  and  the  course  of  Parliament  upon  it,  which,  as  a 
Judge,  I  cannot  so  weU  speak  to.  I  had  the  honour  to  be  of  the 
House  of  Commons,  and  whilst  I  was  there,  I  considered  as  well  as 
I  could  the  course  of  the  proceedings  of  the  House,  and  am  there- 
fore able  to  speak  something  of  them,  and  I  am  brought  into  this 
discourse  necessarily  by  this  action  ;  but  I  must  needs  say,  it  is  an  im- 
proper discourse  for  Judges,  for  they  know  not  what  is  the  course  of 
Parfiament,  nor  the  Privilege  of  Parliament.  When  the  Lords  in 
Parliament,  whom  they  are  bound  to  assist  with  their  advice,  ask 
the  Judges  anythiog  concerning  the  course  of  Privilege  of  Parlia- 
ment, they  have  answered  that  they  know  them  not,  nor  can  advise 
concerning  them.  If  in  Parliament  we  do  not  know  nor  can  advise 
concerning  these  things,  how  can  we  judge  upon  them  out  of  Par- 
liament? We  ought  to  know  before  we  judge,  and  therefore  we 
cannot  judge  of  things  we  cannot  know.  Our  being  engaged  in  a 
course  improper  for  Judges,  shows  the  action  to  be  improper  as 
much  as  any  other  argument  that  can  be  made ;  and  this  argument 
arises  fh>m  my  brothers  that  argued  for  the  action.     It  is  my 

opinion  that  no  new  device  ever  was  or  can  be  in- 

p*  1109.  ^ 

troduced  into  the  law  but  absurdities  and  difficulties 
t2 
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arise  upon  it  which  were  not  foreseen,  which  makes  me  very  jealons 
of  admitting  novelties." — (That  was  an  action  of  the  first  impres* 
sion,  and  so  is  this.) — "  But  in  matter  rekting  to  the  Parliament^ 
which  is  my  second  gronnd,  there  is  no  need  of  introducing  novel- 
ties, for  the  Parliament  can  provide  new  laws  to  answer  any  mis- 
chiefs that  arise,  and  it  ought  to  he  left  to  them  to  do  it."  And 
accordingly,  my  Lords,  the  Parliament  did  introduce  a  remedy  for 
that  mischief,  in  the  reign  of  William  the  Third. 

His  Lordship  proceeds  :  "  The  Judges  in  all  times  have  been  very 
tender  in  meddling  with  matters  rdating  to  Parliament.  I  do  not 
find  that  ever  they  tried  elections,  but  where  statutes  gave  them  ex- 
press power,  or  that  they  examined  the  behaviour  of  the  sheriff  or 
any  officer  of  the  Parliament,  in  relation  to  any  service  performed 
to  the  Parliament,  but  upon  those  statutes ;  and  in  Brounker's  case 
(Dyer  168),  the  statute  was  there  ruled  in  the  Star  Chamber,  and 
they  inflicted  the  same  punishment  that  is  appointed  by  that 
statute.  If  we  shall  allow  general  remedies,  aa  an  action  upon  the 
case  is  to  be  applied  to  cases  relating  to  the  Perliament,  we  shall  at 
last  invade  Privilege  of  Parliament,  and  that  great  privilege  of 
judging  of  their  own  Privileges." 

My  Lords,  we  have  from  the  most  eminent  Judges  in  all  perioda 
of  the  judicial  history  of  the  country  the  same  language,  that  by 
meddling  with  the  law  of  Parliament  they  would  be  invading  the 
Privileges  of  Parliament,  and  that  greatest  Privilege,  the  privilege 
of  judging  of  their  own  Privileges. 

Lord  C.  J.  North  proceeds  :  "  Suppose  an  action  should  be  brought 
in  time  of  prorogation  against  a  Member  of  Parliament,  for  that  he 
falsely  and  maliciously  did  exhibit  a  complaint  of  breach  of  Privi- 
lege to  the  Parliament,  whereby  the  party  was  sent  for  in  custody, 
and  lost  his  liberty,  and  was  put  to  great  charges  to  acquit  himself, 
and  was  acquitted  by  the  Parliament.  If  upon  such  a  case  the  jury 
should  find  the  defendant  guilty,  why  should  not  that  action  be 
maintained  as  well  as  this  at  bar  ?  It  may  be  said  for  that  action, 
that  the  judgment  of  the  ParHament  is  followed,  and  the  Privilege  ia 
not  tried  at  law,  but  determined  first  in  the  House  :  and  secondly. 
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it  may  be  said  the  party  has  no  other  way  to  recover  his  charges. 
It  would  be  dangerous  to  admit  such  an  action,  for  then  there 
would  be  peril  in  claiming  Privilege,  for  if  the  party  complained  of 
had  the  fortune  to  be  acquitted  by  the  House,  the  Member  that 
made  the  complaint  would  be  at  the  mercy  of  the  jury  as  to  the 
point  of  malice  and  quantity  of  damages.  Such  a  precedent,  I 
suppose,  would  not  please  the  Parliament,  and  yet  it  may  with  more 
justice  be  the  second  case  than  this  at  the  bar  the  first.  Actions 
may  be  brought  for  giving  Parliament-protections  wrongfully. 
Actions  may  be  brought  against  the  Clerk  of  the  Parliament,  Ser- 
jeant-at-arms, and  Speaker,  for  aught  I  know,  for  executing  their 
offices  amiss,  with  averments  of  malice  and  damages,  and  then 
must  Judges  and  juries  determine  what  they  ought  to  do  by  their 
officers?  This  is  in  effect  prescribing  rules  to  the  Parliament  for 
them  to  act  by.  It  cannot  be  seen  whither  we  shall  be  drawn  if 
we  meddle  with  matters  of  Parliament  in  actions  at  law." 

My  Lords,  that  case  was  brought  by  writ  of  error  to  the  House 
of  Lords  after  the  Revolution  in  1689,     The  Judges 

Judgment  of  Ex-  >  -^ 

chequer  Chamber    were  Consulted,  and  the  judgment  was  affirmed  on 
of  Lonfti.  the  ground  that  no  action  could  be  maintained  for 

iiwrr.D.'iero!**     8^c^  *  <»^"*  without  the  aid  of  the  statute. 

The  same  opinion  was  given  in  Onslow's  case, 
X  Vent. VtT^'  which  was  an  action  for  a  false  return.  A  motion 
330u^'  Aj>.  ^*®  made  in  arrest  of  judgment,  and  the  judgment 
i«<^  was  arrested,  the  Court  saying,  "They  had  no  juris- 

diction in  this  matter ;  this  principal  part  thereof  being  a  return  in 
Parliament." 

Prideauz  v.  Morris  was  an  action  for  a  false  return,  in  which  it 
was  held  that  "  no  such  action  lies  at  Common  Law 

PrideaiaTv.Mor- 

lit,  s  seik.  soil      against  an  officer  for  a  false  return  of  Members  to 
7Mod.'iai  Parliament,  unless  where  the  right  is  determined* 

s/^fiLD.  ^^   cannot  be    determined,    in    Parliament;'*    and 

^7^  in  that  judgment  even  Lord  Chief  Justice  Holt  con- 

curred. 
In  Wynn  v.  Middleton,  which  was  an  action  on  the  statute  of 
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Will.  III.,  it  was  held  not  to  be  necessary  that  it 
toJ^  ^  should  appear  there  was  any  resolution  of  the  House 

wm^itmi  ®^  Commons  respecting  the  right  of  election.  There, 

17^  *'  *•"•  indeed,  Willes,  Justice,  declared  his  opinion,  that  an 
action  for  a  false  return  did  lie  at  the  Common  Law, 
but  that  was  contrary  to  the  repeated  decisions  of  Courts  of  Law, 
and  the  decision  of  the  House  of  Lords,  after  the  Judges  had  been 
consulted.  What  would  the  Judges  who  decided  these  cases  have 
said  of  an  action  to  overrule  a  decision  of  a  House  of  Parliament 
respecting  its  Privileges  ? 

I  pass  on,  my  Lords,  to  another  dass  of  cases,  in  whidi  prosecu- 
tions or  actions  have  been  brought  for  what  passed 
actions,  for  acts     ^  Parliament,  or  for  acts  done  by  the  authority  of 
fXrity^Jr^p!^    Parliament.    In  aU  these  cases  it  was  either  hdd 
iiament.  originally  that  the  prosecution  or  action  could  not  be 

maintained,  or  any  judgment  in  fitvour  of  such  prosecution  or  action 
has  been  reversed. 

The  earliest  case  upon  this  subject  is  the  Bishop  of  Winchester's^ 
which  was  a  ''proceeding  in  the  Court  of  Kimr's 

Blahop  of  Win-  , 

diester't  cam,  13  Bcuch  sgaiust  the  Bishop  for  departing  from  Parlia- 

i^*4Xnrt.p.'i7,  nient  while  Parliament  was  sitting,    without    the 

1^^'  ^'  ^'^'  King's  licence,  in  contempt  of  the  King,  and  against 

P~«««ng  »n  his  inhibition."     The  plea  was,  that  "if  any  sum- 

K.  B.  agaiut  the  r  "-»  J 

Biihop  for  de-       moned  to  Parliament  hath  been  (niilty  of  any  default 

paxtiiig  ftom  Par^  o        "  if 

Iiament  towards  the  Lord  our  King  in  Parliament,  he  ought 

to  be  corrected  and  amended  in  Parliament,  and  not 
elsewhere  in  an  inferior  Court.  Therefore  he  does  not  intend  that 
he  is  to  answer  here  for  such  a  trespass  and  contempt  done  in  Par- 
liament." That  plea  to  the  jurisdiction  prevailed.  Lord  Coke,  in 
his  4th  Institute,  sets  out  the  record,  and  then  he  says,  "  whereby 
it  appeareth  that  the  plea  of  the  Bishop  to  the  jurisdiction  of  this 
Court,  after  divers  days  given,  did  stand,  and  was  never  overruled, 
agreeably  to  the  said  resolutions  in  former  times,  that  Judges  were 
not  to  determine  matters  concerning  the  Parliament,  as  is  aforesaid." 
Therefore  it  was  determined,  that  a  Court  of  Common  Law  had  no 
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jaxiBdiction    to  inquire  whether  the  Bishop  waa  answerable  for 
having  absented  himself  from  ParUament. 

Flowden's  case  was  one  of  the  same  nature.    There  was  an  infor- 
mation, by  the  Attorney-general,  in  the  Court  of 
1  Pkd.Hi^a5i    King's  Bench,  against  forty  Members  of  the  House 
1  iTfi^  &*Ma.     ^  Conunons,  for  departing  without  licence,  contrary 
t±  15M.   In-     to  the  inhibition  of  the  Queen.    Most  of  the  de- 

ftmnauoii  by  At- 

tanwy-gRittai  iat    fendsnts  had  seceded  from  the  House  of  Conunons 

deptttug  from 

during  the  session,  finding  the  majority  against  them 


irresistible.  Six  submitted,  and  were  fined,  while 
others,  among  whom  was  the  &mous  lawyer  Rowdeu,  the  author  of 
the  Commentaries,  came  in  and  defended.  He  did  not  plead  to  the 
jurisdiction,  but  pleaded  in  bar  that  he  did  attend  in  Parliament  to 
the  end  of  the  session  ;  and  the  prosecution  dropped  by  the  death 
of  Queen  Mary. — ^It  must  not  be  supposed  that  this  great  lawyer 
allowed  that  the  Court  had  any  jurisdiction  upon  the  subject.  His 
trayersing  merely  amounted  to  this,  that  de  facto  he  had  not  pur- 
sued the  line  of  conduct  imputed  to  him,  and  nothing  occurred  after 
his  plea — by  which  he  ayerred  he  had  attended  during  the  session, 
according  to  the  Queen's  command.  The  Queen  died,  and  we  know 
not  what  would  haye  been  the  result  of  the  suit. 
Perhaps  the  most  celebrated  case  respecting  prosecution  for  an  act 
done  in  Parliament,  was  Strode's,  which  arose  in 
1  Hatt-'seT*'  ^^e  ^^^  of  Henry  the  Eighth.  Strode  being  a  Mem- 
4  H«.^  ***  ^^'  proposed  a  Bill  in  Parliament  for  the  regulation 
A.P.  15H,  of  the  tinners  in  Cornwall :  he  was  prosecuted  in  ihe 

Proneuted  lor  * 

praporisf  a  BiU      Stannary  Court,   and  fined  for  this  offence, — the 

In  Parliament. 

Warden,  no  doubt,  being  extolled  as  a  great  and  en- 
lightened Judge,  who,  disregarding  the  power  of  the  House  of  Com- 
mons, stood  up  for  the  Uberties  of  Cornwall.  For  nonpayment 
of  his  fine  Strode  was  imprisoned  in  Lidford  Castle  till  he  was  deli- 
yered  by  a  Writ  of  Priyilege,  on  giying  security  to  saye  harmless  the 
warden's  deputy,  in  whose  custody  he  was.  Upon  that  occasion 
an  Act  of  Parliament  was  passed,  in  which  it  was  declared  that 
this  proceeding  against  Strode  for  what  he  had  done    in    Par- 
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S'^^*"*";*^'        Uament  was  contrary  to  law,  and  by  which  it  wm 

cn«  8,  declam  " 

such  prosecution     considered  and  enacted  that  no  such  proceeding  should 

to  be  eootmy  to 

law.  take  place  in  fhtore  in  any  court  against  any  Member 

of  Parliament.  The  Act  provided,  <'  That  all  wiiz^  con- 
demnations, executions,  fines,  amerciaments,  punishments,  collec- 
tions, grants,  charges^  and  impositions  put  or  had,  or  hereafter  to  be 
put  or  had,  upon  the  said  Richard,  and  to^every  other  of  the  person 
or  persons  afore  specified,  that  now  be  of  this  present  Parliament,  or 
that  or  any  Parliament  thereafter,  shall  be  for  any  Bill,  speaking, 
reasoning,  or  declaring  of  any  matter  or  matters  concerning  the 
Parliament  to  be  communed  and  treated  of,  be  utterly  void  and  of 
none  effect." 

It  was  afterwards  resolved  by  both  Houses  of  Parliament  that  this 

Act  of  Parliament  ''extends  to  indemnify  all  and 

b<3?H<!^°that    every  the  Members  of  both  Houses  of  Parliament  in 

i^Jiiirwrcomf"    ^  Parliaments  for  and  touching  all  Bills,  speaking 

jouni.  ifth  Nov.     reasoning,  or  declaring  of  any  matter  or  matters  w 

16671    Lords'  "^  •/    *^  »^ 

Jouni.  11  Dee.       and  Concerning  the  Parliament  to  be  communed  and 
treated  of,  and  is  only  a  declaratory  law  of  the  an- 
cient and  necessary  Rights  and  Privileges  of  Parliament." 

My  Lords ;  is  not  the  present  action  by  Mr.  Stockdale  against 
the  printers  of  the  House  of  Commons  for  obeying  the  orders  of  the 
House,  a  suit  which  originates  from  declaring  a  matter  in  and  con- 
cerning Parliament.  It  should  therefore  be  pronounced  utterly  void 
and  of  none  effect.  Instead  of  giving  such  a  judgment,  it  is  proposed 
that  your  Lordships  in  imitation  of  the  Stannaries  Court,  should  cause 
English  subjects  to  be  fined  and  imprisoned  for  doing  their  duty. 
The  next  case  is  Sir  John  Eliot's,  in  which  likewise  the  prosecu- 
tion in  the  first  instance  succeeded.  There  was  an 
Sir  John  EUofs       information  by    the   Attorney-general,   Sir  Robert 

case*  3  How.  St.  ,  ,  ^^ 

Tr.  295 ;  5  Car.  1,  Hcath,  agaiust  Sir  John  Eliot,  for  havmg  said,  "  That 
i^tiaa  for  acte'  the  Couucil  and  Judges  had  all  conspired  to  trample 
done  m  pariia-      ^^^^^  ^^^^  ^^^  Ubertics  of  the  subjcct,"  and  against 

others  who  concurred  with  him,  for  having  opposed 
the  adjournment  of  the  House  of  Commons  contrary  to  the  direction 
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of  the  King.  The  Speaker  wished  to  leave  the  chair^  and  Hollis  and 
others  would  not  consent,  and  insisted  upon  his  putting  the  ques- 
tion. Now  the  information  of  Sir  Rohert  Heath  disclosed^  that 
what  had  heen  done  had  heen  done  in  the  House  of  Commons. 
There  was  a  plea  to  the  Jurisdiction.  For  the  purposes  of  this  pro- 
secution, Crewe^  who  had  heen  Chief  Justice,  was  removed,  and 
Hyde  was  put  in  his  stead.  The  new  Chief  Justice  said  to  the 
counsel  of  the  defendants,  "  So  far  light  we  will  give 
p4e>»<-5!^  ^^  ^^^  '  **^  ^  ^°  ^^^  question,  hut  all  the  Judges  in 
England,  and  Barons  of  the  Exchequer  before  now 
have  oft  been  assembled  on  this  occasion,  and  have  with  great 
patience  heard  the  arguments  on  both  sides,  and  it  was  resolved  by 
them,  all  with  one  voice,  that  an  offence  committed  in  Parliament 
aiminaUy  and  contemptuously,  the  Parliament  being  ended,  rests 
punishable  in  another  court.''  (The  opinions  of  the  Common  Law 
Judges  on  this  question  of  Privilege  had  been  taken  before  the  pro- 
secution was  commenced). 

Mr.  Justice  Jones  says,  **  It  is  true  that  we  have  all  resolved, 
that  an  offence  committed  in  Parliament  against  the  Crown  is 
punishable  after  the  Parliament  in  another  court,  and  what  court 
shall  that  be  but  the  Court  of  King's  Bench,  in  which  the  King  by 
intendment  sitteth  V* 

Mr.  Justice  Whitlocke,  "  The  question  is  now  reduced  to  a 
narrow  room,  for  all  the  Judges  are  agreed,  that  an  offence  com- 
mitted in  Parliament  against  the  King  or  his  Government  may  be 
punished  out  of  Parliament,  so  that  the  sole  doubt  which  now  re- 
mains is,  whether  this  court  can  punish  it." 

'<  Croke  agreed  that  so  it  had  been  resolved  by  all  the  Judges, 
because  otherwise  there  would  be  a  failure  of  justice,  and  by  him ; 
if  such  an  offence  be  punishable  in  another  court,  what  court  shall 
punish  it  but  this  court,  which  is  the  highest  court  in  the  realm  for 
criminal  offences ;  and  perhaps  not  only  criminal  actions  committed 
in  Parliament  are  punishable  here,  but  words  also." — That  is,  that 
words  spoken  by  a  Member  in  his  place  in  the  House  of  Commons 
are  punishable  in  the  Court  of  Queen's  Bench. 
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Mr.  Justioe  Pdtteson. — ^Where  Ib  that  to  be  foimd? 

Mr.  Attorney  General. — In  the  third  volume  of  the  State  Trials, 
p.  295.  That  waa  at  the  breaking  of  the  caae.  By-and^by  your 
Lordships  will  find,  that  they  solemnly  decided  that  those  fire  gen- 
tlemen were  liable  to  be  prosecuted  by  the  Attorney-general  for  the 
words  they  had  spoken  in  the  House  of  Commons,  for  **  other- 
wise there  would  be  a  failure  of  justice,  and  wrongs  would  be 
unpunished." 

Mr.  Justice  Jones,  in  giving  judgment,  says,  "  I  question  not 
these  matters,  but  I  hold  that  an  ofifenoe  committed 

p.  30& 

criminally  in  Parliament  may  be  questioned  else- 
where, as  in  this  court,  and  that  for  these  reasons : 

"  First.  Quia  interest  reipublicce  ut  maleficia  fum  tnaneant  inu 
punita,  and  there  ought  to  be  a  firesh  punishment  of  them.  Parlia* 
ments  are  called  at  the  King's  pleasure,  and  the  King  is  not  compel- 
lable to  caU  his  Parliament,  and  if  before  the  next  Pariiament  the 
party  offending,  or  the  witnesses  die,  then  there  will  be  a  failure  of 
justice. 

"  Secondly.  The  Parliament  is  no  constant  court.  Every  Par 
liament  mostly  consists  of  several  men,  and  by  consequence  they 
cannot  take  notice  of  matters  done  in  the  foregoing  Parliament." 

So  he  goes  on  to  reason  that,  after  the  dissolution  of  Parliament, 
this  Court  had  clearly  jurisdiction  over  everything  done  in  it. — ^Then 
Lord  Chief  Justice  Hyde  speaks  to  the  same  effect : — '*  As  to  what 
was  said,  that  an  inferior  court  cannot  meddle  with 
^  matters  done   in  a   superior;    true  it  is  that  an 

inferior  court  cannot  meddle  with  judgments  of  a  superior  court ; 
but  if  particular  members  of  a  superior  court  offend,  they  are 
ofttimes  punishable  in  an  inferior  court,  as  if  a  judge  shall  com- 
mit a  capital  offence  in  this  court,  he  may  be  arraigned  thereof  at 
Newgate." 

There  is  a  great  deal  of  reasoning  by  the  Judges  to  the  same 
effect ;   and  Mr.  Justice  Whitlocke  says,  that  *'  the 

D.  308. 

question  now  is,  not  between  us  that  are  Judges  of 
this  Court,  and  the  Parliament,  or  between  the  King  and  the  Parliar 
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ment,  but  between  some  private  Members  of  the  House  of  Com- 
mons, and  the  King  hunself/' 

It  is  remarkable.,  that  in  all  those  judgments,  however  outrageous, 
all  the  Judges  acknowledge  that  they  would  have  no  jurisdiction 
over  the  act  of  the  whole  House ;  they  only  arrogate  to  themselves 
jurisdiction  over  the  acts  of  the  Members  of  the  House.  Those  five 
Patriots  who  were  to  be  punished  were  a  small  section  in  the  House. 
The  distinction  is  attempted  between  the  acts  of  the  House  and 
the  acts  of  the  Members  of  the  House ;  and  even  Lord  Chief  Justice 
Hyde,  and  Mr.  Justice  Jones,  and  Mr.  Justice  Whitlocke.  admit  that 
oyer  acts  of  the  House  the  Court  would  have  no  jurisdiction.  It 
has  been  reserved  for  the  present  age  to  see  propounded  the  contrary 
doctrine  on  which  this  action  rests. 

The  five  Members  were  accordingly  found  guilty,  and  sentenced. 
The  Judgment  of  the  Court  is  thus  stated :  **  Sir 
''  John  Ehot,  inasmuch  as  we  think  him  the  greatest 

offender,  and  the  ringleader,  shall  pay  to  the  King  a  fine  of  2.000/. ; 
Mr.  Hollis.  a  fine  of  1. 000  marks;  and  Mr.  Valentine,  because  he 
is  of  less  ability  than  the  rest,  shall  pay  a  fine  of  500/.  And  to  all 
this  the  other  Justices  with  one  voice  accorded." 

But  at  last  Parliament  met.  This  proceeding  was  reviewed, 
and  considered  a  great  grievance ;  and  it  is  recited  in 
petitioooriugiit.  ^^^  Petition  of  Right,  "  That  the  exhibiting  of  the 
information  against  Mr.  Hollis.  Sir  John  Ehot.  and  Mr.  Valentine, 
in  the  King's  Bench,  being  Members  of  Parliament,  for  matters  done 
in  Parliament,  was  a  breach  of  the  Privilege  of  Parliament. — ^That 
the  overruling  of  the  plea  pleaded  by  Mr.  HoUis.  Sir  John  Ehot,  and 
Mr.  Valentine,  upon  the  information  to  the  jurisdiction  of  the  Court, 
was  against  the  law  and  Privilege  of  Parliament. — ^That  the  judg- 
ment given  upon  a  nihil  dicii  against  Mr.  Hollis.  Sir  John  Eliot,  and 
Mr.  Valentine,  and  fine  thereupon  imposed,  and  their  several  impri- 
sonments thereupon,  was  against  the  law  and  Privilege  of  Parlia- 
ment."    Afterwards  in  the  reign  of  Charles  the  Second,  there  were 

.    „    ,  .        joint  resolutions  of  both  Houses  of  Parliament  against 

Joint  IUK>lutk»s     ^  ° 

of  both  uoafa      this  proceeding— wheu  it  was  resolved,  both  Houses 
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actaintt  this  ju4g-    concumiig,  that  the  Act  of  Parliament  of  the  4th 

mcnt.  3  How.  St.  ^ 

Tr.5i9.  Henry  the  8th,  called  Strode's  Act,  wbb  a  general 

Act ;  and  that  the  judgment  of  the  Court  against  Sir  John  EUot, 
and  others,  was  an  illegal  judgment,  and  that  it  ought 
T^^OT  Jrit  of  ^^  ^®  reversed.  Finally,  my  Lords,  a  writ  of  error 
xTsif  /S.'iees!  ^^  brought  upon  the  judgment  and  it  was  judL 
cially  reversed. 

Here  you  have  another  instance  of  a  proceeding  against  a  Mem- 
ber of  Parliament  for  what  he  had  done  in  Parliament,  which  did 
succeed  in  the  first  instance,  but  where  the  judgment  was  afterwards 
reprobated  and  overturned  as  a  warning  to  all  succeeding  Judges. 

It  is  not  perhaps  strictly  necessary,  as  my  learned  Friend  Mr. 
Curwood  has  renounced  the  King  v,  Williams,  to 
i^t.^rTisira/'  mention  that  case  to  your  Lordships,  for  the  purpose 
COTb.'^is  ^*'  ^^  getting  rid  of  its  authority ;   but  it  is  very  ma- 

s  J.  i,  A.i>.  1685.  terial  that  your  Lordships  should  have  fiilly  brought 
^'iSt^iSkCT  before  you  the  proceedings  in  that  case  which  ter- 
ror puUiahiDg  an    minated  in  a  strong  legislative  dedaradon.  in  my 

alleged  libel  by 

order  of  houm  of  fiivouT.  There  it  was  held  in  the  first  instance,  that 
the  Speaker  was  liable  for  what  he  had  done  by  the 
order  and  authority  of  the  House  of  Commons.  But,  my  Lords, 
that  judgment  was  reversed  by  the  Bill  of  Bights,  by  which  it  was 
expressly  declared  that  in  future  no  such  proceeding  should  take 
place.  The  present  action  against  an  officer  of  the  House  of  Com- 
mons for  what  had  been  done  by  the  authority  of  the  House  of  Com- 
mons, is  a  direct  violation  of  the  Bill  of  Bights. 

The  King  v.  l??illiams  was  an  information  by  Sir  Bobert  Sawyer, 
the  Attorney-general,  for  causing  to  be  printed  and  published 
**  Dangerfield's  Narrative,"  alleged  to  be  a  libel  upon  the  Duke  of 
York  (afterwards  James  IL)  There  was  a  plea  to  the  jurisdiction 
of  the  Court. 

*'  At  such  a  day  the  defendant  came,  by  his  attorney,  and  having 

heard  the  information  read,  says  that  he  does  not 

Ma^thejurif    ^^^^^  ^jj^t  auswcr  ought  to  be  made  to  the  said 

information  in  the  Court  of  our  Lord  the  King  here. 
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because,  he  sayB,  tbat  the  matter  in  the  said  informatioii  mentioned 
ought  to  be  heard  and  determined  in  Parliament,  and  not  in  the 
Court  of  our  Lord  the  King  here ;  and  he  further  saith,  that  by  the 
law  and  custom  of  Parliament,  the  Speaker  of  the  House  of  Com- 
mons»  according  to  the  duty  of  his  office  as  a  servant  of  the  House, 
ought  and  has  always  been  accustomed  to  speak,  sign,  and  publish 
such  proceedings  of  the  House  of  Commons,  and  in  such  manner 
and  form,  as  he  has  been  ordered  to  speak,  sign,  and  pubUsh  by  the 
Commons  assembled,  which  speaking,  signing,  and  publishing  by 
the  Speaker  in  manner  aforesaid  are  the  acts  and  doings  of  the 
Commons  in  Parliament  assembled,  and  are  the  speaking,  signing^ 
and  publishing  of  the  Commons,  and  that  for  such  signing  and 
publishing  the  Speaker  ought  not  to  answer  in  any  court  except  in 
Parliament ;  that  the  defendant  was  a  Member  of  the  House  of 
Commons,  and  was  elected  Speaker ;  that  in  a  Session  held  in  the 
32nd  year  of  the  late  King,  there  was  an  inquiry  made  by  the  Lords 
and  Commons  into  a  certain  conspiracy  "  (alluding  to  the  alleged 
Popish  plot) ;  "  and  that  Dangerfield  exhibited  and  deliyered  at  the 
bar  of  the  House  of  Commons,  upon  his  oath,  an  information 
respecting  the  conspiracy  as  appears  of  record  among  the  records  of 
Parliament  ;*'  (this  narrative  had  been  entered  upon  the  journals  of 
both  Houses  of  Parliament :)  *<  and  that  the  Commons  ordered  this, 
among  other  informations  so  given  in  at  the  bar  respecting  the  said 
conspiracy,  to  be  printed,  being  first  perused  and  signed  by  the 
Speaker,  and  that  the  Speaker  should  assign  persons  to  print  the 
said  information;"  the  plea  then  shows  that  the  defendant  acted  in 
obedience  to  this  order,  and  appointed  Newcomb  and  Hills,  then 
printeiB  to  the  King,  to  print  it,  and  negatives  any  other  printing 
or  publishing ;  "  and  this  he  is  ready  to  verify.  Wherefore,  as  the 
matter  aforesaid  was  done  by  him  as  Speaker  of  the  said  Commons 
House  in  Parliament  assembled,  by  order  of  the  Commons  assembled 
in  their  House,  sitting  in  Parliament,  and  not  in  any  other  manner, 
or  at  any  other  time,"  he  concludes  that  the  Court  will  not  take 
cognizance  of  this  prosecution.  To  this  plea  the  Attorney-general 
demurred. 
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Your  Lordships  are  aware  of  the  elaborate  argament  for  the 
defendant,  prepared  by   Sir  Robert  Atkyns,  aflter- 
pvedby  siriub!    wards  Chief  Baron;  he  had  been  a  judge  of  the 
^^^'  Common  Bench,  bat  was  removed  for  his  honesty 

in  1679 ;  he  wrote  this  argament  while  in  retirement,  bat  it  was 
never  delivered. 

In  2nd  Shower's  Reports,  there  is  an  accoont  of  all  that  took 
place,  and,  certainly,  my  Lords,  that  was  rather 

0  Clin^ttr    ATI 

a  shorter  argament  in  defence  of  Privilege,  than  this 
to  which  your  Lordships  are  now  condemned  to  listen.  I  will  read 
the  whole  of  the  report. 

**  Information  for  publishing  an  infamous  libel  called  *  Danger- 
field's  Narrative.' 
Sdi^°taK.T        "  Defendant  pleads,  that  by  the  kw  and  customs 
of  England,  the  Speakers  of  the  House  of  Commons 
have  signed  and  published  the  Acts  of  the  House,  &c. 

"  Mr.  Attorney-general  demurs. 

"  Mr.  Jones  was  beginning  to  argue,  and  took  some  exceptions, 
as  that  he  doth  not  aver  the  libel  in  the  information,  and  that  in 
the  plea  to  be  the  same. 

"  Lord  Chief  Justice. — ^We  will  not,  in  such  a  case,  debate  the 
formality  of  such  an  idle  insignificant  plea.  Let  us  hear  what  they 
have  to  say  for  it. 

'*  Mr.  PoUezfen  began,  the  Court  of  Parliament,  &c. 

"  Lord  Chief  Justice. — Court  do  you  call  it  7  Can  the  order  of 
the  House  of  Commons  justify  the  scandalous,  infunous,  flagitious 
Hbel? 

"  Mr.  PoUezfen  then  said,  I  have  no  more  to  say. 

''  Lord  Chief  Justice. — Let  judgment  be  entoed 

Jmlgment  ^^^    ^^^  j^^  „ 

So  much  for  Buckingham ! 

"  And  afterwards  Mr.  Williams  was  fined  10,000i.,  and  upon 

payment  of  8,000/.,  satisfaction  was  acknowledged 

upon  record." 
The  whole  proceeding,  I  suppose,  was  over  in  five  minutes.    The 
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That  aw  onoot  Couiwel  for  the  Crown,  who  had  to  hegin  in  support 
be  <^iigukbed  ^f  ^j^^  demurrer  ia  immediately  stopped  by  the 
Court — ^with  an  intimation,  that  the  plea  is  idle  and 
inaignificant ;  and  the  Counsel  for  the  Defendant,  before  he  had 
finished  hia  first  sentence,  is  put  down  with  a  jeer  at  the  House  of 
Commons  presuming  to  be  a  Court. 

If  Mr.  PoUezfen  was  not  as  has  been  suspected,  in  collusion 
with  the  prosecutor;  he  must  at  least  be  severely  blamed 
for  his  dastardly  submission,  however  slender  his  hope  might 
be,  of  maldng  any  impression  upon  the  Court  by  further  argu- 
ment. 

I  do  not  wonder  that  my  Learned  Friend,  Mr.  Curwood,  should 
disclaim  any  reliance  upon  such  an  authority ;  but  at  the  same  time 
let  me  make  this  observation,  that  unless  that  case  was  rightly 
decided,  the  present  action  cannot  be  supported.  U  rightly 
decided,  it  would  be  a  direct  authority  for  my  Learned  Friend.  It 
cannot  be  distinguished  from  the  present ;  it  is  on  all  fours  with  it ; 
he  is  bound  to  defend  it ;  but  he  acknowledges  that  he  must  sur. 
render  it.  WbjJ  because  it  was  a  prosecution  for  what  had  been 
done  under  the  authority  of  the  House  of  Commons. 

This  is  not  a  prosecution ;  this  is  not  an  information  by  the 
Attomey-genml ;  but  it  is  an  action  against  the  officer  of  the 
House,  acting  by  the  authority  of  the  House ;  and  there  can  be  no 
doubt  that  if  this  action  lies,  an  indictment  or  information  might 
be  preferred ;  action  or  prosecution  for  libel  resting  precisely  upon 
the  same  foundation.  This  action  cannot  be  maintained,  unless  the 
alleged  libel  be  a  malicious  and  unauthorised  publication  ;  and  if  it 
be  so,  then  the  parties  would  be  subject  to  a  criminal  prosecution, 
and  if  Mr.  Hansard  would,  so  would  the  Right  Honourable  James 
Abercromby,  who  signed  the  order  for  printing  it. 

Such,  my  Lords,  were  the  proceedings  against  Speaker  Wil- 
liams before  the  Revolution.  But  let  us  advert  to 
inthat^mone^  ^^^  '^^^  aftcrwards  douc :  at  the  meeting  of  the 
SJSS^M.'i  Convention  Parliament,  this  case  was  made  one  of 
the  chief  grounds  for  dethroning  James  II.,  and 
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offering  the  Crown  to  the  Prince  of  Orange.  The  first  part  of  the 
eighth  head  of  means  used  by  the  King  to  anbrert 
F^i68&"™^  the  laws  and  Uberties  of  the  country,  states  this  very 
proceeding :  **  by  causing  informations  to  be  brought 
and  prosecuted  in  the  Court  of  King*s  Bench,  for  matters  and 
causes  cognizable  only  in  Parhament,  and  by  diners  other  arbitrary 
and  illegal  courses/' 

To  this  article  the  Lords  at  first  disagree,  and  give  for  a  reason, 

11  Feb.  168&         because  they  do  not  fully  apprehend  what  is  meant 

by  it,  nor  what  instances  there  have  been  of  it,  which, 

therefore,  they  desire  may  be  explained,  if  the  House  shall  think 

fit  to  insist  further  on  it. 

Then  ''The  House  disagree  with  the  Lords  in  their  amendment 

of  leaving  out  the  eighth  article ;  but  in  respect  of 

ReMiutknsofthe    the  liberty  given  by  the  Lords,  in  explaining  that 

two  Houses. 

matter, — 
"  Resolved,  That  the  words  do  stand  in  thu  manner : 
''By  prosecutions  in  the  Court  of  King's  Bench  for  matters  and 
things  cognizable  only  in  Parliament,  and  by  divers  other  arbitrary 
and  illegal  courses." 

By  which  amendment  (as  a  former  Committee  of  the  House  of 

Commons  observes),  "  The  House  adapted  the  article 

Com.  on*ob«teS^    more  corrcctly  to  the  case  they  had  in  view ;  for  the 

oHrf^rihe    information  was,  in  feet,  filed  in  King  Charles  the 

House,  A.iM 771,     Sccoud's  time,  but  the  prosecution  was  carried  on, 

p.25,  reprinted  in  ^ 

Report  on  Pubii-     and  judffment  obtained  in  the  second  year  of  King 

cation  of  Printed  *      o  ^  kj 

Papers,  8  May  Jamcs."  Therefore,  it  was  not  correct  to  say,  that 
^  » •  pp«  -p.  g^^j^  prosecutions  had  been  brought  in  the  time  of 
King  James.  In  order  that  the  matter  might  be 
Report  of  Com-  ^^^  ^^Uy  inquired  into,  and  "  that  the  meaning  of 
inittee,A.D.i77i,     the  Housc  should  be  made  more  evident  to  the 

p.  25. 

Lords,  the  House  ordered  that  Sir  William  WilHams 
be  added  to  the  managers  of  the  Conference,  and  Sir  William 
Williams  the  same  day  reports  the  conference  with  the  Lords,  and 
that  their  Lordships  had  adopted  the  article  in  the  words  as 


Digitized  by 


Google 


PARLIAMENTARY  PRIVILEGE.  289 

amended  by  the  Commons.  And  corresponding  to  this  article  of 
grievance  is  the  assertion  of  the  right  of  the  subject  in  the 
ninth  article  of  the  dedaratory  part  of  the  Bill  of  Rights; 
▼iz.,  ''that  the  freedom  of  debates  or  proceedings  in  Parliament 
ought  not  to  be  impeached  or  questioned  in  any  conrt  or  pkce 
out  of  Parhament."  Then,  "on  the  11th  of 
itKp.t6.  June,  the  House  ordered  that  the  records  of  the 

lo^ton.  jooin.     g^.g  B^ng]i  relating  to  the    proceedings  against 
^^'^  "f   ^    William    Williams,    Esq.,    now   Sir    William  Wil- 


brought 

before  House  of  liams.   Knight  and  Baronet,    late    Speaker  of  this 

ttttkn  of  House  House,  be  brought  into  this  House  by  the  custos 

of  CommoiiSf  tlist  , 

tbe  judgment  wtf  brevium  of  the  said  Court  on  Thursday  morning 

UlegaL      Report, 


A.  D.  mit  P-  26. 

10  C 

215. 


next, 
u)  Com.  Joum.  "  On  thc  12th  of  July  the  record  was  read,  and 
ihe  House  thereupon  resolved  that  the  judgment 
giyen  in  the  Court  of  King's  Bench  in  Easter  Term.  2  J.  2,  against 
William  Williams,  Esq.,  Speaker  of  the  House  of  Commons,  in  the 
Parliament  held  at  Westminster,  25th  October,  32  Charles  2d,  for 
matters  done  by  order  of  the  House  of  Commons,  and  as  Speaker 
thereof,  is  an  illegal  judgment,  and  against  the  freedom  of  Parlia- 
ment." 

It  may  be  said  this  is  only  a  resolution  of  one  branch  of  the  le- 
gislature ;  but  then,  my  Lords,  on  looking  at  the  Bill 
w,icn.e.f,A.o.  of  Bights  passed  by  the  Lords  and  Commons,  and 
^liiocSfiS^  assented  to  by  the  Crown,  you  wiU  find  in  that  Bill 
one  ground  for  the  dethronement  of  King  James,  or 
what  is  called  his  abdication,  was  this  yery  prosecution.  My  Lords, 
the  Bill  of  Rights  commences  by  reciting  the  declaration  of  rights 
presented  to  the  King  and  Queen,  when  Prince  and  Princess 
of  Orange,  which  ran  thus:  ''Whereas,  the  late  King  James 
the  Second,  by  the  adyice  of  diyers  eyil  counciUors,  judges  and 
ministers,  employed  by  him,  did  endeavour  to  subvert  and  extir- 
pate the  Protestant  rehgion  and  the  laws  and  liberties  of  this  king- 
dom." It  then  mentions  various  things  which  the  King  had 
done  in  the  prosecution  of  these  endeavours,    ''by  prosecutions 
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in  the  Court  of  King's  Bench  for  matters  and  causes  cogni- 
zable only  in  Parliament^  and  by  divers  other  arbitrary  and 
illegal  courses."  Therefore,  it  was  enacted,  inter  alia,  "  that  the 
freedom  of  speech  and  debate  or  proceedings  in  Parliament  ought 
not  to  be  impeached  or  questioned  in  any  court  or  place  out  of 
Parliament."  This  became  the  law  of  the  land,  and  I  say  that  it  is 
a  violation  of  this  law,  to  call  these  defendants  in  question  for  that 
which  has  been  done  by  them  under  the  authority  of  Parliament. 
It  has  been  said  by  those  who  have  tried  to  support  the  Eiing  r. 

Williams,  abandoned  by  Mr.  Curwood,  that  the 
thtajud^Srat^hM  judgment  never  was  formally  reversed.  It  perhaps 
v^^  ^'^    "^     ^^^^  ^o^  ^  reversed  upon  a  writ  of  error,  because 

the  plea  was  wrong,  being  a  plea  to  the  jurisdic- 
tion,  instead  of  in  bar;  a  plea  in  bar  was  afterwards  pleaded, 

but  withdrawn.     That  might  be  a  sufficient  reason, 

why,  upon  a  writ  of  error,  it  was  not  reversed ; 
but  it  waa  declared  to  be  illegal  by  the  three  estates  of  the  realm ; 
and,  my  Lords,  if  it  was  a  legal  prosecution,  if  Speaker  Williams 
was  liable  and  justly  prosecuted,  then  I  say  that  King  James 
was  improperly  dethroned, — ^the  Revolution  must  be  condemned, — 
and  Wilham  the  Third,  our  supposed  dehverer,  must  be  considered 
an  usurper. 

There  has  been  a  suspicion  that  this  prosecution  against  Sir 

William  Williams  was  collusively  instituted  and  de- 
It  has  been  ques-  fended.  I  am  awarc  that  his  descendant,  whom 
tioned  whether        I  ^^  [^  Court  here  to-day,  but  who,  I  beheve,  has 

this  WM  a  oollu-  •'' 

•ive  proceeding.  now  withdrawn,  most  indignantly  repels  the  charge, 
and  he  has  furnished  me  with  documents  which  most 
undoubtedly  prove  that  at  all  events  the  forms  were  gone  through 
of  the  payment  of  8,000/.  by  him  to  the  King.  Having  so  great  a 
respect  for  that  descendant  of  his  who  does  so  much  hcmour  to  the 
family,  I  should  be  exceedingly  sorry  to  suppose  there  could  be 
any  foundation  for  that  charge.  It  is  a  remarkable  thing,  how- 
ever, that  Sir  William  Williams  suddenly  became  a  great  favourite 
with  the    Duke    of  York,  when  James  II, — ^was  very  much  en- 
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couraged  and  petted  by  that  sovereign  after  the  fine  had  been  paid, 
and  was  employed  by  him  as  one  of  the  counsel  upon  the  prosecu- 
tion of  the  seven  bishops,  where  I  must  say,  and  if  my  right 
honourable  Friend  Mr.  Williams  Wynne  were  present,  I  should  be 
bound  to  say  it,  that  his  conduct  to  the  venerable  defendants  was 
hanh,  overbearing,  and  insolent. 

My  Lords,  it  is  not  impossible,  considering  what  was  very  com- 
monly done  at  that  time  of  day,  that  this  prosecution  really  may 
have  been  collusive,  although  I  do  not  by  any  means  aver  that  it 
WBB  BO.  A  curious  instance  of  a  collusive  proceeding  of  the  same 
sort  occurs  about  the  same  time,  in  the  case  of 
Aiin  skimitt  T.     sitinner  v.   the  East  India  Company.     There,  Sir 

East   India  Com-  ^      ^  ' 

i«nT,3Hats.596,  Samuel  Bemardistou,  a  Member  of  the  House  of 
M,  D.  1668.  Commons,   was  fined  by  the  Lords  300/.,  put  into 

the  custody  of  the  Black  Rod,  and  ordered  to  be 
detained  till  the  fine  was  paid.  It  happened  that  one  morning  he 
was  desired  by  the  gaoler  to  go  at  liberty,  because  the  fine  had  been 
paid ;  he  knew  nothing  of  it ;  he  had  never  paid  it,  nor  anybody 
with  his  consent  or  privity.  The  payment  of  the  fine  turned  out  to 
be  a  mere  sham ;  and  it  was  for  the  purpose  of  trying  to  prop  up 
the  aasumec  power  claimed  by  the  Lords,  of  committing  under  these 
circumstances,  that  they  had  gone  through  the  form  of  pretending 
that  the  fine  they  had  imposed  had  been  paid.  Sir  Samuel  Bemar- 
diston  being  called  before  the  Commons  and  taxed  with  having 
paid  it,  utterly  denied  all  knowledge  oi  it;  and  he  makes  a  speech, 
in  which  he  declares  his  beUef  that  the  fine  had  never  been  paid  at 
aU.  I  may  likewise  remind  your  Lordships  that  about  that  time  it 
was  not  unusual,  by  way  of  establishing  an  illegal  toll,  for  the  At- 
torney-general collusively  to  file  a  quo  warranto,  and  to  confess 
the  fictitious  title  set  up  by  the  plea  in  support  of  it. 
An  attempt  has  been  made  to  draw  a  distinction  between  prose- 
cutions and  actions  for  what  is  done  by  authoritv  of 
Parliament;    and  it  is  said  only  prosecutions  are 


mentioned  m  the  Bill  of  Rights.     Could  it  be  in- 
tended that  the  Speaker  and  Members  of  the  House  should  be  free 

u  2 
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from  criminal  proceedings^  and  yet  be  liable  to  actions  for  damages, 
and  be  placed  at  the  mercy  of  a  jory^  and  become  liable  to  an 
amount  utterly  ruinous  for  an  act  done  by  them  by  the  au- 
thority of  the  House?  The  case  of  the  King  v.  WiXhsmA,  when 
taken  in  conjunction  with  the  Bill  of  Bights,  is  an  authority  to 
show  that  neither  prosecution  nor  action  can  properly  be  brought 
against  the  Speaker,  or  any  officer  of  the  House,  for  anything  done 
by  the  authority  of  the  House. 

There  is  another  case  of  the  same  sort  that  occurred  about 

the  same  time.  Jay  v,  Topham,  which  was  an 
ii^kh^itiB.  Action  brought  against  the  Serjeant-at-arms.  The 
?wf n.*(io**  declaration  was  in  the  common  form ;  for  trespass 
34  c«r,  f,  A.D.    and  false  imprisonment,   in  executing  a    warrant 

granted  by  the   Speaker   against  the  plaintifif  for 

a  breach  of  the  Priyileges  of  the  House.  The  de- 
t^gt^tbe'sZ  fendant  pleaded  that  the  Court  ought  not  to  have 
^^IJ^"*"*™*'         cognizance  of  the  matter,  for  that  being  Seijeant- 

at-Arms  to  the  House  of  Commons,  he  was  or- 
dered by  the  House  to  bring  Jay  in  custody  to  the  bar  of  the  House, 

under  which  order  he  took  him  and  brought  him 
Demuner.  to  the  bar,  which  is  the  taking  complained  of  in 

the  declaration.     There  was  a  demurrer  to  the  plea, 

for  cause  that  it  could  not  be  pleaded  after  full  de- 

Defeodnt  or-  , 

deced  to  nuwer    feucc,  and  that  it  docs  not  answer  all  the  matters  in 
the  declaration, — and  the  defendant  was  ordered  to 
answer  over. 

My  Lords,  after  the  Beyolution,  there  were  proceedings  taken 
against  the  Judges  who  concurred  in  that  judgment, 
uif^^w^JIf.    <^d  ^^  Francis  Pemberton  and  Sir  Thomas  Jones 
A.D.  1689.  ^gj^  committed  for  what  they  had  done  upon  that 

SSrflSd  ^  occasion.  They  had  ceased  to  be  Judges.  At  the 
miaed  by  the        Revolution    they    were    removed.       The    sentence 

Hoiue  of  Com-  "^ 


upon  them,  coming  immediately  after  the  Bill  of 
Rights,  was  a  striking  exposition  of  the  Bill  of  Rights,  and  shows 
pretty  strongly  the  opinion  then  entertained  with  regard  to  pro- 
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ceedingSy  either  civil  or  criminal,  for  anytbing  done  by  the  authority 
of  the  House  of  Commons.  There  was  a  petition  presented  by  Mr. 
Topham,  stating  that  he  had  been  sued  for  acting  under  the  order 
of  the  House,  and  having  pleaded  pleas  to  the  jurisdiction  of  the 
court,  his  pleas  had  been  overruled.  There  was  a  reference  to  the 
Committee  of  Privileges,  and  a  resolution  that  the  judgments  were 
illegal.  Sir  Francis  Pemberton  and  Sir  Thomas  Jones,  the  surviving 
Judges,  were  ordered  to  attend.  Now,  I  wish  most  anxiously  to 
bring  before  you  what  was  said  by  Sir  Francis  Pemberton  and  Sir 
Thomas  Jones  upon  that  occasion,  and  their  exposition  of  the  law. 

Sir  Francis  Pemberton,  the  Chief  Justice,  was  first  brought  in, 
and  Mr.  Speaker  addressed  him  to  this  effect : 
S^^jJ^J^c^j.  "The  House  has  been  acquainted  there  was  an 
action  brought  in  the  King's  Bench  in  Easter  Term, 
34  Car.  2,  by  one  Jay  against  Serjeant  Topham,  to  which  action  he 
pleaded  the  jurisdiction  of  this  House,  and  that  it  proceeded  to  a 
demurrer,  and  the  plea  was  overruled  by  you  as  Chief  Justice." 

**  Sir  Francis  Pemberton. — Sir,  I  know  nothing  of  this  action ;  I 
have  been  out  of  the  court  now  six  years  this  vacation.  U  I  saw 
the  pleadings,  it  may  be  I  might  give  you  some  account  of  it ;  but 
I  cannot  remember  so  many  thousand  actions  as  were  brought  at 
that  time.  But  if  you  will  let  me  know  what  the  charge  is,  I  do 
not  doubt  but  I  can  give  you  a  good  account  of  it.  Tou  say.  Sir,  he 
pleaded  the  jurisdiction  of  this  House. 

**  Mr.  Speaker. — ^That  is,  there  was  a  plea  to  the  jurisdiction  of  the 
Court  of  King's  Bench,  that  it  was  done  by  Order  of  this  House ; 
so  it  concerns  the  jurisdiction  of  this  House. 

"  Sir  Francis  Pemberton. — ^This  is  quite  new  to  me,  for  I  knew 
not  what  I  was  sent  for.  Tou  were  pleased  to  summon  me  to  attend, 
but  I  did  not  know  for  what,  nor  do  I  remember  any  such  action 
brought  by  Jay ;  I  remember  only  an  action  was  brought  by  Yer- 
don  against  Topham ;  and  I  remember  there  was  a  motion  made 
to  us  for  a  new  trial  in  the  case,  where  there  was  500/.  damages 
given ;  and  we  did  give  them  a  new  trial,  for  we  thought  it  mon- 
strous and  unreasonable  damages. 
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"Mr.  Speaker. — ^There  were  aeyeral  actions  brought;  but  that 
which  the  House  would  be  informed  of  is»  the  action  that  was  be- 
tween John  Jay  and  John  Topham. 

"  Sir  Frauds  Pemberton. — Under  favour,  I  can  say  nothing  to 
this  action;  but  this  I  can  say^  if  the  defendant  should  plead  he  did 
arrest  hun  by  the  command  of  this  House^  and  should  plead  that  to 
the  jurisdiction  of  the  Court  of  King^s  Bench  (I  can  say  nothing  to 
this  particular  action,  but),  I  think,  with  submission,  I  can  satisfy 
you  that  such  a  plea  ought  to  be  overruled,  and,  I  take  it,  the  law 
is  very  clear  as  to  this ;  but  as  to  what  is  laid  to  my  charge  with  re- 
spect to  this  particular  action,  if  you  please  to  give  me  some  time  to 
look  into  the  records  of  the  court."  Sir  Francis  Pemberton 

was  permitted  to  withdraw. 

Then  the  Speaker  having  addressed  Sir  Thomas  Jones,  and  asked 
him  to  explain ;  he  says. 
Examination  of  «  It  ig  go  long  ago  I  do  uot  remember  it;  it  ia 

Jonctt 

above  seven  years  ago,  and  I  had  no  notice  at  all  of 
the  cause  I  was  commanded  to  attend  you  upon ;  whether  I  did  give 
any  such  judgment,  or  no,  it  will  appear  by  the  record  itself. 

"  Mr.  Speaker. — ^We  have  examined  the  officers,  and  they  give 
us  an  account  that  Sir  F.  Pemberton  was  chief  justice,  and  you 
another  judge  then. 

"  Sir  Thomas  Jones. — I  was  a  Judge  of  the  Court  at  that  time, 
but  I  cannot  certainly  say  we  did  give  judgment  to  overrule  the 
plea ;  I  hope,  if  we  did,  it  was  according  to  law." 

They  are  brought  up  again,  and  the  Speaker  calls  upon  them 

to  explain ;  and  Sir  Francis  Pemberton  says,  ^'  As  to 

R^mmaUon       ^^^  qucstiou  couceming  this  particular  case,  I  know 

c  J  ^^ThiJ** «-      nothing ;"  but  afterwards  he  says,  "  I  did  not  speak 

euae  themselves     ^f  j^  Q^dev  of  the  Housc  in  general,  but  the  order 

on  the  ground  ^  .  ,  .       . 

that  there  was  a      that  was  in  this  casc ;  of  the  order  of  taking  him  mto 

plea  to  the  juris-  ,  ,     ,  .1  . .  j    .  t 

diction,  and  not  a    custody ;  that  was  the  question  proposed  to  me.     I 
plea  in  ban  ^^  ^^  reasous  to  spcsk  of  the  orders  of  the  House 

in  geueral ;  I  can  give  no  account  of  them ;  but  it  is  quoad  hoc 
whether  the  order  for  taking  them  into  custody  was  pleadable  to  the 
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jorisdiction  7  I  did  apprehend,  by  the  law,  it  was  not  pleadable ;  if 
I  was  understood  in  any  other  sense,  I  beg  your  pardon ;  for  I 
spake  it  quoad  hoc  (that  is,  merely  as  to  the  form  of  the  plea).  The 
case  of  Jay  it  is,  I  think,  which  was,  it  being  the  order  of  the  House 
to  take  him  into  custody,  that  being  pleaded  to  the  jurisdiction  of 
the  Court  of  King's  Bench,  whether  that  ought  to  be  allowed  or  no  ? 
Therefore,  if  it  be  looked  upon  as  if  I  spake  in  general,  I  did  not 
adapt  my  words  as  I  should,  but  that  is  my  meaning."  "  I  must 
premise  this  to  you,  that  the  jurisdiction  of  this  House  I  do  not  take 
to  be  in  question,  nor  the  validity  of  their  orders.  I  think  there  is 
no  Judge  that  understands  himself,  but  will  allow  the  Privileges  of 
this  House ;  they  are  the  privileges  of  the  nation,  and  we  are  all 
bound  to  maintain  them  as  much  as  any  Member  of  the  House ;  but 
the  question  is  here  now  de  modo.  It  is  agreed  on  all  hands  the 
taking  him  into  custody  is  justifiable,  but  the  question  is  fde  modo  J 
whether  pleadable  by  way  of  jurisdiction  or  in  bar;  and  therefore  I 
do  not  look  upon  the  Privileges  of  this  House  as  at  all  in  question : 
I  only  state  what  I  apprehend  the  state  and  matter  to  be." 

Then  he  goes  on  to  lay  down,  in  the  most  explicit  manner,  that 

if  the  plea  had  been  a  plea  in  bar,  it  would  have  been 
bJM!  be^\he  lat-  &  good  defence  to  the  action,  and  there  would  have 
S^'i^JI^'"''    been  judgment  for  the  defendant. 

On  a  subsequent  day  he  says,  *<  We  did  not  ques- 
^^^^'  ^*"  ^"     ^^^  *^®  legality  of  your  orders,  nor  the  power  of 

them ;  but  the  great  business  was,  whether  he  had 
pursued  this  order  of  the  House  of  Commons,  and  that  was  the 
thing  properly  examinable ;  but  on  the  other  side  it  would  be  a 
monstrous  mischief  to  the  plaintiffs,  if  such  a  plea  was  allowed  to 
the  jurisdiction ;  for  it  would  be  agreed  on  all  hands  if  Mr.  Top- 
ham  had  abused  his  authority,  and  done  any  outrageous  thing,  then 
it  would  be  recognizable  by  the  Court." 

Sir  Thomas  Jones  concurs  in  that  law,  that  if  there  had  been  a 

plea  to  the  jurisdiction,  it  ought  to  have  been  over- 
^'  ruled ;  but  a  plea  in  bar  would  have  entitled  the  de- 

fendant to  the  judgment  of  the  Court,  and  the  Court  could  not  take 
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cognkance  of  the  proceedings  where  upon  a  plea  in  bar,  the  author 
lity  of  the  House  of  Commons  is  alleged  for  the  act  complained  of. 
Femberton  and  Jones  were  neyertheless  ordered  into  the  custody  of 
the  Serjeant-at-Arms. 

My  Lords,  there  has  been  some  complaint  of  the  treatment  they 
experienced,  upon  a  supposition  that  the  statement  was  true, — that 
It  tuniB  out  then    ^^  ^^  only  a  plea  to  the  jurisdiction  which  they  over- 
was  a  plea  in  bw.     billed;  but,  my  Lords,   upon  inquiry,  it  turns  out 
there  was  a  plea  in  bar  which  had  been  oyerruled^  and  that 
they    really    had    wantonly    or    corruptly    decided    against    the 
Privileges  of  the  HouAe  of  Commons.     Li  Nelson's 
Abridgment,  there  is  an  account,  my  Lords,  of  this 
case,  showing  that  there  had  been  a  plea  in  bar,  which  confirms 
Topham's  petition  to  the  House  of  Conmions,  stating  the  plea  in 
bar  had  been  overruled ;  and  further,  it  appears  from 
the  account  of  the  case  in  Nelson's  Abridgment, 
that  it  was  not  a  special  demurrer  for  cause,  but  a  general  de- 
murrer. 

Lord  Denman. — Have  the  records  in  Court  been  searched  ? 
Mr.  Attorney 'General, — ^The  Treasury  has  been  searched,  and  it 
appears  the  record  in  this  action  is  not  to  be  found.  Along  with 
others  it  had  been  removed  to  the  House  of  Commons,  and  never 
restored;  they  are  not  forthcoming;  but  Topham 
peci^,^i64!'™o  ^^  ^  petition  to  the  House  of  Commons,  states  that 
Cora,  journ.  p.  j^^  ]jj^^  pleaded  in  bar,  and  that  it  had  been  over- 
ruled, and  this  account  in  Nelson's  Abridgment  con- 
firms that  statement  in  the  petition  as  it  appears  in  the  journals. 
Tlierefore,  my  Lords,  Femberton  and  Jones  are  not  exactly,  if  that 
be  true,  such  objects  of  pity  as  they  are  represented  to  be,  and 
the  conduct  of  Parliament  was  not  so  harsh  and  tyrannical  as  it 
has  been  supposed ;  for  it  appears,  that  they  did  in  an  arbitrary 
manner  overrule  the  plea  that  had  been  well  pleaded,  and  they 
must  have  done  so  consciously  and  knowingly  for  an  improper 
purpose,  knowing  they  were  violating  the  law.  The  leaders  of 
the  Convention  Parliament,  to  whom  this  country  is  indebted  for 
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iU  fiberties.  were  not  men  to  persecute  the  innocent,  and  their 
reputation  is  not  to  be  blackened  for  the  purpose  of  screening  de- 
linquent Judges. 

There  is  another  case  of  Yerdon  v.  Topham,  which  was  an  action 
brought  against  Topham,  the  Sergeant-at-arms.  It 
ham.  r/joaai  ^  thus  reported:  Trespass  of  assault,  battery,  and 
!S!  lOTif"*  *'  imprisonment,  until  the  Plaintiff  paid  60/.  The 
SmISL  ******  *"  defendant  pleaded  to  the  jurisdiction,  for  that  the 
piM  to  juriMii*-    trespass,  &c.  was  done  by  order  of  the  knights, 

tion  oTciTuleda 

citizens,  and  buj^esses  of  the  Commons  House  in 
Parliament  assembled,  to  the  defendant,  being  their  Serjeant-at- 
arms,  to  bring  the  plaintiff  before  them  propter  diversa  malefacta 
by  him  committed,  about  an  election  of  knights  to  serve  in  Parliar ' 
ment,  and  therefore  the  matter  ought  to  be  examined  and  deter- 
mined there." 

This  is  clearly  a  plea  to  the  jurisdiction  of  the  Court,  and  it  is 
curious  that  Williams,  who  had  been  prosecuted  himself,  and  paid 
his  fine,  became  counsel  for  those  who  were  in  pari  delicto, 
Williams,  who  had  been  Speaker,  and  was  now  practising  at  the 
bar,  was  the  counsel  for  Topham.  How  he  argued  it,  I  do  not 
know;  whether  he  argued  like  PoUezfen,  his  own  counsel; — ^for 
there  is  no  detailed  account  of  his  argument ;  but,  however,  there 
does  not  i^pear  to  have  been  a  very  long  discussion ;  he  *'  urged 
that  the  plea  was  good,  and  prayed  time  till  the  next  term  to  speak 
to  it.  But  the  Court  would  not  grant  it,  but  awarded  that  the 
defendant  should  answer  over." 

My  Lords,  the  only  other   case  of  this  sort  is   an  action  of 

scandalum  magnatum,  brought  by  Lord  Peterborough 

uvd      PMertw-    against  Williams,  the  Speaker,  because  in  ''  Danger- 
tough  tr.winiann,     «  ,  „    T»T        ..     ••  .^  -      . 
t  Show.  505. 13    fields  Narrative"  there  were  some  reflections  upon 

i437'f&3j.  fi  his  Lordship.    This  also  appears  to  have  been  a  very 

Artk»*or  MSD.  r^pid  proceeding.     The  defendant  pleaded  the  same 

™w-    ■«"*™'  plea  as  in  the  King  v.  Williams,  to  the  jurisdiction 

ikhing    Duiger-  of  the  court ;  there  was  no  judionent  whatever  ;  the 

fieldi    Ninative  .      _  «  , 

compiomiied.         case  was  compromised ;  a  sum  of  money  is  supposed 
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to  haye  been  paid  to  Lord  Peterborongh^  and  the  prosecation  wa« 
dropped.  Therefore  that  cannot  be  any  authority^  either  one  way 
or  the  other;  and  if  there  had  been  a  judgment  against  the 
Speaker  in  that  action  of  scandalum  magnaium  it  would  have  been 
of  no  importance,  because  it  must  have  been  considered  ill^al 
just  as  much  as  the  prosecution  by  the  Attorney-general,  which  Mr- 
Curwood  condemns. 

My  Lords,  there  was  a  prosecution  against  Dangerfield  himself, 

for  the  pubUcation  of  this  Narrative.  I  can  no  where 
fi^^sM^^si  ^^  *^  account  of  the  trial.  It  no  where  appears 
603"Tjm5^''    for  what  act  of  publication  he  was  prosecuted,- 

when  the  pubhcation  complained  of  took  place,- 
'  to  whom, — or  under  what  circumstances.  It  may  have  been  for  a 
pubUcation  before  the  Narratiye  was  presented  to  the  two  Houses 
and  ordered  to  be  printed  by  the  House  of  Commons.  It  may  hare 
been  for  a  publication  at  a  subsequent  time,  which  the  order  of  the 
House  of  Commons  would  not  coyer.  If  it  was  for  the  single  act 
of  presenting  the  narratiye  at  the  bar  under  the  sanction  of  the 
House,  then  the  prosecution  was  for  something  done  in  Parliament, 
and  was,  if  possible,  more  illegal  and  atrocious  than  the  prosecution 
against  the  Speaker  for  signing  the  order  that  it  should  be  printed. 
The  spirit  in  which  the  trial  was  conducted  may  be  surmised  from 
the  sentence ;  which  was,  that  the  defendant  should  be  imprisoned, 
and  several  times  set  in  the  pillory.     It  appears,  that  one  Frances, 

a  barrister  of  Gray's  Inn,  was  tried  for  the  murder  of 

vi^^  ^    Dangerfield  as  he  was  returning  from  one  of  these 

Md '^m^'^to    exhibitions  in  the  pillory ;  there  were  some  taunting 

piUory.  words  psssed    between   them, — ^when    Frances  as- 

Murdered.  *^  ,  .       , .  - 

saulted  Dangerfield,  and  ran  a  cane  into  his  eye, — of 

which  wound  he  died.     Frances  was  tried  for  the  murder,  con- 
victed and  executed. 

My  Lords,  all  the  cases  that  occurred  at  that  time  in  the  reign  of 
James  II.  must  be  considered  as  authorities  in  support  of  the  posi- 
tions for  which  I  contend,  for  all  those  proceedings  have  been 
reprobated  in  all  succeeding  times. 
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Bin  introduced  to 
lerefie  the  Judg- 
ment in  RoL  V. 
Willianis. 
Reuottf  why  it 
did  not  pan. 


The  Act  of  Parliament  for  reyersing  the  judgment  in  the  King  v, 
^i^^Uiama  did  not  pass;  by  reason  that  it  was  in- 
tended that  Sir  Robert  Sawyer,  the  Attorney-general, 
who  prosecuted  him,  should  be  made  to  reimburse 
him  for  the  amount  of  his  fine.  The  Bill  passed  the 
House  of  Commons ;  and  I  belieye  the  reason  why 
it  did  not  pass  the  Lords,  was  the  difficulty  respecting  the  fund  out 
of  which  Williams  was  to  be  reimbursed, — ^the  supporters  of  the  Bill 
finding  it  difficult  to  say,  that  Sir  Robert  Sawyer  should  be  liable 
to  him  personally  for  the  unjust  sentence  of  the  Court. 

But,  although  the  Song  v,  Williams  was  neither  reversed  by  writ 
of  error,  nor  by  Act  of  Parliament,  such  an  Act,  as  far  as  the  gene- 
ral law  was  concerned,  was  unnecessary;  the  decision  had  been 
reversed  by  the  Bill  of  Rights.  The  object  of  the  private  Act  was 
to  indemnify  the  Speaker. 

My  Lords,  I  now  come,  per  saltum  to  the  case  of  Burdett  v. 
Abbot ;  for  after  the  Revolution  down  to  the  time 
when  that  case  arose,  there  is  not  the  slightest 
trace  of  any  action  being  brought  in  Westminster 
Hall  for  anything  done  by  the  authority  of  either 
House  of  Parliament.  There  were  writs  of  habeas 
corpus  in  Paty's  case,  in  Murray's  case,  in  the 
case  of  Oliver,  in  the  case  of  Brass  Crosby,  in  the  case  of  Flower, 
and  in  the  case  of  Hobhouse;  but  Sir  Francis  Burdett  is  the 
first  who  brought  an  action  since  the  Revolution  for  an  act  of 
either  House  of  Parliament.  I  do  think  this  de- 
cision must  be  considered  a  conclusive  authority  to 
show  that  the  present  action  cannot  be  maintained. 
That  action  was  trespass  and  false  imprisonment ; 
this  is  case  for  a  libel :  but  they  rest  upon  the  same 
principles.  It  was  held  in  that  case  that  the  ques- 
tion arose  directly ;  and  Mr.  Justice  Holroyd  (then 
at  the  bar),  who  argued  the  case  most  ably,  only  at- 
tempted to  establish  the  jurisdiction  of  the  Court  on 
Mr.  Hoixoyd,  for    the  assumption  that  the  question  arose  incidentally. 


Burdett  v.  Abbot, 
in  K.  B.  14  East, 
1,  A,  D.  1811 :  m 
Ezch.  Chamber, 
4  Taunt  401  s 
House  of  Lards, 
in  5  Dow.  165, 
A.D.  1817. 


Action  of  trefpasB 
againft  Speaker 
fbr  ittuing  war> 
rant  for  pbdntiflHi 
arrest. 


Plea,  justifying 
under  order  of 
House  of  Com- 


Demurrer,  action 
hekt  not  nuun- 
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da^OTi!IdtoA^w    ^^  brings  forward  a  number  of   argumenta  and 
the  quettion  an»e    authorities  to  show^  that  where  the  question  arises 

there  incidentally* 

14  East,  pp.  15, 16.  incidentally,  the  Court  has  jurisdiction  ;  but  he  alto- 
gether failed  to  do  what  was  impossible, — to  show 
that  the  question  there  arose  incidentally ;  it  arose  directly,  and  the 
Court  had  not  jurisdiction.  He  says,  in  the  course  of  his  argu- 
ment, "  But  supposing  the  kw  of  Parliament  were  a  distinct  law, 
superseding  the  Common  Law,  like  the  Civil  or  Admiralty  Law,  still 
it  would  be  necessary  for  this  Court,  upon  the  question  arisbg  inci- 
dentally or  collaterally  before  them,  to  judge  of  the  law  and  custom 
of  Parliament,  in  the  same  manner  as  it  does  of  the  Civil  or  Admi- 
ralty Law  when  brought  in  question  judiciaUy  before  it,  in  order  to 
ascertain  to  what  extent  the  one  supersedes  the  other,  and  the 
bounds  of  each  of  them  respectively/'  The  only  manner  in  which 
he  thought  he  could  get  the  Court  to  take  cognizance  of  the  ques- 
tion, was  to  contend  that  it  arose  incidentally. 

Sir  Yicary  Gibbs,  then  Attomey-^neral,  took  the  ground,  that 
^     the  action  was  for  an  act  done  by  the  House  of  Com- 

SirV.Gibbs,A.O.  "^ 

argued  that  the    mous,  and  that  there  was  no  difference  between  a 

action  was  for  an 

act  done  by  the  habeas  corpus  and  an  action,  the  question  being  the 
moiwf  ^  ^°"  ^^'^  ^  both, — showing  that  all  those  cases  in  which 
it  was  held  that  upon  habeas  corpus  the  Courts  of 
Common  Law  cannot  inquire  into  the  Frivil^s  of  Parliament,  are 
equally  authorities  to  show  that  in  an  action  brought  for  an  act  of 
either  House  this  Privilege  cannot  be  inquired  into. 

My  Lords,  if  the  House  of  Commons  had  done  what,  following 
many  precedents,  both  in  Parliament  and  in  the  Courts  of  Common 
Law,  they  clearly  might  have  done ; — ^if  they  had  committed  Mr. 
Stockdale  for  bringing  the  action, — according  to  all  those  authori- 
ties he  could  have  had  no  redress ;  upon  the  return  to  the  Ao^os 
corpus,  he  must  have  been  remanded ;  and  it  does  seem  strange  that 
he  should  be  allowed  to  prosecute  this  action,  when,  under  the  cir- 
cumstances that  I  state,  the  Court  could  not  have  discharged  him 
from  his  imprisonment  for  bringing  it. 

But,  my  Lords,  I  wish  to  show  how  this  case  of  Burdett  v.  Abbot 
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p.  81.  waa  argued  on  both  sides.    Mr.  Holroyd  contended 

it  arose  incidentally.  Sir  Vicary  Gibbs  says,  "  The 
very  statement  of  this  case,  without  going  at  all  into  the  argu- 
ment derived  from  the  long  train  of  authorities  cited*  puts  the 
plaintiff  out  of  the  Court." — *'  It  was  not,  therefore,  correctly  argued 
for  the  plaintiff,  that  though  the  Court  refused  to 
discharge  a  party  upon  haheca  corpus,  it  did  not 
follow  diat  an  action  of  trespass  would  not  He,  and  that  though  the 
prisoner  were  not  entitled  to  his  discharge  upon  the  habeas  corpus, 
jet  that  upon  the  same  facts,  he  might  support  an  action  of  tres- 
pass. The  converse  of  that  proposition  is  true :  in  no  case  would 
trespass  lie,  where  the  party  would  not  be  entitled  to  his  discharge 
upon  a  habeas  corpus,  though  it  does  not  follow  that  in  every  case 
where  the  party  was  entitled  to  his  discharge  upon  the  habeas  cor- 
pus, an  action  of  trespass  would  lie." 

Your  Lordships  will  find  that  Lord  EUenborough  considers  that 
the  question  arose  directly,  and  he  is  very  much  guided  by  that 
supposition. 

In  the  course  of  the  argument  Mr.  Justice  Bayley  puts  this  ques- 
tion,— "If  the  Court  of  Common  Pleas  were  to 

Opinion  of  Bay< 

ley,  J.,  p.  65.  commit  for  a  contempt,  would  an  action  lie  against 
the  officer,  and  would  this  Court  try,  in  such  an  ac- 
tion, whether  or  not  the  party  had  been  guilty  of  the  contempt?  I 
put  that  case ;  as  an  answer  to  it,  one  way  or  the  other,  may  apply 
strongly  to  the  present." 

Lord  EUenborough  says,  "  Do  you  find  in  any  of  the  cases  where 
the  Court  have  refused  to  Uberate  the  party  on  the 

Opinion  of  Lord 

BUoiboroiigh  c.      hobeos  corpus,  that  they  have  referred  him  to  another 

'^    '    remedy  by  action?"      No  such  authority  could  be 

adduced. 

Again,  Lord  EUenborough  says,  "  What  distinction  do  you  take 

between  a  direct  and  an  incidental  question  of  Pri- 

pu  96. 

vUege? — I  take  the  question  of  FrivUege  to  come 
directly  in  judgment  bef(»re  the  Court,  upon  an  appUcation  for  the 
party's  discharge  upon  habeas  corpus'* 
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My  Lords,  this  was  a  clear  intimation  from  Lord  Ellenboroogh 
that  it  would  have  come  equally  directly  in  question  in  an  action  of 
trespass  and  false  imprisonment ;  that  there  was  no  distinction  be- 
tween the  two  ;  that  it  arose  directly  in  both ;  and  that  this  Court 
was  bound  by  what  the  House  of  Parliament  had  done. 

Mr.  Justice  Bayley  also  says,  "  You  have  not  answered  the  ques- 
Bayicy.  J.  p.  123,  ^^^  whether  an  action  could  lie  in  the  Court  of  Com- 
mon Pleas  against  an  officer  of  this  Court  executing 
its  warrant  of  conunitment  for  a  contempt,  to  question  the  legality 
of  such  a  commitment;  and  I  may  also  ask  whether  an  action 
would  lie  against  the  Judges,  or  either  of  them,  who  signed  the 
J  j^  warrant  ?" — *•  The  warrant  is  issued  by  the  authority 

of  the  House  of  Commons,  and  as  their  act;  but 
they  order  the  Speaker,  as  their  prindpai  Member, 
rough.  c!j.  ^  sign  it."     And  Lord  Ellenborough  adds,  «*  You 

must  make  them  all  trespassers,  or  none.  If  the  one 
who  signs  the  warrant  be  liable,  all  who  commanded  the  act  to  be 
done  must  be  equally  liable. 

So  I  say  here;  if  an  action  lies  against  Mr.  Hansard,  it  lies 
against  the  Speaker ;  and  if  it  Hes  against  the  Speaker,  it  lies 
against  all  the  Members  who  gave  the  order.  This  is  demonstration 
that  the  action  is  brought  for  what  is  done  in  Parliament. 

I  will  finally  refer  to  what  fell  from  Mr.  Justice  Bayley  in  de- 
livering judgment.  He  quotes  and  approves  of  what 
i^!^iZm:  Lord  Coke  had  said,  that  the  House  of  Commons 
was  a  Court  of  Judicature,  and  adds,  "  It  is  also  ad- 
mitted that  an  action  would  not  lie  against  the  Members  of  the 
House  for  anything  done  as  such ;  and  if  no  such  action  will  lie,  I 
think  that  makes  an  end  of  this  question  ;  for  it  appears  to  me  that 
the  Speaker,  in  issuing  the  warrant,  which  he  has  done  by  order  of 
the  House,  did  not  act  in  the  character  of  a  subordinate  officer,  but 
in  the  character  of  a  Member  of  the  House.  But  if  it  were  the  act 
of  an  officer  of  the  House  acting  under  and  by  virtue  of  its  judg- 
ment on  the  subject  matter,  I  cannot  help  thinking  that  where  a 
Court  has  competent  jurisdiction  to  decide  upon  a  point,  and  has 
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decided  and  g^yen  judgment  upon  it,  and  they  direct  their  officer  to 
carry  that  judgment  into  execution,  the  officer  is  protected  hy  that 
judgment.     If  the  Court  have  ordered  him  to  do  that  which  was 
within  their  jurisdiction  to  order,  he  is  hound  to  obey  their  order ; 
but  it  is  said,  that  the  Privilege  of  Parliament  is  examinable  in  this 
Court,  and  that  it  ought  to  have  been  averred,  that  this  party  was 
guilty  of  the  contempt,  stating  it  as  a  traversable  fact  which  might 
be  tried  again  eLsiewhere  against  those  who  acted  under  the  authority 
of  the  House  of  Commons.     If  that  were  so,  the  fact  would  be 
examinable  not  only  in  this  Court,  but  in  every  inferior  Court 
throughout  the  kingdom  in  which  an  action  of  trespass  could  be 
supported.    Then,  as  the  Courts  of  Justice  must  be  considered  as 
standing  in  the  same  situation  in  respect  to  their  judgments  as  the 
House  of  Commons  stands  with  respect  to  its  own  orders,  it  must 
also  be  contended,  that  if  this  Court  were  to  adjudge  a  party  to  be 
guHty  of  contempt,  and  were  to  direct  an  attachment  to  issue 
against  him,  and  to  commit  him  for  that  contempt,  any  other  Court, 
however  inferior,  might  try  the  satoe  question  again  in  an  action  of 
trespass,  because  it  would  be  said  to  rise  incidentally,  whether  or 
not  the  party  was  guilty  of  that  fsu^  of  which  this  Court  had  ad- 
judged him  to  be  guilty,  and  whether  that  fact  was  a  contempt  of 
this  Court.     I  cannot  see  how  to  stop  short  of  going  that  length  if 
this  action  can  be  supported." 

This  is  meeting  Mr.  Holroyd's  argument,  that  it  arose  incidentally. 
No,  says  Mr.  Justice  Bayley,  it  does  not,  otherwise  it  might  be 
said,  wherever  there  is  an  action  brought  for  a  commitment  for  a 
contempt,  that  it  arises  incidentally,  and  you  might  inquire  whether 
a  contempt  had  been  committed  or  not. 

He  further  says,  "These  cases  upon  the  habeas  corpus  Act  were 
attempted  to  be  distinguished  from  this,  by  relying 
upon  expressions  made  use  of  by  some  of  the  Judges, 
that  although  they  could  not  question  judgments  of  commitment 
by  the  House  directly,  yet  that  when  those  judgments  came  inci* 
dentally  before  them,  they  would  have  full  power  to  examine  into 
them;  and  then  it  is  assumed,  that  in  this  particular  case  the 
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question  ariBes  incidentally.  Now,  as  it  appears  to  me,  the  very 
object  of  this  action  is  to  make  a  direct  attack  upon  the  judgment 
of  the  House  of  Commons,  and  to  bring  that  matter,  and  that 
matter  only  into  question ;  and  would  it  not  be  absurd  to  say,  that 
though  we  cannot  discharge  the  party  committed  from  his  im- 
prisonment, because  that  would  be  directly  arraigning  the  judg- 
ment of  the  House,  yet  that  he  shall  haye  an  opportunity  of  re- 
coyering  by  action  full  satisfaction  for  lying  in  prison,  and  tl|pf 
in  giying  such  satisfaction,  the  judgment  of  the  House  is  left 
where  it  was.  But  it  seems  to  me  that  the  giving  the  party  full 
satisfEu;tion  for  his  imprisonment  is,  in  legal  contemplation,  to 
do  away  all  the  punishment  he  has  received ;  and  if  that  be  not 
bringing  into  question  again  the  judgment  of  the  House,  I  can- 
not understand  how  the  point  can  be  more  directly  brought  into 
question." 

Therefore  the  Priyilege  of  the  House  was  directly  brought  in 
question,  and,  being  so  brought  in  question,  the  Court  had  no 
jurisdiction,  and  it  was  held  there  must  be  judgment  for  the  de- 
fendant. And  what  difference  is  there  between  an  action  of  tres- 
pass for  the  act  of  committing  a  man  to  prison,  and  this  action  upon 
the  case  for  publishing  an  alleged  hbel,  which  is  an  injury  not  to 
the  person,  but  to  the  reputation?  The  question  arises  just  as 
directly  in  the  one  instance  as  in  the  other.  If  it  arises  directly, 
even  Mr.  Holroyd^  (a  person  so  pre-eminently  yersed  in  the  kw,  I 
may  say  of  almost  unexampled  learning,  and  whose  arguments  at 
the  bar  are  worthy  of  being  studied,)  being  counsel  against  Pri- 
yilege, admitted,  that  unless  he  could  show  that  the  question  arose 
incidentally,  the  Court  had  no  jurisdiction.  The  Judges  there  said 
it  arose  directly ;  if  it  arose  directly  there,  it  arises  directly  here.  If 
it  arises  directly,  according  to  the  admission  of  Mr.  Holroyd,  against 
the  interest  of  his  dient,  the  action  cannot  be  maintained. 

My  Lords,  this  case,  as  well  as  the  case  of  Burdett  v.  Colman 
Burctett  ▼.  Col-  ^**  carried  by  Writ  of  Error  into  the  Exchequer 
man,  in  K.  B.  14    Chamber.    Burdett  v.  Colman  was  an  action  brought, 

Ea.  163;    in   H.  ^ 

L.  5  Dow.  170,      not  against  the  Speaker,  but  against  a  person  who 
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was  an  officer  of  the  House,  and  not  a  Member.  The  same 
plea  was  pleaded  there :  it  was  not  demurred  to ;  there  was 
a  replication  or  new  assignment  of  excess,  upon  which  a 
verdict  for  the  defendant  passed.  The  case  was 
AA 1811-17.^        afterwards  brought  by  Writ  of  Error  before  the  Court 

Acdoo  against  the  ^  ^ 

seijeant^t-Anm      of  Exchcqucr  Chamber,  and  then  before  the  House 

for  executing  the 

Warrant  of  Lords,  whcrc  there  was  an  elaborate  argument  by 

nl^iLSiSJiii  of       *^c  counsel  of  Sir  Francis  Burdett.     Now  Burdett  ». 
Exona.  No  dia-    Cohnan,*  I  think,  is  material  to  show,  that  there  is 

tlnction   as  to  '  '  ' 

iiabiiiey  between    jjq  distinction  between  an  officer  of  the  House  and  a 

speaker  and  ofll- 

eer  of  House.  Member  of  the  House ;  that  where  the  Member  has 
protection,  the  officer  has  the  like  protection ;  that 
the  question  presented  to  the  Court  b  precisely  the  same  whether 
the  action  is  brought  against  an  officer  of  the  House,  or  a  Member 
of  the  House.  Although  there  was  not  a  demurrer  to  that  plea,  it  was 
taken  to  the  Superior  Court  by  Writ  of  Error ;  and  if  the  plea  was 
bad,  there  was  an  opportunity  of  entering  up  judgment  for  the 
plaintiff,  notwithstanding  the  yerdict ;  but  it  wha  held  that  the 
defence  was  equally  ayailable  to  Mr.  Colman,  the  officer,  as  it  was  to 
Mr.  Abbot,  the  Speaker  of  the  House.  The  Exchequer  Chamber 
affirmed  the  judgment  of  this  Court,  and  the  House  of  Lords 
affirmed  the  judgment  of  the  Exchequer  Chamber ;  and  Lord  Eldon 
put  a  question  to  the  Judges,  which  shows  that  Lord  Eldon  and 
the  Judges  thought  there  was  no  difference  between  a  habeas  corpus 
and  an  action. 
The  question  put  by  the  House  of  Lords,  through  Lord  Eldon,  to 
the  Judges  was  this : — "  Whether,  if  the  Court  of 
H^JJlJfV^LoriJ  Common  Pleas,  having  adjudged  an  act  to  be  a  con- 
5ix»^?^9  tempt  of  Court,  had  committed  for  the   contempt 

under  a  warrant,  stating  such  adjudication  generally, 
without  the  particular  circumstances,  and  the  matter  were  brought 
before  the  Court  of  King's  Bench,  by  return  to  a  writ  of  habeas 
corpus,  the  return  setting  forth  the  warrant,  stating  such  adjudica- 
tion of  contempt  generally;  whether  in  that  case  the  Court  of 
King's  Bench  would  discharge  the  prisoner,  because  the  particular 


Digitized  by 


Google 


306  PARLIAMENTARY  PRIVILEGE. 

facts  and  circomBtanceB  out  of  which  the  contempt  arose,  were  not 
set  forth  in  the  warrant?'' 

And  the  Judges  deliTered  their  unanimous  opinion,  that  in  such 
a  case  the  Court  of  King^s  Bench  would  not  liberate.  The  Houses 
actmgupon  their  answer,  thought  there  was  no  difference  between  a 
habeas  corpus  and  an  action  as  to  taking  cognizance  of  what  was 
done  by  either  House ;  and,  without  hearing  the  other  side,  the 
judgmsnt  below  was  affirmed. 

Now,  my  Lords,  I  can  make  the  case  of  Burdett  v,  Colman  qoite 
identical  with  the  present.  Suppose,  instead  of  an 
been  Ito^tiod  ^^  actiou  of  trespass  by  Sir  Francis  Burdett,  there  had 
if*1he*^uSi!uff  **  ^^  '^  action  on  the  case  for  a  libel  against  Mr. 
the^D^  ^^  Cohnan  for  pubhshing  the  warrant,  because  he  carried 
rant  M  a  libel.        it  from  the  Housc  of  Commons  to  Piccadilly,  and 

which  he  might  i.,  .-•.         •■         11  i-ii. 

have  done.  there  exhibited  it,  when  he  demanded  admittance  mto 

the  House — ^it  would  have  been  necessary  for  Mr. 
Cohnan  to  justify,  just  as  it  is  necessary  for  Mr.  Hansand  here,  that 
the  act  complained  of  was  done  by  the  order  and  authority  of  the 
House ; — ^he  would  hare  stated  the  Resolution  of  the  House,  that  Sir 
Francis  Burdett  should  be  committed ;  that  the  Speaker  issued  his 
warrant  for  that  purpose ;  that  the  warrant  was  deUvered  to  the  de- 
fendant to  be  executed ;  and  that  the  warrant,  so  issued  by  the  au- 
thority of  the  House  of  Commons,  was  the  supposed  libel  mentioned 
in  the  declaration,  absque  hoc  that  he  published  it  upon  any  other 
occasion, — and  demurrer  thereupon.  Here  we  haye  the  two  cases 
identically  the  same.  I  do  not  see  how  my  Learned  Friend,  in  his 
reply  (if  he  will  vouchsafe  to  advert  to  this  argument)  can  in 
the  slightest  degree  distinguish  the  cases.  If  it  had  been  an  action 
upon  the  case,  brought  by  Sir  Francis  Burdett  against  Mr.  Colman 
for  a  libel,  with  justification  and  a  demurrer,  can  there  be  a  doubt 
that  the  judgment  of  this  Court,  and  of  the  Exchequer  Chamber, 
and  of  the  House  of  Lords,  would  have  been  exactly  what  it  was  in 
the  action  of  trespass  and  false  imprisonment  ?  Can  there  be  a  doubt 
that  there  would  have  been  the  same  result,  and  that  Lord  Ellen - 
borough  and  Mr.  Justice  Bayley  would  have  said  the  action  was 
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brought  to  qaestion  the  power  of  the  House  of  CommonB,  and  that 
they  could  not  oTermle  what  the  House  of  Commons  had  done  ? 
llien,  my  Lords,  if  they  would  have  given  that  judgment  upon  those 
grounds  in  an  action  upon  the  case  for  a  Ubel,  with  a  justification, 
that  caae  is  an  express  authority  here,  and  shows  that  the  present 
action  cannot  be  maintained. 

Lord  C.  J.  Denman. — I  do  not  know  that  it  is  worth  while  to 
make  the  observation,  that  Burdett  v.  Colman  did  not  go  beyond 
this  court ;  it  waa  tried  upon  a  new  assignment,  before  Lord  Ellen- 
borough. 

Lord  Brougham. — It  never  came  to  the  House  of  Lords.  I  was 
counsel  in  Burdett  v.  Abbot ;  Mr.  Clifford  argued  it  in  the  Exche- 
quer Chamber,  and  he  died  before  18] 7. 

Lord  C.  J.  Denman. — It  is  better  to  have  these  things  set  right. 

Mr.  Attorney  General. — I  am  much  obhged  to  your  Lordship  for 
correcting  me,  if  I  have  fallen  into  any  error.  I  have  taken  the 
best  pains  I  could  to  be  accurate.  The  report  is  in  5th  Dow.  page 
165 ;  from  which  it  appears  that  both  cases  were  before  the  House 
of  Lords,  Burdett  v.  Abbot  and  Burdett  v,  Colman ;  they  came  on 
together ;  so  it  appears  by  the  report  that  is  in  my  hand. 

Mr.  Justice  Coleridge. — If  so,  I  suppose  you  find  the  judgment 
in  both. 

Mr.  Attorney  General. — ^Burdett  v.  Abbot  and  Burdett  v.  Colman 
are  both  reported. 

Lord  C.  J.  Denman. — It  is  desirable  to  know  how  the  fact  was. 
In  Burdett  v.  Abbot,  the  necessity  of  calling  in  the  soldiers  was  de- 
cided ;  they  were  called  in,  and  that  was  made  a  great  point. 

Mr.  Attorney-General. — ^After  the  verdict  aa  to  the  excess  in 
Burdett  v.  Colman  and  error  brought  in  both  cases,  there  is  no 
distinction  made  between  the  two  in  the  course  of  the  argument. 
In  Burdett  v.  Colman,  there  was  an  opportunity  of  making  the 
distinction,  if  it  could  have  been  supported,  between  a  ministerial 
servant  of  the  House  and  the  Speaker,  or  the  Members  of  the 
House ;  but  it  was  held,  that  the  protection  apphed  to  the  officers 
of  the  House  just  as  much  as  to  the  Members  of  the  House ;  and, 
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Cases  where  no 
actions  were 
brought,  but  the 
Houses  of  Par- 
liament have 
themselves  re> 
drcaaed  ii^uries 
inflicted  by  them. 


Shirley  v.  Fagg, 
6  How.  Sta.  Tri. 

S7  C.  2,  A.D. 


therefore,  the  case  of  Burdett  v,  Colman  must  be  considered,    I 
apprehend,  on  all  fours  with  Stockdale  v.  Hansard. 

My  Lords,  I  will  next  call  your  attention  to  cases  where,  cer- 
tainly, if  any  such  action  could  have  been  brought,  it 
would  have  been  brought :  I  will  show  your  Lord. 
ships  that  it  is  quite  unnecessary  any  such  action 
should  be  brought,  and  that  without  the  interference 
of  the  Courts  of  Law  any  excess  or  abuse  of  Pri- 
vilege will  receive  a  constitutional  remedy.  Now,  if 
such  an  action  for  anything  done  by  the  Houses  of  Parliament 
ever  could  have  been  brought,  it  certainly  would  have  been  brought 
in  the  proceedings  that  arose  out  of  Shirley  v.  Fagg.  That  was 
a  dispute  between  the  Commons  and  the  Lords 
respecting  the  appellate  jurisdiction  of  the  House 
of  Lords  in  equity  suits,  where  a  Member  of  the 
House  of  Commons  is  a  party;  and  there  can  be 
no  doubt,  that  although  this  jurisdiction  now  belongs 
to  the  House  of  Lords,  and  is  very  usefuUy  exercised,  it  is  of  very 
recent  origin.  Lord  Hale  says  he  can  find  no  instance  of  it  prior 
to  the  reign  of  Charles  or  James  I. 

There  was  a  great  dispute  in  this  case  of  Shirley  v.  Fa^,  as  to 
whether  a  Member  of  the  House  of  Commons  could 
be  compelled  to  appear  at  the  bar  of  the  House  of 
Lords  as  a  party  to  an  appeal  in  an  equity  suit.  Sir 
John  Fagg,  a  Member  of  the  House  of  Commons, 
Parliament  sitting,  was  served  with  an  order  of 
the  House  of  Lords,  made  on  the  petition  of  Dr. 
Shirley,  to  put  in  an  answer  to  the  petition  of 
appeal.  There  was  a  complaint  to  the  House  of 
Commons  by  him  of  a  breach  of  privilege,  and  on 
the  14th  May  the  Speaker's  warrant  was  issued  to 
arrest  Dr.  Shirley  for  a  breach  of  Privilege  in  pro- 
secuting the  appeal.  Dr.  Shirley  escaped  from  the 
Serjeant-at-Arms,  and  there  was  a  new  warrant  di- 
rected by  the  House  of  Commons  to  arrest  Dr. 


Defendant,  Mem- 
ber of  the  House 
of    Commons, 
lerved  in   House 
in    order  to    ap- 
pear  as  party  to 
an  Appeal  in  the 
House  of  Lords. 
Plaintiff  held   in 
oon  tempt. 
Plaintiff  and   his 
Counsel  commit- 
ted by   House  of 
Commons. 
Released  by 
House  of  Lords. 
Defendant   Com- 
mitted by  House 
of  Commons,  for 
•ppearingln 
House  of  Lords. 
Writs  of   Habeas 
Corpus  sued  out, 
bat  no  action. 
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Shirley,  and  then  Mr.  Serjeant  Pemberton,  Sir  John  Churchill, 
Mr.  Serjeant  Peck,  and  Mr.  Porter,  who  were  counsel  for  Dr. 
Shirley,  were  ordered  to  be  taken  into  custody  by  the  Ser- 
jeant-at-Arms, for  acting  as  counsel  in  the  appeal  in  the  Lords 
against  the  orders  of  the  House.  What  did  the  Lords  do  ?  they 
ordered  the  Black  Rod  to  release  them ;  they  were  released,  and 
protection  was  granted  to  them  by  the  Lords.  Mr.  Serjeant  Pem- 
berton, Sir  John  Churchill,  Mr.  Seijeant  Peck,  and  Mr.  Porter, 
were  again  taken  into  custody  by  the  Serjeant-at-Arms  in  West- 
minster Hall  in  the  Court  of  Chancery,  and  all  sent  to  the 
Tower.  Here  is  a  collision  between  the  two  Houses  indeed !  Sir 
John  Fagg  was  sent  to  the  Tower  for  appearing  to  the  appeal  in 
the  Lords.  There  were  four  writs  of  habeas  corpus  returnable 
before  the  House  of  Lords  to  the  Lieutenant  of  the  Tower,  but  the 
Lieutenant  of  the  Tower  refused  to  obey  those  writs  of  habeas 
corpus,  because  the  commitments  were  by  the  Commons,  and  so  the 
dispute  continued ;  the  Commons  insisted  upon  taking  into  custody 
those  who  acted  as  counsel,  and  the  Lords  insisted  upon  discharging 
them,' treating  as  guilty  of  a  breach  of  Privilege  any  person  who 
should  interfere  with  the  proceedings  in  the  appeal. 

Now,  my  Lords,  upon  this  occasion,  if  it  had  been  thought  that 
an  action  at  law  could  be  maintained,  can  there  be  any  doubt,  that  it 
would  haye  been  brought — ^would  not  Mr.  Serjeant  Pemberton,  Sir 
John  Churchill,  Mr.  Serjeant  Peck,  or  Mr.  Porter,  have  brought  an 
action  against  the  Serjeant-at-Arms  for  illegally  arresting  them? 
It  would  have  been  tried  in  the  form  of  an  action,  whether  the 
process  of  the  Lords  or  the  Commons  ought  to  prevail.  But  no 
action  was  brought.  Why?  because  it  was  felt,  that  however 
arbitrary,  and  however  oppressive  this  proceeding  might  be,  an 
action  at  law  was  not  the  proper  remedy ;  that  the  proper  remedy 
was  an  application  to  the  two  Houses  of  Parliament;  that  the 
only  course  was  to  wait  until  these  heats  should  subside,  ex- 
pecting that  either  the  one  House  or  the  other  would  review  its 
decisions,  and  would  do  justice  to  the  parties  injured.  My  Lords,  that 
hope  was  not  vain  ;  for,  a  Uttle  time  being  given  for  consideration. 
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the  two  HouBes  settled  their  controTersy,  and  it  was  acknowled^^ 
that  the  House  of  Lords  had  this  jurisdiction,  without  any  action  at 
kw  heing  brought  to  try  the  question.  The  House  of  Lords  from 
that  time  to  this  has  quietly  enjoyed  the  jurisdiction  in  appeala^  from 
courts  of  equity,  without  regard  to  whether  the  parties  are,  or  are 
not  Members  of  the  House  of  Commons.  My  Lords,  Mr.  Serjeant 
Pemberton  and  the  other  parties  arrested  in  the  Court  of  Chancery 
did  not  apply  for  a  writ  of  habeas  corpus  in  Westminster  Hall ;  they 
did  not  apply  to  the  Chancellor  to  relieye  them,  and  they  must  have 
been  convinced  that  the  Chancellor  had  no  jurisdiction  on  the 
subject,  and  that  no  action  could  have  been  maintained  to  try  the 
liability  of  these  proceedings. 

My  Lords,  it  may  be  very  easily  admitted,  that  these  proceedings 
are  not  morally  to  be  justified ;  but  then  the  question  is,  whether  the 
Judges  sitting  in  Westminster  Hall,  upon  an  action  being  brought, 
could  give  redress.  The  general  opinion  of  that  day  clearly  was, 
that  they  had  no  such  jurisdiction.  With  the  exception  of  the 
prosecution  against  Sir  William  Williams,  and  the  actions  against 
Topham,  there  is  not,  either  in  ancient  or  modem  times,  the 
dightest  trace  of  any  such  action  being  brought;  and  when  my 
Learned  Friend,  Mr.  Curwood,  brings  forward  a  list  of  supposed 
abuses  of  Privilege,  it  being  considered  that  no  action  ever  was 
brought  for  any  of  those  supposed  abuses,  they  are  the  strongest 
confirmation  of  the  doctrine  for  which  I  contend. 

Mr.  Curwood  says,  that  the  people  were  frightened  by  the  House 
of  Commons,  that  it  is  a  spectre,  but  when  opposed  it  vanishes  into 
thin  air.  Our  ancestors  knew  full  well  what  their  rights  were,  and 
were  ever  leady  to  appeal  to  the  Courts  of  Law  in  support  of  them, 
either  against  the  Crown  or  the  Parliament.  Hampden  triied  his 
liability  to  pay  ship  money ;  Lord  Shaftesbury  sued  out  his  writ 
of  habeas  corpus;  Patey  sued  out  his  writ  of  habeas  corpus; 
Flower,  Crosby,  Murray  and  Hobhouse,  all  sued  out  their  writs  of 
habeas  corpus,  and  tried  as  far  as  they  could  to  question  what  had 
been  done  in  the  House  of  Lords,  or  in  the  House  of  Commons^ 
and  if  there  had  not  been  the  strongest  conviction  that  no  action 
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could  be  maintained  for  an  act  of  either  House,  it  is  most  unques- 
tionable that  an  action  would  have  been  hazarded.  I  may  remind 
your  Lordships  of  what  is  said  in  Littleton,  respecting  the  statute 
of  Merton,  that  the  not  bringing  an  action  where  it  might  be 
brought,  if  maintainable,  is  the  strongest  eTidenoe  that  no  such 
action  lies. 

Now,  my  Lords,  I  proceed  to  review  the  cases  from  which  it  is, 

supposed  that  a  contrary  doctrine  is  to  be  inferred 

fl!mnUeta^e    ^^*  I  ^"^  Venture  to  say,  my  Lords,  that  in  no  one 

piaiDtic  qI  those  cases  is  there  to  be  found  any   thing  to 

shake  the  authority  of  the  cases  on  which  I  rely. 

I  b^;in  with  Atwyll*s  case,  one  of  the  cases  where  the  Commons, 
instead  of  doing  justice  at  once  themselves,   and 
H!!te[^48.^i7E. ^    asserting  their  Privileges,  called  in  the  assistance  of 
AJ>.  1477.  the  Lords; — and    this    class    of   cases    haa    been 

brought  forward  to  show  that  the  House  of  Com- 
mons is  not  a  court  of  exdusire^uris^iction  upon  the  subject  of 
Privilege.  But  none  of  these  cases  hay^  any  tendency  to  show  that 
any  of  the  Courts  of  Common  Law  We  any  jurisdiction ;  and  it 
will  be  found,  that  although  there  was  an  application  to  the  Lords, 
it  was  merely  in  the  nature  of  a  conference  between  the  two  Houses — 
the  Commons  taking  the  advice  of  the  Lords  as  to  the  course  that 
ought  to  be  adopted  in  a  case  in  which  they  were  jointly  interested. 
Atwy]l*s  case  was  a  petition  of  complaint,  which  states  that  there 
was  a  custom  that  Members  were  not  to  be  impleaded  in  any  action 
personal,  nor  to  be  attached  by  their  persons  or  goods  in  their 
coming  to  any  Parliament,  there  abiding,  nor  from  thence  returning 
to  their  proper  home ;  that  Atwyll,  the  Member  for  Exeter,  was 
sued  in  the  Exchequer  by  John  Taylor,  and  writs  of  fieri  faciat 
and  ca.  ta.  being  sued  out  against  him,  it  was  ordered  by 
the  Parliament  that  those  writs  should  be  superseded,  sav- 
ing to  John  Taylor,  execution  of  the  writs  after  the  end  of  the 
Parliament ; — and  the  answer  to  the  petition  is  '<  Le  Roy  U 
voetr 

The  redress  afforded  was  in  the  form  of  an  Act  of  Parliament,  and 
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one  object  of  the  Act  of  Parliament  in  thia  caae  waa  to  do  jnatice 
to  the  judgment  creditor^  because  at  Common  Law,  where  there 
was  a  discharge  of  a  debtor  by  reason  of  PriTilege,  the  debt  was 
gone.     I  must  say,  in  justification  of  the  proceedings  of  the  House 
of  Commons,   that  from  the  earliest  time  they  have  been  most 
anxious  to  reconcile  their  Privileges  with  what  was  just  and  fair 
to  individuals.     When  they  directed  that  a  Member  should  be  dis- 
charged on  account  of  Privilege,  until  the  general  law  upon  the 
subject  in  the  beginning  of  the  teign  of  James  the 
15.  A.  z>.  1603/        First,  they  passed  an  Act  of  Parliament  in  each  par- 
ticular case,  stating  that  after  the  Privilege  ceased 
the  debt  should  be  revived,  and  new  process  of  execution  might  be 
sued  out. 
In  Larke's  case,  there  was  a  petition  by  the  Commons,  stating 
that  William  Larke  a  servant  to  William  Milrede,  a 
i^auJnT  Member  of  Parliament,   had    been  arrested  while 

a"™]/s9  coming  with  his  master  to  Parliament,  and  lodged  in 

the  Fleet,  and  praying  that  he  should  be  dischai^ed, 
saving  right  of  execution  on  judgment  to  the  creditor  after  the  end 
of  the  Parliament,  and  also  praying  for  a  general  en- 

Metnber^  servant 

arreted.  Same  actmeut  in  future.  There  was  a  special  answer  by 
^        "^''  the  King  with  the  advice  of  the  Lords  Spiritual  and 

Temporal,  that  Larke  should  be  dischaiged,  and  that  the  creditor 
should  have  execution  afterwards.  That  is  another  instance  of  the 
same  mode  of  proceeding. 

Then,  my  Lords,  comes  the  case  of  Clarke,  Member  for  Chippen- 
ham, who  was  arrested  during  Parliament  at  the  suit 
f  Hatfc  a?**  ®^  ^^®  Crown,  and  likewise  of  a  private  creditor. 

^  "•  ®'j{^J^  There  was  a  petition  to  the  King  in  Parliament  to 
arrested.  discharge  Clarke  by  writ  of  Privilege,  saving  execu- 

tion thereafter  both  to  the  Crown  and  the  private 
creditor ;  the  King  gave  his  assent,  and  the  former  mode  of  pro* 
ceeding  was  adopted. 

Hyde's  case  is  nearly  the  same ;  and  shewed  an  anxiety  on  the 
Hyde's  one.  part  of  the  Commous  that  justice  should  be  done  to 
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1  Hati.  the  creditor  as  well  aa  that  the  Member  should  be 

14  E.  4,  A.  D. 

1474.    Same  ef.    set  at  liberty. 

There  is  a  case  sometimes  cited  as  unfayourable  to 
Priyilege,  which  I  think  it  my  duty  to  mention  to 
Prior  of  iidton%  your  Lordships^  though  I  do  not  see  how  it  bears 
9^2. AfnTisw!  ^ipoJ^  the  subject — ^it  is  the  Prior  of  Malton's  case. 
There  was  a  writ  to  the  sheriff  of  York  for  com- 
mencing an  action  in  the  King's  Bench  against  Walter  Le  Fleming 
and  others;  it  recites  that  all  persons  (Members  of  Parliament) 
coming  to  staying  at,  and  returning  from  Parliament,  ought  to  be 
free  from  all  injuries,  &c.,  yet  the  defendants  arrested  the  Prior  of 
Malton  in  the  City  of  York  returning  from  the  Parliament  at 
Malton,  by  his  horses  and  harness  ;  nothing  more  appears  upon  the 
subject,  and  we  only  learn  that  in  the  time  of  Edward  the  Second 
there  was  a  claim  for  the  goods  of  Members  of  Parliament  to  be 
privileged  while  Parliament  was  sitting  and  on  their  journey  home, 
and  that  a  party  whose  horses  and  harness  had  been  seized  com- 
menced his  action  in  a  Court  of  Common  Law  for  redress. 

Next  we  hare  Trewynnard's  case.  That  was  an  action  of  debt  by 
Tnswynnanri  ^^^  cxccutors  of  ouc  Skcwcs,  agalost  the  Sheriff  of 
m*"h^8**a^^'  Cornwall  for  the  escape  of  Trewynnard,  The  decla- 
154*-  ration  set  out  the  judgment  asainst  Trewynnard  for 

Member  of  Par-  J      o  -D  J 

i  In  exeeu.     the  debt  duc  to  Skewes ;  that  there  was  a  ca,  sa. 


durged  by  order  agaiust  Trewynnard,  and  an  alleged  escape  after  he 
moofc"****'^^"*^  ^**  taken  in  execution.  Skewes  obtained  a  judg- 
PUdSff^f^  ment  against  Trewynnard,  and  Trewynnard  was 
«pe-  taken  upon  the  ca.  sa, ;  he  was  dicharged  by  order 

of  the  House  of  Commons,  and  then  the  executors  of  the  judgment 
creditor  bring  this  action.  The  plea  was,  that  Trewynnard  being 
in  the  custody  of  the  sheriff,  a  Writ  of  Privilege  was  directed  to  the 
sheriff,  alleging  that  Trewynnard  was  a  burgess  of  Hellstone,  and 
was  coming  to  Parliament,  when  he  was  arrested  at  the  suit  of 
Skewes,  and  ordering  him  to  be  discharged, — ^by  virtue  of  which  writ 
Trewyimard  was  suffered  to  go  at  large.  There  was 
No  judgment.         a  demurrer  to  that  pica.    No  judgment  appears,  but 
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there  was  an  argament  by  tliat  great  lawyer  Dyer« 
1  Dyer,  62.  for  the  sheriff.     The  conduduig  position  in  that 

argument  I  hold  to  be  good  law,  and  to  be  stron^y 
appUcable  to  this  case,  for  he  thus  contends  : — "  That  although  Par- 
liament should  err  in  granting  this  writ  (that  is,  in  setting  a 
Member  at  liberty),  yet  it  is  not  reversible  in  another  Court,  nor  is 
it  any  default  in  the  sheriff.'' 
Then  comes  Donne  v.  Walsh.     That  was  an  action  of  debt  on 

bond,  in  the  Court  of  Exchequer,  by  Donne  against 

Donne  v.  Walih,  ^  ^       »     J  -^ 

1  Hati.  41,  Walsh,  servant  of  Henry  Earl  of  Essex.     There  was 

1472.   '  no  arrest,  but  the  complaint  was,  that  the  servant  of 

Motion  againat       a  Peer  was  not  liable  to  be  sued  during  the  sitting  of 

wnrantof  Peer.  ^  ^ 

Plea  of  Priyucge.  Parliament.  There  was  a  Writ  of  Privilege,  and  the 
Held  no  such  Pri-  Writ  sets  out  the  custom,  that  neither  Lords,  nor 
knights  of  shires,  &c.,  nor  their  servants,  coming  to 
Parliament,  ought  to  be  arrested  or  impleaded,  faut  unpladtari,) 
and  that  there  should  be  a  supertedetis  of  the  suit  to  deliver  the 
servant  from  prison  if  imprisoned.  The  defendant  says,  that  be 
was,  at  the  time  in  question,  the  servant  of  the  said  Earl,  and  came 
with  him  to  the  said  Parliament  therefore  he  prays  judgment ; — and 
concludes  to  the  Court.  There  was  a  replication  by  the  plaintiff 
which  prayed  that  the  writ  might  be  disallowed,  for  this,  that  there 
is  not,  nor  ever  was,  such  a  custom  as  is  in  the  vmt  specified  and 
recited.  The  barons  having  consulted  the  justices  of  both  benches, 
find  the  custom  not  to  arrest  Members  or  servants  in  time  of  Par- 
liament, but  no  such  custom  as  that  they  may  not  be  impleaded } 
therefore  it  is  considered  that  the  writ  be  disallowed,  and.  that  the 
defendant  answer  notwithstanding  the  Writ  of  Privilege. 

Now  your  Lordships  will  see  in  a  moment,  that  here  the  question 
arose  incidentally,  and  the  Court  could  not  avoid  considering  it ; 
the  servant  of  the  Earl  of  Essex  is  sued ;  he  pleads  in  abatement 
that  he  is  not  liable  to  be  sued  during  Parliament.  The  Court  was 
bound  to  say  whether  the  action  was'  to  be  stayed  or  to  proceed. 

^^  That  was  not  an  action  brought  for  any  act  done  by 

iDddenuuy.  No     the  Housc ;  it  was  a  question  of  personal  Privily 
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act  of  the  Uonw  claimed  by  the  defendant ;  it  was  a  question  re- 
specting tlie  practice  of  the  Court,  of  which  the 
Court  might  take  notice,  and  therefore  it  is  no  authority  to  show 
that  where  an  action  is  brought,  as  in  Burdett  v.  Abbot,  and  in 
Stockdale  v.  Hansard,  raising  the  question  of  the  validity  of  an  act 
done  by  either  House  in  the  exercise  of  Privilege,  the  Court  has 
any  jurisdiction. 

Ryver  v.  Cosins  is  another  case  exactly  of  the  same  sort ;  the 
defendant  pleads  the  King's  writ,  as  in  Donne  v. 

Ryrer  r.  Coiiiis» 

1  H«ta.4f,  isE.  Walsh,  and  says,  that  persons  are  not  to  be  mi- 
To^^MDieefltet  pleaded  sitting  Parliament.  There  was  a  replication, 
and  the  plaintiff  prayed  that  the  writ  should  be  dis« 
allowed,  because  there  was  no  such  custom  as  minime  implcLcitari, 
it  was  only  non  arrestari ;  and  the  same  judgment  was  given  in  that 
case  as  in  Donne  v.  Walsh, — and,  my  Lords,  for  the  same  reason, 
that  the  question  merely  arose  incidentally,  and  no  act  or  authority 
or  judgment  of  the  House  of  Commons  came  in  question. 

Next,  my  Lords,  we  have  Pledall's  case,  where  there  was  a  com- 
plaint by  the  Commons  of  a  breach  of  Privilege,  that 
pryime'iRcgMth    Gabriel  Plcdall,  a  Member,  was  bound  in  recogni- 

part,  1S15;  (cited 

i4EMt.47):t^    zance  in  the  Star  Chamber  to  appear  before  the 
Ib^^ss/""*  **'"    council  in  twelve  days  after  the  end  of  the  Parlia- 
ment.    Upon  this  there  was  a  conference  between 
^^^alTbtodi    the  two  Houses,  and  the  result  was,  that  the  Speaker 
*°^  *  in'^st!^*'^    and  those  who  attended  as  managers  reported,  that 
chrabcr  after       the  chief  justiccs,  &c.  affirmed  that  the  recognizance 
bnwh'of  Pdvi-      was  uo  breach  of  Privilege,  in  which  the  Commons 
acquiesced.     My  Lords,  this  case  proves  nothing, 
except  that  binding  a  Member  of  Parliament,  Peer  or  Commoner, 
in  the  Star  Chamber  to  appear  there  after  the  end  of  the  Session  to 
answer  for  something  unconnected  with  his  character  as  a  Member 
of  Parliament,  was  no  breach  of  Privilege. 
We  then  have  Cooke's  case,  which  is  as  follows : — Richard  Cooke, 
a  Member  of  Parliament,  was  served  with  a  subpoena. 

Cooka^  caaCt  1 

Hat*.  59,  dted  o.    The  Housc  Ordered  certain  Members,  attended  by  the 
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Eu^l.f  1582  Serjeant,  to  go  to  the  Court  of  Chancery,  and  signify 
QuMtioa  whether    to  the  Lord  Chancellor  and  Master  of  the  Rolls,  that 

Members  of  Par« 

liament  could  be  by  the  andent  liberties  of  the  House  Members  were 
subpcena.  priyileged  from  being  served  with  a  subpcena,  and 

request  him  to  discharge  the  appearance  of  Cooke ; 
and  that  in  future  the  like  Priyilege  should  be  granted  to  other 
Members  served  with  subpoenas  upon  the  request  of  the  House 
signified  under  the  Speaker's  hand.  The  Lord  Chancellor  sent  for 
answer,  that  he  knew  of  no  such  Privilege  touching  subpoenas,  and 
would  not  allow  it,  unless  the  House  did  prove  it  had  been  allowed 

in  the  Court  of  Chancery ;  upon  that  the  House  of 

Parliament  dis-  _  J  »      r 

solved  before  any  Commons  directed  a  search  for  precedents,  and  be- 
fore there  was  any  report  of  the  committee  the  Par- 
liament was  dissolved. 

So  that  this  precedent  really  amounts  to  nothing.  First,  your 
Lordships  see  it  was  a  question  of  practice ;  it  was  a  question  ot 
personal  immunity ;  it  proceeded  no  further  than  a  claim  being 
made ;  there  was  no  judgment  or  final  decision  upon  it ;  the  Parlia- 
ment was  dissolved  before  it  came  to  a  termination ;  nothing  was 
put  upon  the  record,  and  no  question  can  be  supposed  to  have  been 
decided  contrary  to  the  Privileges  of  the  House  of  Commons. 

Come  we  now  to  the  case  so  much  relied  on,  but  which  I  think 
your  Lordships  will  see,  when  properly  considered, 
o.  Bridg.  324  i  16  has  no  application, — the  case  of  Benyon  v.  Evelyn. 
This  has  been  supposed  by  those  who  have  superfi- 
cially discussed  the  subject,  to  be  an  authority  to  show,  that  there  is 
a  general  jurisdiction  in  the  Courts  of  Law  to  examine  and  oveirule 
what  is  done  by  authority  of  Parliament.  My  Lords,  upon  being 
examined,  it  will  be  found  that  no  question  arose  in  which  either 
House  of  Parliament  was  interested.  No  claim  of  either  House  of 
Parliament  ever  came  before  the  Court ;  it  was  merely  a  statement 
on  the  part  of  the  plaintiff,  who  was  not  a  Member  of  Parliament^ 
that  there  was  a  Privilege  he  wished  to  thrust  upon  an  unwilling 
defendant,  for  the  purpose  of  depriving  him  of  the  benefit  of  the 
Statute  of  Limitations,  because  he  had  been  a  Member  of  Parlia- 
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ment.  The  action  was  clearly  barred  by  the  Statute  of  Limitations, 
and  suggesting  the  Priyilege  of  Parliament  was  an  ingenious  expe- 
dient on  the  part  of  the  plaintiff,  by  which  he  sought  to  defeat  the 
plea.     The  Court  was  bound  to  gi^e  judgment  for  the  defendant. 

The  action  was  in  indebitatus  assumpsit  for  goods  sold  and  deli- 
EtoiaraUon  "^^^  ou  the  Ist  of  April,  1657  ;  plea  non  assumpsit 

infra  sex  annos.  Replication,  ''  that  the  defendant 
at  the  time  of  the  promise,  and  till  dOth  January,  24  Charles  L 
(1649),  was  a  Member  of  the  House  of  Commons,  on  which  day 
Parliament  was  dissolved  by  the  death  of  the  King ''  (that  was  when 
Charles  L  suffered  at  Whitehall)  ;  "  and  that  by  the  Privilege  of 
Parliament  every  person  being  a  Member  thereof  is  and  ought  to  be 
free  from  all  actions,  suits,  and  prosecutions,  unless  for  treason, 
felony,  or  breach  of  the  peace,  so  that  it  is  not  lawful  to  sue  out 
any  original  Writ  or  Bill  against  a  Member  of  Parliament  from  any 
Court  of  our  Lord  the  King  sitting  in  Parliament,  and  that  from 
30th  January,  24  Charles  I.,  to  29th  May,  12  Charles  II.  (1660, 
the  date  of  the  Restoration),  there  was  not  any  Court  of  Chancery 
of  our  Lord  the  King  from  which  an  original  Writ  could  issue  ;  nor 
any  other  Court  of  Record  of  our  Lord  the  King  open,  in  which  the 
plaintiff  could  have  brought  his  action  in  that  interval;  and  that 
the  action  was  brought  within  six  years  from  the  29th 

Rejoinder.  °  •' 

May,  12  Charles  II.  The  rejoinder  by  the  defendant 
was,  that  the  cause  of  action,  if  any,  accrued  to  the  plaintiff  on  the 
20th  July,  21  Charles  I.  (1646),  and  from  thence  to  the  death  of 
the  late  King,  and  from  thence  hitherto  the  Court  of  Chancery  and 
other  superior  Courts  at  Wsstminster  were  open ;  so  that  the  plain- 
tiff might  have  freely  prosecuted  his  action  with  effect."    There  was 

a  sur-rejoinder  by  the  plaintiff,  ''  that  the  defendant; 

was  a  Member  of  Parliament,  till  30th  January,  1649, 
so  that  the  plaintiff  could  not  sue  out  any  original  Writ  or  Bill 
against  him ;  and  that  from  thence  till  the  29th  May,  1660,  there 
were  no  Courts  of  our  Lord  the  King  in  which  the  plaintiff  could 

have  sued  the  defendant."     Whereupon  there  was  a 

demurrer  and  a  joinder  in  demurrer.      Now  your 
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In tiiatcateftwas    Lordsbips  will  866  in  a  moment  that  upon  the  record 

dear  that  the  Sta-  '^  ^  r 

tute  of  umiti-  there  really  was  no  question  for  aigament,  for  it  waa 
admitted  that  much  more  than  six  years  had  elapeed 
from  the  cause  of  action  accruing  until  the  suing  out  of  the  writ, 
which  was  the  commencement  of  the  action.  The  statute  of  the 
2 1  St  James  I.  contains  no  exception  with  regard  to  Members  of 
Parliament,  or  with  regard  to  the  suspension  of  the  Courts  of 
justice ;  and  it  was  wholly  unnecessary  for  the  Court  to  consider 
the  question,  whether  a  Member  of  Parliament  was  privileged  from 
being  sued  sitting  the  Parliament.  The  whole  Court  concurred  in 
the  doctrine  that  even  if  the  Member  had  been  so  priyileged,  the 
statute  would  still  have  been  a  bar.  Where,  then,  was  the  use  of 
any  parade  of  authorities  on  the  question  of  Privilege?  Where 
^    .  was  the  use  of  Lord  Chief  Justice  Bridkrman  sayinir 

Therefore  the  dl»-  ^  ^'  ^      ° 

Goadon  as  to  Pri-    he  had  heard  of  some  resolution  of  the  House  of 

vilege  uDoeoes- 

lary.  Commous  that  was  not  put  upon  the  record,  of  which 

he  had  no  judicial  notice,  and  a  rumour  of  which 
only  had  reached  him  from  a  Parliament  man?     My  Lords,  if  the 
question  whether  the  action  was  maintainable  depended  upon  the 
question  of  Privil^^  it  would  have  arisen  only  incidentally;  it 
would  only  have  arisen  from  the  plaintiff  contending 

At  moat  the  ques-  "^  r  o 

tkm  aioK  only       that  he  could  uot  brine  his  action  sooner,  because  the 

Inddentally. 

defendant  was  privileged  from  being  sued  while  Par- 
liament sat.     The  action  was  not  brought  for  anything  done  by  the 
authority  or  command  of  either  House  of  Parliament.    But  when 
your  Lordships  find  it  wholly  unnecessary  to  entertain  the  question 
of  Privilege  at  all^  what  weight  is  to  be  given  to  any  dicta  in  the 
judgment  of  Sir  Orlando  Bridgman?    The  case  as  a  decision  does 
not  weigh  a  feather.     My  Lords,  the  amount  of  these  dicta  has 
been  greatly  exaggerated  ;  they  will  be  found  to  apply  only  to  the 
subject-matter  before  the  Court,  the  question  arising  incidentally. 
Sir  Orlando  Bridgman,  a  great  lawyer,  and  I  beUeve  a  respectable 
treated  bv  Ld     °^'*"*  though  cxpcUed  from  the  House  of  Commons, 
c.  J.  Bridgman  in    and  bearing  them  no  great  good  will,  was  speaking 
^  merely  of  the  question  arising  incidentally  before  a 


Digitized  by 


Google 


PARLUMENTARY  PRIVILEGE.  319 

Court  of  Law.  His  Lordship's  words  are,  **  Matter  of  contract, 
and  whether  the  suit  was  brought  within  the  time  prescribed  by  the 
Statute  of  Limitations,  which  is  the  principal,  being  determinable 
here,  the  Privilege  of  Parliament,  coming  in  incidentally  as  part  of 
the  case,  as  a  consequent  must  in  this  particular  case  be  debated 
here."  And  he  refers  to  Trewynnard's  case,  and  Byrer's  case,  to 
which  I  haye  already  directed  your  Lordships'  attention.  What  he 
saya,  giving  the  fullest  effect  to  it,  merely  amounts  to  this : — "  As 
it  appears  the  question  arises  incidentally,  the  Court  must  dispose 
of  it ;"  which,  for  the  sake  of  argument,  I  may  readily  admit. 

Sir  Orlando  Bridgman,  after  alluding  to  Thorpe's  case,  in  which 
the  judges  declined  giving  any  opinion  on  a  question 
of  Privilege  in  Parliament,  says, — **  But  out  of  Par- 
liament, where  upon  an  action  of  Common  Law,  a  question  con- 
cerning the  Privilege  of  Parliament  arises,  nothing  hath  been  more 
frequent  than  for  the  Judges  of  the  Common  Law  to  deliver  their 
opinions  concerning  it,  and  consequently  to  give  their  judgments." 

Now,  my  Lords,  I  say,  that  applying  this  language  to  the  case 
^.  ,      ,  ^         then  before  the  Court,  it  is  dear  that  the  Lord  Chief 

Opmion  of  Bay> 

]tj,j^antbh  Justicc  was  Speaking  of  a  question  of  Privilege 
p.  33.  arising   incidentally,    and  Mr.   Justice  Bayley  evi- 

dently so  considered  it ;  for  when  the  passage  I  have 
just  read  was  cited  in  the  argument  of  Burdett  v.  Abbot,  his  Lord- 
ship observed,  *'  They  (the  Judges)  must  know  the  extent  of  their 
own  jurisdiction,  and  in  what  cases  it  is  taken  away.  But  it  does 
not  follow  that  the  Common  Law  Courts  are  bound  to  take  conu- 
sance of  the  particular  way  in  which  the  Privileges  of  Parliament 
are  to  be  exercised  in  all  instances.  The  cases  alluded  to  are  those 
where  an  action  being  depending  in  this  or  some  other  Court,  it  has 
been  attempted  to  stop  the  proceeding  upon  the  ground  of  an  al- 
leged breach  of  Privilege ;  it  therefore  became  necessary  for  the 
Court  to  take  notice  of  the  extent  of  their  own  jurisdiction,  and  to 
see  whether  a  cufficient  foundation  were  laid  for  staying  the  ac- 
tion." 
C.  J.  Bridgman  then  proceeds  to  speak  of  a  false  rumour  he 
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531.  j^^  heard  of  a  resolution  of  a  Committee  of  Pri- 
Tileges — he  says ;  *^  The  next  cause  why  I  should  have  avoided  tKe 
present  debate  about  Privilege  of  Parliament  is  this,  it  was  said  at 
the  bar,  that  it  had  been  declared  by  the  Committee  of  the  House 
of  Commons  of  Piivil^es,  the  last  session,  in  a  case  of  a  Member 
of  Parliament,  that  it  was  a  breach  of  Privilege  to  sue  out  and  file 
an  original  against  a  Member  of  Parliament,  which  is  the  point  in 
question.  I  have  inquired  of  some  Parliament  men  of  great  note 
and  learning,  touching  that  resolution,  who  have  denied  to  me  that 
they  know  of  any  such,  so  that  is  to  me  as  res  Integra.  But  if  it  b« 
so  as  was  alleged,  I  shall  give  all  reverence,  as  becomes  me,  to  all 
opinions  and  votes,  as  proceeding  from  so  honourable  a  body.  But 
I  am  under  the  conscience  of  an  oath,  to  do  equal  law  according  to 
the  best  of  my  own  judgment,  whatsoever  the  authority  of  other 
opinions  or  resolutions  may  be." 

Now,  there  having  been  no  such  resolution  of  the  Committee  Of 
the  House  of  Commons  as  his  Lordship  alludes  to,  there  seems  to  be 
but  little  necessity  for  his  saying  what  he  would  have  done  if  there 
had. — The  only  reason  he  gives  for  entering  upon  the  question  is 
the  regard  he  had  for  his  oath,  which  really  could  have  no  bearing 
either  one  way  or  the  other  on  the  point  at  issue.  For  if  there  had 
been  a  resolution  of  the  House  of  Commons  on  the  subject,  and  if 
that  resolution  were  an  authoritative  declaration  of  the  Law  of  Par- 
liament, then  his  Lordship's  oath  would  have  bound  him  to  be 
guided  by  it. 

What  are  the  authorities  upon  which  Sir  Orlando  Bridgman 
relies? 

The  1st  is  thus  mentioned ;  '*  39  E.  3.  14.     The  Judges  of  Assize 

proceeded  according  to  law,  notwithstanding  such  a 

by  c.T  Bridgman    resolution  and  command    to    surcease." — ^Nothing 

Y^.* 39F. 3  more  is  stated :  None  of  the  circumstances  are  set 

A.i>.  1365.  cited       out.     Upou  referring  however  to  the  Year  Book,  it 

O.  Bridg.  331.  r  o  — » 

appears  that  in  an  Assize  of  Novel  Disseisin  the 
question  was,  whether  or  not  the  tenant  was  bastard ;  and  this  fact 
was  referred  to  the  Bishop,  who  certified  that  the  tenant  ''was 
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bftstard,  and  the  manner  how,  that  J.  took  to  wife  E.,  that  after  a 
time  Bhe  left  her  husband  and  dwelt  with  one  F.  S.  which  F.  begot 
upon  her  (while  she  was  in  adultery)  the  tenant."  Whereupon  the 
tenant,  who  was  dissatisfied  with  the  certificate,  '^  caused  it  to  be 
sn^ested  in  Parliament  how  the  Bishop  had  certified,  which  certifi- 
cate was  against  the  common  law  of  England,  and  prayed  for  his 
remedy.  And  he  had  a  writ  to  the  Justices  of  Assize  to  surcease, 
that  they  should  not  go  on  any  further ;  and  notwithstanding  this 
they  took  the  Assize  in  right  of  the  damages,  and  adjourned  the 
parties  to  the  Common  Bench.  And  afterwards  a  writ  came  to 
them,  to  cause  the  record  to  be  brought  to  the  Council  before  the 
Bishop  of  L.  The  Bishop  took  the  Assize  in  right  of  the  damages, 
and  adjourned  the  parties  to  the  Common  Bench.  And  afterwards 
a  writ  came  to  them  to  cause  the  record  to  be  brought  to  the 
Council  before  the  Bishop  of  L.,  the  Bishop  of  Bath,  and  the 
Bishop  of  Ely,  to  try  there,  if  the  cause  which  the  Bishop  as- 
signed to  bastardize  him  would  adjudge  him  by  law  [to  be]  bastard. 
And  it  was  discussed  among  them,  and  they  adjudged  the  certificate 
good  for  the  cause  [alleged].  And  afterwards,  because  the  Justices 
of  Assize  took  the  Assize  in  right  of  the  damages  contrary  to 
the  writ  that  came,  the  Chancellor  reversed  that  judgment  before 
the  Council,  where  it  was  adjudged  in  the  same  course  as  the  Bishop 
had  certified,  and  they  ordered  back  the  record  into  the  Bench.  And 
there,  because  the  Bishop  had  certified  that  the  tenant  was  plainly 
bastard,  it  was  agreed  that  the  plaintiff  should  recover  his  seisin 
and  his  damages.  But  the  parties  took  no  regard  of  the  rever- 
sal before  the  Council,  because  that  was  not  a  place  where  judgment 
could  be  reversed,  &c." 

Such,  my  Lords,  is  the  language  of  the  report  of  this  case ;  and 
it  is  not  easy  to  see  how  Sir  Orlando  Bridgman  could  understand  it 
in  the  sense  in  which  he  brings  it  forward. 

In  the  first  place  it  does  not  appear  that  the  writ  to  the  justices 
to  surcease  was  issued  by  the  Parliament;  neither  Fitzherbert, 
Brooke  nor  BoUe,  in  their  Abridgments  so  state  it ;  the  case,  on  the 
contrary,  is  cited  by  them  to  show  that  the  Judges  will  consider 
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themselves  bound  by  the  Bishop's  certificate  on  ths  subject  of 
bastardy,  without  considering  the  reasons  on  which  it  is  founded ; 
and  they  merely  notice  the  fact  incidentally  that  the  tenant  com- 
plained to  the  Parliament  of  the  Bishop's  certificate. 

But  even  assuming  that  the  writ  to  surcease  was  issued  by  the 
Parliament,  still  the  case  does  not  support  the  conclusions  of  the 
Lord  Chief  Justice ;  for  he  cites  the  case  to  show  that  the  judges 
"  proceeded  according  to  law,  notwithstanding  such  a  resolution ;" 
that  is,  a  resolution  that  it  was  a  breach  of  Privily  to  sue  a  Mem* 
ber ;  but  it  does  not  any  how  appear  that  the  tenant  in  the  assize 
was  a  Member  of  Parliament. 

Sir  Orlando  Bridgman  further  reUes  upon  a  case  of  Staunton  v. 

Staunton,  which,  when  analysed,  no  more  supports 

Staunton  thStaun-    ^s  anrumeut  than  the  case   I  hare  just  referred 

ton;  FItx.  Abr.  °  ^ 

13 1  E.  3,  to.     It  was  shortly  this,  there  was  Aformedon  in 

Voucher,  119;  ,/^  n*  ••»*  in  <■ 

Rot  Pari.  14  E.  3.  the  Commou  Pleas  against  Baron  and  Feme,  when 
Brid«.1l«.  a!  D.  ^^®  ^^®  vouched  her  husband,  and  for  cause, 
'^^-  showed  that  her  husband  levied  a  fine  to  Thomas 

Cranthom,  who  rendered  to  her  and  her  husband  and  his  heirs. 
The  demandant  counterpleaded,  that  Thomas  Cranthom  had  nothing 
of  the  gift  of  the  husband.  The  question  arose  whether  that 
averment  could  be  made  against  the  fine.  The  demandant  sued 
to  Council  in  Parliament — ^that  is  an  expression,  which,  I  presume, 
means,  he  took  the  opinions  of  the  Lords  upon  it,  and  they  held 
that  the  averment  was  reasonable. 

Now  this  occurred  in  the  time  of  Edward  the  Third,  when  it  was 
not  unusual  for  the  Courts  to  consult  Parliament  in  cases  of  diffi- 
culty, as  in  later  times  such  cases  were  adjourned  into  the  Exchequer 
Chamber  before  all  the  judges ;  and  in  this  case  the  Court  of  Com- 
mon Reas  had  taken  the  opinion  of  the  Lords,  whether  this  aver- 
ment could  be  received  against  the  fine.  The  Lords  thought  that 
the  averment  was  reasonable.  Then  there  was  a  procedendo  to  the 
Common  Pleas,  reciting  this  opinion,  and  commanding  them  to  go 
on  to  judgment.  The  judges  differed,  and  the  cause  was  again 
brought  into  Parliament,  and  they  again  directed  the  Common  Fleas 


Digitized  by 


Google 


PARLIAMENTARY  PRIVILEGE.  323 

to  proceed  upon  it.  There  was  a  Writ  of  Error,  and  the  matter  was 
again  brought  before  the  judges,  notwithstanding  those  two  resolu- 
tions of  Parliament. — That  is  the  whole  of  Staunton  v.  Staunton; 
and  what  does  it  amount  to  ?  It  being  a  private  cause,  depending  in 
one  of  the  Courts  of  Westminster,  it  is  brought  forward  to  show 
that  the  resolution  of  either  House  of  Parliament  is  not  binding 
upon  courts  of  law  in  matters  of  Privily.  Here  is  a  suit  depend- 
ing in  the  Common  Pleas ;  and,  while  it  is  pending,  the  opinion 
of  the  Parliament  is  irregulariy  taken  upon  it.  It  comes  back  to 
the  Common  Pleas ;  they  do  not  consider  that  that  opinion  was 
right — an  opinion  given  before  the  record  was  removed ;  and  the 
Court  of  Common  Pleas,  disregarding  that,  gave  judgment  against 
the  opinion  that  had  been  irregularly  given  by  the  ParUament  in  a 
quasi  judicial  cf^acity ;  and  this  is  supposed  to  show,  that  in  mat- 
ters of  Privilege,  of  which  this  does  not  savour  in  the  slightest 
degree,  the  Houses  of  Parliament  are  subordinate  to  the  Courts  of 
Common  Law. 

These  are  the  only  cases  upon  which  Sir  Orlando  Bridgman  re- 
Hed.  I  have  examined  them,  and  they  do  not  in  the  slightest  degree 
affect  the  position  that  the  courts  of  law  have  no  jurisdiction  over 
what  is  done  by  the  authority  of  either  House  of  Parliament  in  the 
exercise  of  Privilege. 

My  Lords,  I  now  come  to  Fitzhanis's  case,  which  occurred  in  the 

thirty-third  year  of  Charles  IL,  after  the  dissolution 
rt^SfTri.  of  tlie  Oxford  Parliament.  "  Edward  Fitzharris, 
T^A.v^im"^^    having  been  impeached  for  high  treason,  a  question 

arose,  whether  the  Commons  could  impeach  a  com- 
moner for  high  treason ;  the  Lords  resolved  that  he  should  be  pro- 
ceeded with  according  to  the  course  of  the  Common  Law,  and  not  by 

way  of  impeachment ;  and  the  Commons  (on  the 
impeMhed  by         26th  MsTch  1 68 1)  afterwards  resolved  that  this  reso- 

Commonf  for  ^ 

High  TreuoD.        lutiou  was  a  denial  of  justice  and  a  violation  of  the 

Lords  resolved  he 

ihouu  be  tried  at    Constitution  of  Parliament.     In  short,  there  was  a 

dispute  between  the  two  Houses,  whether  the  Lords 

should  proceed  with  the  impeachment,  or  whether  Fitzharris  should 

Y  2 
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be  tried  at  Common  Law.    The  Parliament  at  Oxford  was  diasolved 
two  days  after  the  resolution  by  the  House  of  Com- 

w'v^^Tru^  °*^°^ '  ®°^  ^^^  ^^^  dissolution,  as  is  well  known, 
prooeedej  the   King  reigned  without  a  Parliament  until  his 

death.  Fitzharris's  trial  proceeded  on  the  27th  of 
April  1681,  and  he  was  indicted  for  treason  in  the  King's  Bench  in 

Middlesex.  The  prisoner  then  put  in  a  plea  in  abate- 
^'  meut,  that  an  impeachment  was  pending  against  him 

8  How.  st»,  Tti.      for  the  same  cause,  and  therefore  he  oueht  not  to  be 

He  pleaded  Im-  .  ^ 

peachment  pend-      tried.     But,  my  Lords,  that  plea  was  simply  a  plea, 

log.     Overruled.        ^i_    ^  •  i  .  i.  .  i  .  »m 

Noqaisuon  of  that  an  impeachment  was  pendmg  against  him.  The 
Pnviiege.  resolution  of  the  House  of  Commons  was  not  stated, 

and  no  question  of  Privilege  was  raised  on  the  record.  The  plea 
was  merely,  that  he  had  been  impeached  by  the  House  of  Commons, 
and  although  the  trial  came  on  after  the  dissolution  of  Parliament, 
it  was  supposed  that  the  impeachment  had  not  abated.  My  Lords, 
the  plea  was  overruled ;  Fitzharris  was  tried,  found  guilty,  and  exe- 
cuted. But,  my  Lords,  the  judgment  proceeded  upon  the  ground 
that  although  he  had  once  been  impeached  by  the  House  of  Com- 
mons, yet,  after  the  dissolution  of  the  Parliament,  the  House  of 
Commons  not  subsisting,  his  having  been  so  impeached  was  no  bar 
to  his  being  tried  for  treason  at  the  common  law. 

How  does  that  show  that  Courts  of  Common  Law  have  jurisdic- 
tion over  matters  of  Privilege,  and  can  award  damages  for  that 
which  either  House  o£  Parliament  has  done  ?  There  was  no  judg- 
ment here  that  the  impeachment  was  illegal ;  on  the  contrary,  the 
Chief  Justice  says,  <<  We  have  nothing  to  do  here, 

p.  St5,  "  o  ' 

whether  the  Commons'  House  at  this  day  can  im- 
peach for  treason  any  Commoner  in  the  House  of  Lords  ;  we  have 
nothing  to  do  with  this,  what  the  Lords'  jurisdiction  is,  nor  with 
this  point,  whether  an  impeachment  in  the  Lords'  House  (when  the 
Lords  are  possessed  fully  of  the  impeachment)  does  bar  the  bringing 
any  suit,  or  hinder  the  proceedings  in  an  inferior  Court.  Fitzharris 
had  been  impeached,  and  the  Parliament  was  dissolved,  and  it  was 
clearly  held  that  that  impeachment,  which  was  at  an  end,  was  no 
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bar  to  the  prosecution  for  treason.  The  Lord  Chief  Justice  after- 
terwards  says,  *'  Mr.  Fitzharris,  you  have  been  ar- 
raigned here  for  high  treason,  and  it  is  for  endea- 
vouring and  compassing  the  King's  death,  and  other  treasons 
specially  mentioned  in  this  indictment ;  you  have  pleaded  here  to 
the  jurisdiction  of  this  Court,  that  there  was  an  impeachment 
against  you  by  the  Commons  of  England  in  Parliament,  before  the 
Lords  for  the  crime  of  high  treason ;  and  you  do  say  that  that  im- 
peachment is  yet  in  force ;  and  you  do  say,  by  way  of  averment, 
that  thia  treason,  whereof  you  are  now  indicted,  and  the  treason 
whereof  you  were  impeached  by  the  Commons  of  England,  before 
the  Lords,  are  one  and  the  same  treason ;  and  upon  this  the  At- 
torney-general for  the  King  hath  demurred,  and  you  have  joined  in 
demurrer,  and  we  have  heard  the  arguments  of  your  counsel  whom 
we  assigned  to  argue  it  for  you ;  we  have  heard  them  at  large,  and 
have  considered  your  case  among  ourselves,  and  upon  full  consider- 
ation and  dehberation  concerning  your  case,  and  all  that  hath  been 
said  by  your  counsel,  and  upon  conference  that  we  have  had  with 
some  other  of  the  Judges,  we  are,  three  of  us,  of  opinion  that  your 
plea  is  not  sufficient  to  bar  this  Court  of  its  jurisdiction.  My  bro- 
ther Jones,  my  brother  Raymond,  and  myself,  are  of  opinion  that 
your  plea  is  insufficient,  my  brother  Dolben  not  being  resolved,  but 
doubting  concerning  it,  and  therefore  the  Court  does  order  and 
award  that  you  shall  answer  over  to  this  treason."  After  giving  it 
its  fullest  ejffect  what  is  the  judgment  ? — ^That  there  having  been  an 
impeachment  by  the  Parliament,  and  that  Parliament  having  been 
dissolved,  such  impeachment  is  no  bar  to  an  indictment  at  Common 
Law  for  the  same  ojBfence. 

Mr.  Justice  Patteson, — ^There  being  no  Parliament  at  all  at  the 
time? 

Mr.  Attorney-general, — ^The  Oxford  Parhament  was  dissolved, 
my  Lord. 

Mr.  Justice  Patteson, — And  no  other  summoned? 

Mr.  Attorney-general.— '^o,  no  other  during  the  King's  life.  The 
House  of  Commons  had  come  to  the  resolution,  before  the  dissolu- 
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tion,  tliat  the  impeachment  ought  to  proceed^  and  not  the  trial ; 
hut  that  resolution  was  not  brought  before  the  Court  in  the  plea  of 
Fitzharris,  if  it  would  have  been  of  any  avail.  All  he  did  in  his 
plea  was  to  set  out  the  impeachment  in  the  Parliament  which  had 
ceased  to  exist* 

According  to  the  doctrine  established  in  Warren  Hastings'  case, 
the  dissolution  of  Parliament  does  not  abate  a  pending  impeach 
ment ;  but  that  was  considered  a  very  doubtfdl  question,  and  at  all 
events  it  was  impossible,  there  being  no  Parliament,  that  the  prose- 
cution before  the  Lords  should  proceed,  and  there  would  have  been 
a  failure  of  justice  unless  the  prisoner  might  have  been  tried  on  the 
indictment  at  Common  Law. 

Then  comes  B.  v.  KnoUys,  or  Lord  Banbury's  case.  An  indict- 
^   ,,  .      ,    ^     ment  had  been  found  at  Hicks's  Hall  aeainst  Charles 

Knollyt*,  or  Lord  ° 

Banbury's  oBw.       KnoUvB  for  the  murdcr  of  Philip  Lawson,  and  re- 

12How.Sto.Tri.  ,    .  ,«-.,«,,  ,        . 

1167.  moved  mto  the  King's  Bench ;  there  was  a  plea  m 

1  Ld^  Raym.  10.  abatement  by  the  defendant  that  he  was  Earl  of  Ban- 

4^5  w\  M.  ^^"7'  ^®"^  descended  fipom  William  KnoUys,  first 

A.D.16&M,  Earl;  the  plea  was  clearly  good:   then  comes  the 

uiat  derendanr  Replication,  "  that  the  defendant  had  petitioned  the 

was  a  Peer.  Lords  to  be  tried  on  this  indictment  by  his  Peers, 

he  had  peutioned  and  they  disallowcd  his  Peerage,  and  dismissed  the 

tried  as  a  Peer.  petition  ;"  this  RcpUcation  was  dearly  bad ;  there 

aiKi  they  had  dto-  ^as  a  demurrer,  and  the  Court  held  that  the  Re- 

aiiowea  his 

^^"'H^  plication  was  bad;  why?     Because  it  showed  that 

Overruled.  ^^  proceeding  by  the  House  of  Lords  was  coram 

The  Lords  have  ^  °      ^  .... 

DO  Jurisdiction  to    non  judice*     The  Lords  had  no  jurisdiction  to  m- 

decide  such  a  ,  ,  •       i  •  •         i^ 

quesUoD,  unless      quirc  mto  such  a  matter  upon  a  simple  petition  by 
''iZT'^^^    an  individual  who  chiimed  the  Peerage.    Their  Lord- 
ships have  no  jurisdiction  upon  questions  of  Peerage, 
unless  upon  a  reference  by  the  Crown. 

The  Crown  may  decide,  and  sometimes  does  decide,  questions  of 
Peerage  upon  the  advice  of  its  law  officers.  Upon  the  advice  of  Sir 
Samuel  Shepherd,  when  Attorney-general,  there  was  a  writ  issued 
to  the  person  who  claimed  to  be  the  Earl  of  Huntingdon,  thou^ 
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that  Peerage  had  been  dormant  many  ages.  Since  I  have  had  the 
honour  to  fill  the  office  of  Attorney-general  such  cases  have  been 
referred  to  me  for  my  adyice.  The  House  of  Lords  has  no  juris- 
diction on  this  subject  except  when  a  case  is  referred  to  them  by 
the  Grown.  In  the  case  of  EnoUys  so  indicted,  there  had  been  no 
reference  to  the  House  of  Lords  by  the  Crown.  The  Replication 
merely  stated,  that  upon  the  petition  from  KnoUys  to  the  House  of 
LordSy  they  had  decided  that  the  daim  could  not  be  supported. 
That  Replication  was  therefore  most  properly  oTemiled  by  the  Court 
of  King's  Bench ;  but  the  decision  of  the  Lords  was  merely  reUed 
upon  as  a  decision  upon  a  matter  of  fact  of  a  Court  of  competent 
jurisdiction ; — and  the  Replication  was  clearly  bad  on  the  face  of 
ity  the  Lords  having  adjudged  without  jurisdiction. 

It  was  after  that  case  that  Lord  Holt,  being  summoned  before  the 
House  of  Lords,  very  magnanimously  refused  to  give  any  reasons  in 
an  irregular  manner  for  the  judgment  he  had  pronounced.  He  was 
not  charged  with  oppression  or  corruption,  but  merely  with  an 
erroneous  judgment,  and  he  most  properly  declared  that  if  there 
was  a  Writ  of  Error  brought,  and  the  reasons  of  the  judgment  re- 
quired from  him  as  an  Assistant  of  the  Lords  with  the  Judges  of 
the  land,  he  should  be  ready  to  render  those  reasons. 

Thus  in  KnoUys'  case  there  was  no  question  raised  of  Parliament- 
ary Privilege.  The  fact  in  dispute  was  whether  he  was  Earl  of  Ban- 
bury,— ^whether  the  prisoner  was  the  legitimate  descendant  of  the 
first  grantee  of  the  earldom  ? 

My  Lords,  the  next  case  that  is  supposed  to  give  a  colour  to  the 
_^,       doctrine  my  Learned  Friend  contends  for  is  the  well- 

Ashby  V.  White,  ^ 

t  Ld.  Raym.  938,    kuowu  casc  of  Ashby  V.  White,  which  it  is  not  neces  * 

Holt,  5M.  ^  ,       „  ,  ,       „,, 

6  Mod.  15,  sary  for  me  to  dwell  upon  at  any  length.  The  question 

n^'  ^  ^  *"^d  the  only  question  there  (and  it  was  no  question 

Action  by  Elector  ^^  Parliamentary  Privilege),  was,  whether  an  action 

Ste  faT^^  could  be  maintained  by  an  elector  of  a  borough 

iog  hit  vote.  agaiust  a  returning  officer  for  having  maliciously  re- 

piea,iiotguaty.  jectcd  his  votc,  — a  question  in  which  the  House  of 

Motion  in  amst  n     t  . 

of  Judgment.         Commous  really  has  no  mterest,  and  which,  as  Lord 
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Action  held  main-  Holt  truly  MjB,  depencU  upon  the  Commoii  hsyf, 
and  upon  the  Statute  Law,  and  not  upon  Parliamen- 
tary Law.  The  Judges  were  divided  as  to  whether  the  action  could 
be  maintained.  The  question  arose  upon  a  motion  in  anest  of 
judgment ;  Powell,  Powys,  and  Gould,  Justices,  were  for  arresting 
the  judgment,  and  Holt,  Chief  Justice,  was  of  the  contrary  opinion. 
The  judgment  was  arrested :  but  upon  a  Writ  of  Error  in  the 
House  of  Lords  the  case  caused  a  good  deal  of  political  feeling,  and 
was  made  a  party  question.  However,  I  am  not  going  to  impugn 
the  decision ;  it  is  not  my  interest  nor  my  inclination  to  do  ao. 
There  were  fifty  Lords  for  reversing,  and  sixteen  for  affirming. 
Trevor  and  Price  were  of  opinion  with  the  three  Judges  of  the 
King's  Bench,  making  five  against  the  action.  Ward,  Chief  Baron, 
and  Bury,  and  Smith,  Barons,  were  of  opinion  with  Holt,  wiAlnpg 
four  only  in  support  of  it,— so  that  though,  looking  to  the  Lords, 
there  was  a  majority  of  fifty  to  sixteen  for  reversing,  looking  to  the 
Judges  there  was  a  majority  of  five  to  four  for  affirming.  Traoey 
doubted ;  Neville  and  Blencowe  were  absent. 

It  is  curious  that  this  decision,  though  it  has  been  generally 
Thbdedrionoon-  *PP^^v^^  ^f,  was  condemned  by  Lord  Mansfield  in 
demned  by  Lord    Milward  V.  Serjeant,  where  he  said  he  had  advised 

Mansfield  In  Mil-  ,      tt  r^ 

waxd  V.  setjMnt.    petitions  to  the  House  of  Commons  for  leave  to  bring 

dted    14  East.  ,         .. 

69  n.  Buch  actions. 

H^  ^i*?*?*  ^         ^oyif,  my  Lords,  I  must  earnestly  implore  you  to 

mons  brought  ju-    bear  in  mind,  that  in  Ashby  v.  White,   whatever 

dicially  before  the  .    . 

Court,  and  this  no  might  be  the  opinion  of  the  House  of  Commons 
^  datoicd  to  upon  the  action  being  maintainable,  and  whether  it 
r^Ted^by***"*  was  a  breach  of  Privilege  or  not,  there  was  no  reso- 
courtofLaw.  lutiou  of  the  Housc  of  Commons  upon  the  subject 
exer  judicially  brought  before  this  Court,  or  before  the  Court  of 
Error.  The  record  merely  showed  a  declaration,  a  plea  of  not 
guilty,  with  a  verdict  for  the  plaintiff^  and  a  motion  in  arrest  of 
judgment.  It  cannot  be  contended  that  any  resolution  of  the 
House  of  Commons  was  thereby  overruled,  or  that  any  act  or  pro- 
ceeding of  the  House  of  Commons  was  thereby  questioned,    ^shby 
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V.  'Sflate,  therefore,  as  a  judicial  decision,  did  not  profess  to  dispose 
of  any  question  of  Privilege,  and  is  no  authority  for  the  purpose 
for  which  it  is  dted. 

Other  actions  followed,  in  which  it  was  held  that  a  returning  officer 

„,, ,    ^  may  be  sued  if  he  wilfully  and  mahciously  rejects  the 

jcant,MEut,59.    Yotc  of  an  elector.     In  addition  to  the  case  of  Mil- 
ward  V,  Serjeant,  to  which  I  referred  your  Lordships, 
pve«««.couitoa,    mny  \^  added  Drewe  v,  Coulton,  a  case  before  Mr. 

1  East,  569,  A.9.  ^  ' 

1787.  Justice  Wilson,  at  Launceston,  in  1787 ;  and  Fox  v, 

dted M  EM^  Corbett,  an  action  brought  by  the  celebrated  Charles 
A.i>.i78i.  James  Fox,  against  the  High  Bailiff  of  Westminster, 

for  not  returning  the  writ,  and  proceeding  with  a 
scrutiny  after  the  writ  was  returnable.  But  in  these  cases  there 
waa  no  collision  between  the  House  of  Commons  and  a  Court  of 
Law,  nor  did  any  question  of  Privilege  arise  in  any  one  of  them. 
There  is  a  case  which  is  referred  to  for  dictOt  but  not  for  any- 
thing decided  in  it, — ^the  case  of  the  Duchess  of 
&>inen!t  v.  Earl    Somerset  V.   the  Earl    of    Manchester.     It  arose 


f  pJ^**R^.  before  the  delegates,  touching  the  validity  of  the 
ijM.  16  c.  s.      ^Bnll  of  the  Earl  of  Essex;  the  defendant,  the  Earl 

A.  D.  1661.  ' 

Before  delegates,  of  Manchester,  wrote  a  letter  to  the  delegates,  and 
toekim  Privilege,    demanded  forty  days'  privilege  before  the  Session 

of  Parliament  to  put  off  this  sentence,  and  the 
delegates  thereupon  came  to  certain  Resolutions.  My  Lords,  I 
must  say,  that  I  think  the  delegates  would  have  done  much  better 
if  they  had  thrown  the  letter  into  the  fire.  It  was  a  very  imperti- 
nent proceeding  thus  to  write  a  letter  to  a  Court  of  Justice,  and 
they  would  have  been  fully  justified  in  taking  no  notice  of  it  what- 
ever, or  treating  it  as  a  contempt.  However,  they  were  very  much 
offended,  and  did  take  notice  of  it,  and  in  their  indignation  came  to 

certain  hasty,  ill-considered  and  extra-judicial  Reso- 
Rcidhitiaiiior        lutions.     "  First,  that  they  ought  not  to  take  notice 


of  any  Peer's  or  Member's  demand  of  Privily  upon 
any  letter  or  information,  but  only  when  claimed  by  Writ  of  Pri- 
vilege under  the  Great  Seal,  directed  to  them  according  to  law  and 
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ancient  coBtom  of  Parliament."  They  might  haye  contented  them- 
selves with  that  Resolution,  but  they  go  on :  "  Secondly,  that  when 
any  question  arises  concerning  Privilege  of  Parliament,  and  comes 
legally  and  judicially  before  the  King's  Justices  upon  any  caae  or 
trial  in  his  Majesty's  Courts,  they  are  the  proper  Judges  to  allow  or 
disallow  it  according  to  law,  as  in  the  cases  of  Walsh,  Cosens,  and 
others  foredted ;  for  being  Judges  of  the  principal  case,  they  must 
by  consequence  be  Judges  of  all  consequences  that  attend  it. 
Thirdly,  That  Privilege  of  Parliament  was  not  to  be  allowed  in  point 
of  law  to  any  Peer  or  other  Member  sued  only  in  another's  right  as 
an  executor,  &c.  the  Privilege  being  merely  personal  for  him  and 
his  necessary  servants,  &c.  Fourthly,  that  the  Earl  had  no  Pri- 
vilege for  forty  days  before  the  Session  of  Parliament.  Fifthly  that 
Judges  were  not  bound  to  proceed  in  Courts  of  Justice  according  to 
the  votes  of  either  House  in  cases  of  Privilege,  but  according  to  the 
known  laws  and  customs  of  the  Realm,  their  oaths  and  trusts. 
Sixthly.  That  they  being  only  met  to  give  judgment  in  that  case 
formerly  heard,  wherein  the  Earl's  personal  attendance  was  not  ne- 
cessary or  required,  they  might  proceed  to  pass  sentence  therein 
without  breach  of  Privilege,  which  they  thereupon  then  did  ac- 
cordingly, reversing  the  Earl's  Will,  and  granting  administration  to 
the  Duchess,  his  sister." 

Now,  your  Lordships  see  that  judicially  there  is  nothing  decided 
of  the  smallest  importance  respecting  Privilege,  for  the  only  point 
that  could  come  before  the  delegates  was,  whether  the  Eari  of 
Manchester,  having  Privilege,  was  to  have  forty  days,  and  they  say 
he  was  not  so  entitled.  Their  first  resolution  was  wrong,  if  it  meant 
that  a  Writ  of  Privilege  was  necessary  in  all  cases ;  they  said  that 
nothing  was  to  be  done  without  a  Writ  of  Privilege ;  that  shows  that 
those  Resolutions  were  come  to  in  a  very  hurried  and  inconsiderate 
manner.  The  second  Resolution  is  evidently  confined  to  cases 
where  the  question  of  Privilege  arises  incidentally,  and  the  cases 
cited  are  Ryvers  v.  Cosens,  and  Donne  v.  Walsh.  Then  the  deter- 
mination is,  that  the  Earl  had  not  the  Privilege  for  forty  days  before 
the  Session  of  Parliament.     That  they  might  have  resolved,  and 
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with  that  they  might  haye  heen  contented.  Then  they  say  that 
Besolutiona  of  either  HouBe  are  not  binding.  My  Lords^  there  was 
no  Resolution  of  either  House  brought  before  them ;  there  was 
simply  the  letter  of  the  Earl  of  Manchester,  stating  he  was  not 
liable  to  appear  before  them  till  the  expiration  of  the  forty  days ; 
it  was  a  most  gratuitous  declaration  on  their  part,  and  entitled  to  as 
little  respect  as  the  epistle  of  the  Earl  of  Manchester. 

Another  case  that  may  be  referred  to  upon  this  subject  is  the 

Duchess  of  Kingston's.     That  was  a  trial  of  the 

rtSl*^!^"'     Duchess  of  Kingston  before  the  Lord  High  Steward 

mT'is  o.  T^       ^^'  l>igwny>  for  having  married  the  Duke  of  Kings- 

A.P.1776.  ton,  her  former  husband,  Mr.  Hervey,   afterwards 

Trial  for  bigamy.  . 

the  Earl  of  Bristol,  being  still  aliye ;  she  relied  upon 
the  sentence  of  the  Consistory  Court  of  the  Bishop  of  London 
by  which  it  was  decreed  and  declared  that  she  was  free  from  all 

matrimonial  contracts  or  espousals  with  the  said 
scntoce  of  Ec    ^  Hervcy.    Mr.  Wallace  was  heard  in  support  of 


Court 

rdfed  OD  for  d«.    ^^  defence  on  the  sentence  in  the  Ecclesiastical 

fence. 

Court,  before  the  case  was  opened  on  the  part  of  the 
Held  it  might  be    prosecutiou.     The  proceedings  were  read  and  Mr. 

impcscucd  OD 

ground  of  fraud.     Wallace  argued  that  the  sentence  was  conclusive ; 
(J-'St.)         «»<1  Mr.  Mansfield,   Dr.  Calvert,  and  Dr.  Wynne 
were  heard  on  the  same  side.    Then  the  Attorney- 
general,  the  Solicitor-general,  Mr.  Deering  and  Dr.  Harris  were 
heard  on  two  points  for  the  prosecution  :  1st.  That 
^^     '  '   '      the  sentence  was  not  conclusive ;    and  2nd.  That  ^ 
it  was  obtained  by  collusion  and  Araud.     Mr.  Wallace  and  Dr. 
Calvert  were  heard  in  reply,  and  two  questions  were  put  to  the 
Judges;    1st.  Whether  the  sentence  was  conclusive?   and  2nd. 
Whether  it  might  be  avoided  by  showing  it  had  been  obtained  by 
fraud  and  collusion  7    The  opinion  of  the  Judges  was,  that  the 
sentence  being  in  a  suit  of  jactitation  of  marriage,  and  that  suit 
being  firadulent,  it  was  no  defence  to  the  Duchess  of  Kingston  upon 
this  indictment  for  bigamy,  and  the  trial  therefore  proceeded. 

My  Lords,  I  need  not  trouble  you  with  a  more  minute  statement 
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of  that  case,  because  there  no  one  thought  of  impugning  those  cases 
I  have  cited  to  you,  in  which  it  was  held,  that  a  just  and  legitimat* 
judgment  of  the  Ecclesiastical  Court  is  binding  where  the  same 
question  incidentally  arises.     The  Lords  merely  considered  that  this 
sentence  was  fraudulent  and  collusive,  and  that  it  afforded  no  de- 
fence to  the  party  accused,  she  having  been  a  party  to  the  fraud. 
I  may  therefore  come  to  the  case  of  Mr.  Long  Wellesley,  upon 
which  my  Learned  Friend  relies,  and   for  which 
caw,  2  Ruat.  ft    ^^  l^AS  Very  much  kuded  the  noble  and  Learned 
f  Ld!  Bi^ham's    ^^^d,  who  then  held  the  Great  Seal.    What  does  the 
f  S^^MK  **'       ^^^  P"^^®  •     ^-  ^°S  WeUesley  was  gmlty  of  con- 
committed     £ur    tempt  in  keeping  possession  of  the  person  of  a  ward 
Court  of  ch«n-    of  Chancery,  contrary  to  the  authority  of  the  Lord 

eery. 

Claimed    Priri-  Chancellor, — ^and  contumaciously  refusing  to  deliver 

by     House    of  ^P  ^^®  Ward,  he  was  committed  for  a  contempt  of 

by™rf  chanS  Court.     He  chiimed  a  right  to  be  released  on  the 

lor.  in  conformity  oround  of  Privilege.     A  Committee  of  the  House  of 

with  decision   of      ^  ^ 

Houw  of  Com-  Commons,  appointed  to  consider  the  subject,  decided 
against  the  claim.  The  Report  of  the  Committee 
was  adopted  by  the  House,  and  his  claim  to  be  discharged  was  most 
properly  disallowed  by  the  Lord  Chancellor,  Now,  what  does  that 
amount  to  ?  Merely  to  this,  that  there  may  be  a  claim  of  Privil^e 
which  the  Court  may  disallow,  and  is  bound  to  disallow.  Why, 
my  Lords,  if  any  debtor  being  taken  upon  a  ca.  sa,  were  to  apply 
to  this  Court  and  say,  that  being  a  third  cousin  of  a  Member  of 
Parliament,  he  was  privileged  from  being  taken  upon  a  ca.  sa., 
your  Lordships  might  very  properly,  for  aught  I  know  to  the  con- 
trary, determine  that  no  such  Privilege  exists, — ^he  merely  claiming 
it,  and  bringing  nothing  at  all  in  support  of  such  a  claim.  Mr. 
Long  Wellesley  simply  asserted,  that  being  a  Member  of  the  House 
of  Commons  he  was  not  liable  to  be  taken  upon  an  attachment 
by  the  Lord  Chancellor.  The  Lord  Chancellor  held  he  was  liable 
— after  the  House  of  Commons  had  decided  the  same  thing.  The 
decison  of  the  Court,  instead  of  being  against  the  resolution  of  the 
House  of  Commons,  was  in  exact  conformity  with  it. 
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There  are  certain  expressions  to  be  found  in  his  Lordship's  judg- 
ment, which  I  think  might  well  have  been  spared 
j^Jd^***°"    after  the  decision  of  the  Committee  of  Privileges  and 
of  the  House ;  and  I  cannot  attach  much  importance 
to  the  dedfuration  of  the  noble  and  Learned  Lord  as  to  what  his 
conduct  would  have  been  if  that  decision  had  been  different.     My 
Lords,  I  have  the  most  sincere  respect,  and  I  may  say,  regard  for 
the  noble  and  Learned  Lord  who  pronounced  that  judgment :  but 
taking  it  in  conjunction  with  the  preface  to  it,  with 
Priri^       ^    which  he,  mixing  as  an  eager  partizan  in  this  con- 
troversy, has  recently  favoured  the  world,  it  does  lower 
very  much  the  value  to  be  given  to  any  expression  of  his  respect- 
ing Privilege.     Some  of  the  inaccuracies  into  which 
inaccuneies.  j^^  j^^  fallen,  I  wiU  at  this  late  hour  refer  to  very 

shortly. 

He  supposes  it  was  an  illegal  claim  that  servants  of  Members  of 

Parliament  were  to  be  free  from  arrest ;  it  was  not 

spweiiail^Mx!^'    *^  illegal  claim,  it  was  a  Privilege  recognised  by  the 

law  of  the  land  tiU  taken  away  by  an  Act  to  which 

the  Commons  assented  in  the  1 0th  year  of  Geo.  III. 

He  supposes  that  it  was  claimed  by  Members  of  Parliament,  that 
their  houses  were  not  to  be  entered  under  legal  process,  and  that 
they  had  the  Privilege  of  sanctuary  like  the  Royal  Palaces.  I  beg 
to  say  no  such  claim  is  to  be  found  at  any  period  of  the  history 
of  Parliament.  What  was  claimed  was  this,  that  what  a  Member 
necessarily  brought  along  with  him,  and  used  while  he  was  attend- 
ing Parliament,  was  to  be  privileged ; — ^and  from  the  nature  of  the 
times  it  was  necessary  that  the  privilege  shoiild  so  far  exist.  Now- 
a-days  a  Member  may  travel  to  London  from  the  provinces  by  a  post- 
chaise,  or  by  a  stage-coach,  or  by  a  railway ; — ^but  in  former  times  he 
was  obliged  to  ride  the  whole  journey  on  the  horse  which  he  mounted 
at  his  mansion-house  door  in  the  country,  and  if  the  horse  was 
taken  away  from  him  he  could  not  be  in  his  place  in  Parliament  at 
the  return  of  the  Writ.  Do  not  let  us  suppose  that  our  ancestors 
were  so  outrageously  absurd  as  would  be  represented  when  they 
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clflimed  Priyilege  for  a  horse,  or  that  whidi  waa  mdiapenaably 
neceBsary  for  their  doing  their  duty  while  the  House  sat.  It 
never  was  pretended*  as  far  as  I  know,  that  the  house  of  a 
Member  was  like  a  Royal  Palace,  and  had  the  PriTil^  of  sanc- 
toary. 

My  Lords,  it  is  supposed  by  the  Noble  and  Learned  Lord,  that 
the  claims  as  to  servants  being  privileged,  &c.,  were  silently  aban- 
doned ;  they  were  not  silently  abandoned,  they  were  taken  away  by 
Acts  of  Parliament  to  be  found  in  the  Statute  Book. 

I  will  say  no  more  as  to  the  parallel  between  Privily  and  rob- 
bing and  murdering  on  the  highway,  or  as  to  the 
in!^M5!)  Privilege  of  the  House  of  Commons  being  like  that 

of  the  members  of  a  profession ;  but  I  must  point  out 
another  inaccuracy  of  the  Noble  and  Learned  Lord.  He  supposes, 
that  the  Committee  of  the  House  of  Commons  to  inquire  into  the 
printing  and  publication  of  Parliamentary  papers,  waa  appointed 
after  this  action  was  brought.  The  Committee,  to  which  reference 
is  made,  arose  out  of  another  action,  and  had  no  view  to  this  action, 
and  that  Committee  had  made  its  report  before  this  action  was  com- 
menced or  known  to  be  in  contemplation.  Again,  his  Lordship 
supposes  there  is  a  daim  by  the  House  of  Commons  of  making 
laws,  which  has  never  been  set  up.  Finally,  it  is  allied  by  the 
Noble  and  Learned  Lord,  that  the  Commons  were 
(Page  350.)  guilty  of  a  gross  inconsistency,  after  the  resolutions 

to  which  they  had  come,  in  appearing  and  pleading  to  this  action. 
If  this  was  a  fit  subject  for  a  Peer  of  Parliament  to  discuss 
pending  the  suit,  I  think  I  have  shown  that  these  resolutions 
were  entirely  consistent  with  the  procedure  which  the  House  sub- 
sequently adopted. 

Now,  my  Lords,  I  have  only  to  bring  before  your  notice,  which 
I  will  do  very  briefly,  the  case  of  Mr.  Lechmere  Charlton,  which 
is  the  last  case  which  has  occurred  upon  this  subject. 

Lord  Chief  Justice  Denman.—We  wish  to  consult  your  conve- 
nience.  You  have  been  fully  and  favourably  heard,  and  if  you  are 
likely  to  conclude  to-day,  we  will  sit  a  little  longer. 
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Mr.  Attomey^general. — ^I  am  just  condading  this  head  of  my 
aigoment,  and  then  I  shall  pray  that  I  may  have  a  respite  till  to- 
morrow, when»  if  I  am  not  stopped  as  having  already  entitled 
m3rBelf  to  your  judgment,  I  shall  have  much  information  to  lay 
before  you  respecting  the  existence  of  the  Privilege. 

My  Lords,  in  Lechmere  Charlton's  case,  as  in  Long  Wellesley's 
case,  there  was  no  dedsion  at  all  at  variance  with 
ton'k  eaie,  ^^  exdusivc  jurisdiction  of  the  Houses  of  Parliament 

IvsJ^X,^^^  ^^®'  questions  of  Privilege.  Mr.  Lechmere  Charlton, 
Sane  point  ••  lait  Member  for  Ludlow,  being  committed  for  a  contempt 
of  the  Court  of  Chancery,  presented  a  Petition  to  the 
House  of  Conmions,  claiming  to  be  rdeased,  on  the  ground  of  Pri- 
vily. It  was  referred  to  the  Committee  of  Privileges,  from  whom 
there  was  a  report  that  he  was  not  entitled  to  Privilege.  This  case 
came  before  Lord  Cottenham,  the  present  Chancellor,  and  he  cer- 
tainly is  more  cautious  a  good  deal  in  the  language  he  uses  than  his 
immediate  predecessor ;  he  does  not  say  what  he  would  have  done 
if  the  resolution  of  the  House  of  Commons  had  been  different,  but 
he  seems  to  consider  the  proper  mode  of  settling  the  law  to  be  by  a 
reference  to  the  Committee  of  Privileges,  and  not  by  a  decision  of  a 
Court  of  Justice.  The  present  Lord  Chancellor  says,  *' Mr.  Charlton, 
as  a  Member  of  the  House  of  Commons,  and  as  a 
^  **^*  Barrister,  must  very  well  have  known  that  no  longer 

ago  than  the  year  1831,  a  case  occurred  which  involved  a  question 
precisdy  similar  to  the  present ;  it  was  matter  of  discussion  in  this 
Court,  and  of  inquiry  in  the  House  of  Commons,  and  it  led  to  the 
same  result  as  has  followed  the  investigation  in  this  case,  namely, 
the  resolution  of  a  Committee  of  Privileges  that  for  contempts  of 
this  Court  the  House  of  Commons  most  properly  do  not  consider  a 
Member  of  their  House  as  privileged ;  by  contempt  of  this  Court,  I 
mean  that  spedes  of  contempt  of  which  the  party  was  guilty  in  the 
case  of  1831,  and  of  which  Mr.  Charlton  has  been  adjudged  guilty 
in  this  case.  Of  the  kw  of  Parliament  and  the  law  of  this  Court, 
therefore,  Mr.  Charlton,  educated  as  he  must  have  been,  and  filling 
the  situation  in  which  he  was  placed,  could  not  possibly  have  been 
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ignorant."  **  Then/'  says  Lord  Cottenham,  "  he  adopts  the  oonrse 
of  ascertaining  what  a  Committee  of  Privileges  woidd  do  in  his 
faTOur,  and  that  course  has  ended  in  the  way  stated  in  his  petition." 
Lord  Cottenham  proceeds  to  say  that,  under  these  cixcumstancefl. 
Privilege  does  not  apply>  and  he  orders  him  to  be  remanded. 

Now,  my  Lords,  as  far  aa  the  authority  of  that  noble  and  learned 
Judge  goes,  it  seems  to  intimate  that  the  Houses  of  Parliament 
would  properly  judge  of  their  Privileges,  and  he,  instead  of  dia- 
puting,  or  scorning,  or  spuming  at  the  decision  of  the  Committee 
of  Privileges  to  which  this  question  is  referred,  speaks  of  it  with 
great  deference  and  respect,  and  acts  upon  it. 

My  Lords^  this  is  the  latest  case  I  am  aware  of  in  which  any  such 

question  has  arisen,  and  I  have  now  upon  the  first 
«n"iocon<r^^*  and  second  branches  jof  my  argument  travelled,  §s  far 
tewAches  of  aigu-    ^g  j  j^^^^^  through  every  case  that  could  be  cited 

against  me.  Your  Lordships  are,  no  doubts  ac- 
quainted with  them  all,  but  I  wished  to  bring  them  fully  and  fairly 
before  you.  I  have  kept  back  no  case  and  no  dictum  that  could  pos- 
sibly be  relied  upon  by  the  other  side,  as  far  as  my  researches  extend. 
What  is  the  result  ?  Is  there  any  authority  to  show  that  the  law  of 
Parliament  is  not  separate  firom  the  Common  law  ?  Is  there  any  to 
contradict  what  is  laid  down  in  the  reign  of  Richard  II.,  and  re- 
peated by  all  the  Judges  from  Thorpe's  case  down  to  the  present 
day,  that  it  is  a  separate  branch,  with  which  the  Common  Law 
Judges  are  not  supposed  to  be  conversant,  and  of  which  they 
ought  not  to  take  cognizance  against  the  declared  opinion  of  Parlia- 
ment ?  Is  there  any  thing  to  show  that  the  Houses  of  Parliament 
are  not  Courts  superior  to  the  Courts  of  Common  Law,  and  that  in 
such  superior  Courts  the  administration  of  this  branch  of  the  law 
is  constitutionally  vested  ?  Is  there  any  one  case  or  dictum  to  show, 
that  where  the  question  of  Privilege  arises  directly,  the  Courts  of 
Common  Law  have  jurisdiction  over  it ;  or  that  where  the  question 
of  Privilege  arises  incidentally,  and  the  adjudication  of  the  Court 
of  exclusive  jurisdiction  is  judicially  brought  before  the  notice  of  the 
Court  of  incidental  jurisdiction,  this  aoyudication  is  not  binding  ?  Is 
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there  any  thing  in  the  slightest  degree  to  impugn  the  authorities 
upon  which  I  rely,  which  are  numerous  and  uniform,  and  which« 
with  one  voice,  declare,  that  on  questions  of  Privilege  directly  arising, 
Cotnrta  of  Law  have  no  jurisdiction,  and  that  for  acts  done  hy  the 
authority  of  Parliament  no  action  can  be  maintained. 

It  still  remains  for  me,  under  protest,  to  argue  before  your  Lord- 
ships, that  if  you  could  examine  into  the  existence  of  this  Privi- 
lege,— ^if  you  can  conceive  yourselves  in  the  situation  of  Members  of 
the  House  of  Commons  discussing  the  question  in  their  chamber, — 
if  you  consider  yourselves  sitting  here  competent  to  weigh  argu- 
ments of  expediency  and  reasons  of  state, — ^if  in  deciding  this  de- 
munrer  you  are  to  look  into  the  Journals  and  Votes  of  the  House 
of  Commons,  and  inquire  into  usages  of  which  there  is  no  written 
leeord, — you  will  find  that  this  Privilege  has  long  existed ;  that  it 
is  essentially  necessary  to  the  exercise  of  the  functions  of  the  House 
of  Commons,  and  that  any  curtailment  of  it  would  be  injurious  to 
the  rights  and  liberties  of  the  people. 

Lord  Chief  Justice  Denman, — ^To-morrow  we  will  proceed  with  the 
Adjourned. 


THIRD   DAY. 

Thursday,  25th  April,  1839. 

Lord  Brougham. — ^Mr.  Attorney,  I  find  I  was  quite  wrong  yester- 
day ;  Burdett  v.  Colman  was  argued  in  the  House  of  Lords ;  but  Mr. 
Courtenay  argued  it,  and  not  I ;  he  was  my  junior. 

Mr.  Attorney  General. — Before  I  proceed  with  my  argument  I 

am  desirous  to  set  myself  right  with  regard  to  Lord 

2;;4^2jSi^     Chief  Justice  Kelynge;   because  it  would  be  most 


wlS^^f       painful  to  me  to  be  supposed  to  have  brought  any 
Haxdr.  409.  charge  agsinst  a  Chief  Justice  of  this  Court  which  I 

6  How.  St.  Trl.  °    ^^ 

908,  i7C.s,A.D.    could  not  substantiate.     From  the  sixth  volume  of 
the  State  Trials,  it  appears  that  Chief  Justice  Kelynge, 
z 
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when  on  the  Western  Circuity  fined  Wagstaff  and  others  of  the  Joiy 
1 00  marks  a  piece,  ^'  hecause,  though  evidence  was  given  that  per- 
sons had  assembled  at  conventicles  and  had  Bibles  with  them,  the 
Jury  would  not  find  them  guilty  of  keeping  a  conventicle  upon  the 
late  Act  of  the  16th  Charles  II.,  and  the  Jury  were  committed  till 
they  paid  their  fines." 

Again,  on  a  trial  before  him  of  Henry  Hood,  for  the  murder  of 

John  Newen,  he  fined  the  Jury  in  laige  sums,  becanae 

K^^!     R^'.    ^^^7  ^ound  a  verdict  of  mansUughter,  instead  of  a 

Tri  993  °^i8^  c*    ^^^^^^  o^  murder,  the  Chief  Justice  wishing  that  the 

2,  A.D.  1686.       prisoner  should  be  hanged.    A  complaint  being  made 

Com.    Joum.    6 

Oct.  1667, 4  Hau.  upou  this  Bubject  to  the  House  of  Commons,  it  appears 
by  the  Journals  now  lying  before  me,  that  "  on  the 
6th  of  October,  1667,  the  House  being  informed  that  there  have  been 
some  innovations  of  late  in  trials  of  men  for  their  lives  and  deaths, 
and  in  some  particular  cases  restraints  have  been  put  upon  Juries  in 
the  inquiries,  this  matter  is  referred  to  a  Committee." 

Lord  C.  J.  Denman, — ^That  is  the  case  probably  that  Sir  Robert 
Atkins  referred  to. 

Mr.  Attorney-generaL^lt  may  be. 

Lord  C.  J.  Denman, — ^It  is  stated  in  the  14th  State  Trials,  that 
Sir  Robert  Atkins  argued  the  case  of  the  King  v.  Williams ;  and 
there  is  a  long  history  given  of  it  upon  the  respectable  authority  of 
Mr.  Charles  Wynn.    All  the  circumstances  are  mentioned. 

Mr.  Attorney-general. — ^Which  area  mere  fjeible;  the  argument 
was  prepared  but  never  spoken. 

Lord  C.  J.  Denman, — I  think  it  must  be  so.  Looking  at  the 
report  in  Combeibach  and  Shower  it  is  dear  that  that  could  not 
have  taken  place,  and  that  he  must  have  prepared  the  arguinent 
only. 

Mr.  Attorney-general, — Sir  Robert  Atkins  was  then  a  Judge  in 
retirement,  and  he  merely  wrote  the  argument  as  an  exercise. 

Hy  Lord,  this  and  other  charges  being  preferred  against  Chief 
Justice  Kelynge,  and  particularly  that  he  had  spoken  with  great 
irreverence  from  the  Bench  of  Magna  Charta,  there  was  a  Corn- 
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mittee  appointed  to  inquire  into  those  chaises.  The  Committee 
did  inquire,  and  made  a  report,  and  then  upon 
gei.*^'  that  report,  December  the  1 1th,  1667,  "  "Hie  House 

resomed  the  hearing  of  the  rest  of  the  Report, 
touching  the  matter  of  restraints  upon  Juries,  and  that  upon  the 
examination  of  divers  other  witnesses  in  several  clauses  of  re- 
straints put  upon  Juries  by  the  Lord  Chief  Justice  Kelynge ;  where- 
upon the  Committee  made  their  resolutions,  which  are  as  fol- 
loweth : — 

*'  First,  that  the  proceedings  of  the  Lord  Chief  Justice,  in  the 
eases  now  reported,  are  innovations  in  the  trial  of  men  for  their 
lives  and  liberties ;  and  that  he  hath  used  an  arbitrary  and  illegal 
power,  which  is  of  dangerous  consequence  to  the  hves  and  hberties 
of  the  people  of  EngUnd,  and  tends  to  the  introducing  of  an  arbi- 
trary government. 

"  Second,  that  in  the  place  of  judicature  the  Lord  Chief  Justice 
hath  undervalued,  villified  and  condemned  Magna  Charta,  the  great 
preserver  of  our  Hves,  freedom  and  property. 

^'Thirdly,  that  he  be  brought  to  trial,  in  order  to  condign 
punishment,  in  such  manner  as  the  House  shall  judge  most  fit  and 
requisite. 

"  December  13,  1667.  Resolved,  &c.,  that  the  precedents  and 
practice  of  fining  or  imprisoning  Jurors  for  verdicts  is  illegal." 

Then  there  follows  in  the  same  page  of  the  State  Trials  an  account 
of  the  conduct  of  the  Recorder  of  London,  who  had 
presided  upon  the  trial  of  Penn  and  Mead,  of  which 
this  is  an  extract: — 

**  Nor  can  we  think  so  ignobly  of  the  Parliament  as  that  they 
should  do  less  than  call  these  persons  to  account  who  failed  not  to 
do  it  to  one  less  guilty  and  of  more  repute  (to  wit),  Judge  Kelynge  ; 
for  if  his  behaviour  gave  just  ground  of  jealousy  that  he  intended  an 
innovation,  and  the  introducing  an  arbitrary  government,  this 
Recorder  much  more.     Did  Chief  Justice  Kelynge  say  Magna 

Charta  was  Magna ?  so  did  this  Recorder  too.    And  did 

Justice  Kelynge  fine  and  imprison  Juries  contrary  to  law  ?  so  did 
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this  Recorder  also.  In  short,  there  is  no  difference^  unless  it  be  that 
the  one  was  questioned  and  the  other  deserves  it."  So  much  for 
Chief  Justice  Kelynge ! 

I  am  well  aware,  that  in  Lord  Clarendon's  History,  he  mentions 
that  the  same  irreverent  expression  with  regard  to  Magna  Charta 
was  used  by  Cromwell ;  but  in  the  very  page  in  which  this  anecdote 
is  related,  the  noble  historian  adds,  "that  in  all  other  matters  which 
did  not  call  in  question  his  jurisdiction,  he  seemed  to  have  great 
reverence  for  the  law." 

My  Lords,  I  now  resume  my  argument  according  to  the  method 
Th  t  the  H  ^  ^^  proposed, — and,  respectfully  denying  the  power 
ofCommoBsnuy    of  this  Court  to  inquire  into  Privilege,  and  protest- 

Uwfully  order  the      .  .  ,        ^  .  -    .      •   j-  ^-  x 

pubiicadonorRe.  mg  agaiust  such  an  assumption  of  jurisdiction,  1 
^!mJ!^e^Smk'  pK>ceed  to  arguc  the  question  as  a  Member  of  Par- 
^^*  hament  might  do  in  the  House  of  Commons,  if  it 

arose  there,  and  to  show  that  the  house  of  Commons  may  lawfully 
order  the  pubUcation  of  any  Report  or  Paper  laid  before  the  House, 
and  may  for  public  information  print  any  of  their  proceedings  the 
PubUcation  of  which  they  may  judge  necessary  to  the  performance 
of  their  functions  and  conducive  to  the  public  good,  although  what 
is  BO  published  be  of  a  criminatory  nature,  and  if  published  without 
authority  might  be  the  subject  of  action  or  indictment.  If  the 
House  has  this  power,  of  course  no  action  can  be  maintained  for 
what  is  done  in  the  exercise  of  it. 

Now  let  us  see  what  the  question  at  present  is,  and  the  exact  limits 
of  the  difference  between  us.     I  understand  it  to  be 

Admitted   that 

they  may  lawfully  couccdcd  that  such  Reports  and  Papers  though  defa- 
mtory  matter  for    matory,  may  be  lawfully  printed  for  the  use  of  the  Mem- 


the  use  of  Mem- 
ben* 


hers  of  the  House,  and  may  be  distributed  among  them ; 

but  that  the  delivery  of  a  copy  to  any  one  not  a  Mem- 
ber of  the  House  is  said  to  be  ill^al.  If  the  Court  can  inquire  into 
the  existence  of  the  Privilege,  and  the  Privilege  of  printing  and  cir- 
culation is  confined  to  the  use  of  the  Members,  I  must  acknowledge 
that  the  present  action  may  be  maintained.  Assuming  that  the  cir- 
culation must  be  confined  among  the  Members  of  the  House,  and 
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that  the  Court  can  inquire  what  is  the  extent  of  the  Privilege,  there 
would  he  no  defence  to  this  action.  Upon  the  record  there  is  a 
publication  admitted  to  a  person  not  alleged  to  be  a  Member.  The  cir- 
cumstances of  the  publication  are  not  at  all  stated  in  the  declaration 
nor  in  the  plea ;  it  is  not  alleged  in  the  declaration, 

ItdoM  not  appear  , 

wheUierthepuiiii.    nor  docs  it  appear  by  the  plea  that  this  was  a  case 

flBtioD  in  this  oae  i    a 

WIS  for  Miei  but  of  sale> — ^whether  there  was  any  money  received  for 
btomSttU?™*  the  copy,  or  it  was  delivered  gratuitously.  There 
might  well  have  been  a  publication  of  this  paper  to 
a  person  who  was  not  a  Member  of  the  House  of  Commons,  al- 
though it  was  not  sold^  and  no  price  was  paid  for  it.  But  the  ques- 
tion of  sale  must  be  wholly  immaterial.  Whether  the  delivery  was 
gratuitous,  or  whether  it  was  in  consideration  of  the  fuU  price 
which  would  be  required  for  the  printing  of  this  pubHcation,  or  a 
portion  of  it,  can  weigh  nothing  in  your  decision.  The  action  Ues 
for  the  publication  if  unauthorized,  whether  there  was  a  price  or 
not ;  and  if  the  action  would  not  lie  were  the  distribution  gratui- 
tous,  it  cannot  lie,  a  price  being  paid ;  therefore  this  circumstance 
of  sale,  about  which  so  much  has  been  said,  is  a  matter  in  the  con- 
sideration of  every  lawyer  utterly  indifferent. 

Before  I  proceed,  let  me  consider  the  importance  to  the  plaintiff 
dmtmtMd  •  h  ^^  ^^  great  controversy,  about  which  so  much  has 
pnbiMh  of  unau      been  Said  by  those  who  deny  the  power  which  the 

hnportsnoB   to  ___ 

individuak,  of  Housc  of  Commous  clsims.  Tliis  power  is  of  the 
uioetothe^biic.  1^^  importance  to  the  House  of  Commons  ;  it  is  of 
the  last  importance  to  the  public  ;  but  I  say  to  the 
individual  who  complains, — ^to  the  individual  whose  name  may  be 
mentioned  in  the  publication,  the  existence  of  the  power  beyond 
the  admitted  limit  is  of  no  importance  at  all.*  Those  who  have  in- 
flamed their  imaginations  with  the  notion  that  they  are  the  guard- 
ians of  reputation,  will  find  that  they  are  bringing  into  coUision 
different  powers  in  the  State  which  have  long  worked  harmoniously 
together  to  carry  a  point,  which,  when  understood,  will  be  pro- 
nounced to  be  utterly  worthless, — and  the  thanks  they  receive  may 
ultimately  be  only  from  those  who  wish  to  bring  pettifogging  ac- 
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tions,  and  to  conyert  a  damaged  character  into  a  source  of  pe- 
cuniary gain.     "  Rixatur  de  land  caprind" 

Why,  my  Lords,  it  heing  conceded  that  of  this  or  any  such  crimi- 
jsfltoofoonflning  ^^^^^  pubUcatiou  658  copies  may  be  printed  and 
drcuiauon  to  distributed  among  the  representatiyes  of  the  people, 
and  I  presume  that  the  other  House  may  reprint  it 
for  the  use  of  all  Peers  who  have  a  seat  in  Parlia- 
wouid have TOTO^  mcut,  and  that  it  may  also  be  communicated  to 
^'^^  the  Throne,    what  is  the  siuation  of  the  person 

defamed?  The  Sovereign,  the  Members  of  the  House  of  Lords 
and  the  Members  of  the  House  of  Commons,  the  leaden  of  tlie 
contending  parties  in  the  State,  and  all  their  followers  in  Pailia- 
ment,  it  is  allowed,  may  read  this  charge  without  a  l^al  grierance 
or  legal  remedy.  If  they  were  strictly  to  abstain  from  mentioning 
the  criminatory  matter  to  others,  the  misfortune  of  the  party  can* 
not  be  much  aggravated  who  has  forfeited  the  good  opinion  of  those 
whose  good  opinion  it  is  so  important  for  fame,  fortune,  and  Mend- 
ship,  to  possess.  But  will  they  keep  it  to  themselves  ?  Will  this 
slander,  if  it  be  slander,  not  have  a  wider  circulation  7  It  might  be 
indictable  for  a  Member  of  Parliament  to  show  his  copy  to  any 
person  who  is  not  a  Member  of  Parliament,  but  he  may  state  in 
conversation  what  he  has  read,  unless  the  words  are  actionable  as 
verbal  defamation  ;  he  may  mention  to  all  mankind  what  is  to  be 
read  only  by  a  Member  of  Parliament.  The  story  necessarily  gains 
publicity ;  but  the  person  who  is  the  object  of  it  is  deprived  of  all 
means  of  vindication.  He  observes  the  averted  countenances  of  his 
patrons,  his  Mends,  and  acquaintance,  and  he  may  be  wholly 
ignorant  of  the  cause  to  which  this  alienation  is  to  be  ascribed.  If 
he  hears  a  rumour  of  a  Parliamentary  Report  in  which  he  has  been 
assailed,  and  sends  for  a  copy,  it  must  be  forbidden  to  him.  The 
party  selling  or  delivering  a  copy  to  him  would  be  liable  to  an  ac- 
tion— ^would  be  liable  to  an  indictment.  T^e  individual,  therefore;, 
has  no  means  of  vindicating  his  character ;  he  knows  not  who  is 
his  accuser ;  he  cannot  petition  either  House  of  Parliament  that  he 
may  be  heard  in  his  defence,  and  he  thus  may  become  the  victim  of 
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an  accusation  which  he  has  the  means^  but  not  the  opportunity,  of 
refuting.  All  this  eyil  arises  to  the  individual  within  the  limits  to 
which  it  is  admitted  that  the  publication  may  lawfully  be  extended. 
But  would  it  not  be  much  better  that  he  should  be  allowed  to  pro- 
cure a  copy ;  that  he  may  know  the  circumstances  of  the  charge 
against  him ;  that  he  may  hwe  an  opportunity  of  meeting  and 
refuting  it ;  and  that  he  may  resort  to  the  various  means  which 
belong  to  any  person  who  is  improperly  accused,  of  justifying  his 
conduct,  and  vindicating  his  innocence  ? 
My  Lords,  although  when  he  has  got  the  copy  to  which  he  would 
be  entitled  if  there  is  to  be  a  general  circulation, 

Publiaitkm  gives  °. 

putiM  opportu-      he  may  not  be  able  to  prefer  his  indictment,  or  to 

nity  of  Tindicft-       !•«•  i/*»  /tin  t* 

tkm,  thoqghiiot  bring  his  action  against  the  officers  of  the  House  of 
b7  actfcn.  Commous ;  are  there  no  other  means  by  which  a 

false  charge  may  be  repelled, — by  which  wounded  honour  may  be 
healed?  The  law  of  England  has  left  parties  against  whom  the 
most  serious  charges  may  be  brought  without  any  means  of  vindi- 
cation by  bringing  an  action,  or  preferring  an  indictment.  A  man 
may  be  called  a  liar,  a  coward,  and  a  sknderer ;  a  woman  may 
have  her  chastity  assailed  in  the  most  opprobrious  terms, — and  no 
action  can  be  maintained — ^no  indictment  can  be  preferred.  My 
Lords,  it  appears  to  me  that  to  individuals,  this  Uberty  of  general 
publication  residing  in  the  two  Houses  of  Parliament  is  a  matter 
of  great  indifference, — that  it  will  not  endanger  their  reputation 
in  any  degree,  but  on  the  contrary,  that  it  gives  them  an  opportunity 
of  vindication  which  they  woiild  not  otherwise  possess.  According 
to  the  rule  that  is  contended  for  on  the  other  side,  each  House  of 
Parliament  would  be  erected  into  a  secret  tribunal,  with  a  power  of 
ruining  reputation,  and  without  giving  the  party  who  is  attacked  an 
opportunity  to  justify  himself  to  the  world.  But,  my  Lords,  the 
matter  is  of  infinite  importance  to  the  public ;  because  if  the  cir- 
culation is  to  be  confined  merely  to  Members  of  Parliament,  merely 
to  the  Peers  and  the  representatives  of  the  people,  then  the  commu- 
nity, the  constituent  body,  are  entirely  cut  off  from  that  informa- 
tion which  it  is  most  essential  that  they  should  obtain. 
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My  Lords,  I  should  like  to  know  from  my  Learned  Friend  hoir 

this  line  is  to  be  preserved,— of  allowing  the  diBtri- 

fining  dreuifltiun    butlon  merely  to  Members  of  Parliament, — and  there 

to  Memben. 

stopping.  How  many  copies  are  to  be  printed?  668 
I  presume.  And  no  more,  he  will  say.  Well,  but  are  none  to  be 
printed  for  the  other  House  of  Parliament — ^for  the  Members  of  a 
fdture  House  of  Commons  ?  What  is  to  be  done  upon  a  dissolu- 
tion ?  What  is  to  become  of  the  copies  that  have  been  distributed  ? 
With  reference  to  the  Lords  (because  there  must  be  the  same  role 
applied  to  both  Houses  of  Parliament),  who  are  the  Memben  of 
the  House  of  Lords  to  whom  this  Priyil^  of  reading  the  Papen 
printed  for  the  use  of  the  House  is  to  be  extended?  The  Scotdi 
and  Irish  Peers,  without  a  seat,  are  no  doubt  to  be  excluded;  but 
the  Judges  receive  a  summons  to  attend  the  House  of  Lords.  The 
Attorney  and  Solicitor-general,  the  King's  Serjeants,  and  Mast^n 
in  Chancery,  receive  a  summons  to  attend  the  House  of  Lords,  and 
with  the  exception  of  one  word  their  writ  is  the  same  as  that  of  the 
Dukes,  Marquises,  Earls,  and  other  Peers.  Are  they  Members  of 
the  House  of  Lords  within  the  meaning  of  this  rule,  and  may  they 
have  a  copy  to  enable  them  to  advise,  though  they  are  not  to  con- 
sent ?  Or  would  it  be  an  indictable  offence  for  a  Peer  of  Parlia- 
ment to  show  a  defEunatory  publication  issued  by  the  authority  of 
the  House  to  one  of  the  Queen's  Judges ; — and  this  Judge,  ddi- 
vering  it  to  his  brother  Judges^  so  that,  passing  from  hand  to 
hand,  it  is  read  by  the  fifteen — are  they  all  liable  to  be  indicted  for 
aUbel? 

Then,  my  Lords,  what  use  may  the  Members  of  the  House  of 
Commons  make  of  their  Papers  if  they,  and  they  alone,  are  to  have 
copies?  Are  they  only  to  read  them  in  their  closet  ?  If  a  represen- 
tative visits  his  constituents,  and  he  has  a  charge  brought  against 
him  with  reference  to  some  particular  vote  he  may  have  given,  or  a 
speech  he  may  have  made,  may  he  not  make  use  of  this  Report  or 
Paper  which  has  been  published  by  the  authority  of  the  House? 
May  he  not  read  it  from  the  hustings,  and  defend  himsdbP,  and  show 
that  he  has  been  a  faithful  representative  of  the  people  ?     If  an 
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elector  Bhonld  deny  the  existence  of  such  a  docmnent,  may  he  not 
produce  and  vouch  it  in  defence  of  his  veracity  7 

But,  my  Lords,  what  is  at  last  to  be  done  with  these  copies  ?  Sup* 

pose  a  Member  dies,  what  are  the  executors  to  do  ? 

ri^a  MOTbSJ     Are  they  to  bum  the  copy,  or  to  destroy  it  in  some 

in  CMC  or       other  way,  or  would  they  thereby  be  guilty  of  a 


lui«lemthor 

tkmfki 

xaeati 


■km  from  parii».     devastavit  ?  Suppose  that  a  Member  takes  the  Chil- 


tem  Hundreds,  and  ceases  to  belong  to  the  House,  is 
he  then  liable  to  an  indictment  for  having  in  his  possession  or  for 
reading  a  copy  of  the  Report  which  was  delivered  to  him  when  he 
was  one  of  the  658  T  Upon  a  Dissolution  all  the  Members  of  the 
House  of  Commons  cease  to  be  Members.  Is  there  to  be  a  grand 
auto  dafif  and  are  all  those  Parliamentary  Papers  to  be  committed 
to  the  flames?  What  shall  be  reasonable  time  for  their  destruction 
after  the  Dissolution  7  May  they  not  be  read  during  the  interval  be- 
tween the  dissolution  of  one  Parliament  and  the  calling  of  another  ? 
If  the  publication  be  a  libel,  it  cannot  be  read.  A  libel  cannot  be 
shown  to  another  with  impunity.  The  person  who  shows  it  is  un- 
doubtedly guilty  of  an  offence  for  which  an  action  or  indictment 
may  be  maintained  against  him.  During  this  interval  between  the 
dissolution  of  one  Parliament  and  the  calling  of  another,  shall  it  be 
said  that  if  two  Members  who  belonged  to  the  dissolved  Parliament 
meet,  the  one  may  not  show  to  the  other  this  paper  which  was  de> 
Uvered  to  them  while  they  belonged  to  the  House  7  After  a  Dissolu- 
tion they  may  be  re-elected ;  but  until  they  are  re-elected,  till  the 
House  meets  again,  they  are  in  the  same  situation  as  persons 
who  never  were  in  Parliament?  According  to  the  doctrine  for 
which  my  Learned  Friend  is  to  contend,  those  two  Members  of  the 
dissolved  House  of  Conmions  meeting  and  reading  together  a  re- 
port delivered  to  them  while  Members  might  have  an  action  brought 
against  them,  or,  being  prosecuted  for  a  libel,  might  be  sentenced 
to  fine  and  imprisonment  by  this  Court*. 

Then  is  it  to  be  indictable  to  deliver  copies  of  the  report  to  a 
It  It  indictable  to    public    library?  —  Such   has    been  the   invariable 

deliver  Copies  to  .        ,  .  ,  ^      .  it    n  i. 

Pubiie  Libraries,      prscticc  hitherto.    Copics  of  all  parliamentary  pro- 
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ceedings  ordered  to  be  printed  by  either  House  are  sent  to  the 
libraries  at  Oxford  and  Cambridge,  and  the  British  Museum.  But 
it  is  supposed  now  that  this  is  an  unauthorized  pubhcation,  and  that 
the  librarian  who  may  produce  a  Report  containing  de&matory 
matter  for  the  inspection  of  a  visitor  is  guilty  of  a  misdemeanor. 
Luckily  for  the  librarian  who  is  to  receive  sentence  for  this  novel 
crime,  pillory  is  now  abolished. 
There  has  been  a  very  laudable  practice  introduced  of  late  of  in- 
terchanging public  Papers  with  Foreign  States.  We 
or  to  a  Foreign        recdve  Papers  from  the  French  Government,  and  we 

Ambosudor,  for  '- 

the  purpote  of        transmit  ours  to  them.    Well,  but  the  person  who 

lending  to  his  Go-  .•...«  aiy  /.. 

▼emment  in  ex-  transmits  this  Report  of  the  Inspectors  of  prisons  to 
p»p«s?*"  °"^  Tana  to  be  placed  in  the  Bibliotheque  Royal^  would  be 
doing  that  which  the  law  would  not  sanction,  and 
which  might  subject  him  to  punishment. 

Is  it  possible  that  a  rule  which  it  is  so  impossible  to  obey — ^which 
cannot  be  observed — ^which  leads  to  such  preposterous  and  such 
mischievous  consequences,  can  be  the  rule  which  the  Court  will 
sanction? — My  Lords,  I  conceive  the  rule  to  be,  that  if  the  Houae 
authorizes  a  pubUcation  for  general  information,  no  one  can  possibly, 
under  any  circumstances,  be  liable  to  civil  or  criminal  proceedings 
for  acting  under  that  authority.  From  this  rule  no  inconvenienoe 
can  arise,  and  it  affords  a  dear  and  certain  guide  for  the  conduct  of 
the  Queen's  subjects. 

Now,  my  Lords,  if  I  am  put  to  argue  the  question,  whether  this 

Privily  does  exist — ^let  me  consider — ^how  is  any 

ThePrivUegeof     privil^te  to  be  proved?  I  think  in  three  ways;  J. 

Publtahlng  to  be      ^         ^  ^  ' 

proved  In  three  By  there  being  a  necessity  for  the  Privilege ;  2.  By 

].  By  the  neoes-  its  having  been  exercised ;  and  3.  By  its  having  been 

f^By  unge.  acquicBced  in.    According  to  these  three  tests,  I  shall 

^jBj  aoquice-  dearly  show  your  Lordships  the  existence  of  this 


Firrt  ground?  PrivileiW. 

Necenity.— Cir-  ^ 

cuiatioo  among         J .  My  Lords,  is  not  this  Privilege  necessary  ?  It  may 

Members  allowed  .11.11  •       ^i. 

tobeoeeemry.       uot  be  phyncally  neccssary  m  the  same  manner  as 
it  is  necessary  that  Members  must  be  permitted  to 
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come  to  FtoUament  and  take  their  aeata  in  the  Ghamher;  but  the 
aigmnents  to  show  the  neoeasity  of  thia  Priyilege  with  regard  to  the 
nae  of  the  Membeia,  I  think  show  ita  necesaity  with  regard  to 
general  circalation  for  the  information  of  the  pubUc.  Aa  to  the 
Umited  Privilege,  which  ia  not  conteated,  there  ia  no  abaolute  necea- 
aity  for  it.  All  the  Membera  might  aaaemble  in  the  Hooae,  and 
every  Bill  might  be  read  over  from  beginning  to  end,  and  every 
Paper  might  be  read  from  beginning  to  end.  and  the  Membera  might 
be  called  npon  to  liaten  and  to  remember.  Thia  ia  auppoaed  to  be 
done ;  but  in  practice  it  cannot  be  done.  If  it  were  done,  it  would 
not  gire  the  Membeia  a  fair  and  proper  opportunity  of  conaidering 
the  contenta  of  any  document,  becauae  unleaa  they  have  a  copy 
of  the  Bill,  or  a  copy  of  the  Report,  or  a  copy  of  any  Paper  that  ia 
laid  before  the  House  which  they  can  pemae  and  consider  at  their 
kiaure,  they  cannot  make  themaelrea  maatera  of  ita  contenta,  and 
cannot  be  competent  to  form  an  opinion  respecting  it.  What  is 
done  T  My  Learned  Friend  admits  that  from  neceaaity  it  may  be 
printed,  and  that  each  Member  may  have  a  copy  of  it.  And  why 
IB  thia  allowed  to  be  neceaaary  ?  Why,  becauae  the  buaineaa  of  the 
Hooae  could  not  otherwise  be  conveniently  transacted.  Unleaa  thia 
were  permitted,  the  House  of  Conunons  could  not  properly  and 
efficiently  diacharge  the  functiona  which  belong  to  it  by  the  Con- 
atitntion. 

Thia  ia  the  ground  upon  which  the  neceasity  reata  for  allowing 

the  printing  for  the  uae  of  the  repreaentativea.    My 

The  mM  mcm-    Lorda,  I  aay  that  the  aame  neceaaity  ezista  with  re« 

nty  for  ooromu- 

Bicatmg  to  Goa-     gard  to  the  mformation  to  be  communicated  to  the 
^'°^'  conatituent  body.    The  theory  of  the  Conatitution 

aupposea  that  there  is  a  conatant  intercourae  kept  up  between  the 
constituenta  and  the  repreaentativea.    The  constituenta  petition  the 
Houae  of  Commons,  the  House  of  Commons  pub- 
cooftitntkm  sop-    lighca  for  the  information  of  the  conatituenta  what- 

poMt  intcrrouTse 

bceween  Repn-       cvcr  Papcra  are  auppoaed  to  be  easential  for  the 

CbutitaeiKT.         proper  conduct  of  the  buaineaa  of  the  Houae.     It  ia 

not  all  their  proceedinga  that  are  pubhahed;  aome 
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are  secret,  and  necessarily  must  and  ought  to  be  so.    The  represen- 
tatives of  the  people  consider  that  others  ought  to  be  made  public, 
and  that  they  cannot  properly  exercise  their  legislative  or  inquisi^ 
torial  functions  unless  their  constituents  are  put  in  possession  of  this 
information.     It  is  the  duty  of  the  constituents  to 
tuento  to  watch'     watch  the  conduct  of  their  representatives,  and  with- 
wtt^  Rq^reimte*    ^^^  information  of  the  proceedings  of  their  represen- 
tatives, that  duty  cannot  be  performed. 
My  Lords,  in  the  reign  of  Henry  VIII.  the  Chancellor,  in  pro- 
roguing the  Parliament,  desires  the  Members  to  re- 
Temp.  H.  8.  port  in  their  counties  what  they  have  seen  and  heard ; 

Memben  desired  .  .  - 

to  report  what  and  in  all  times  of  our  History  since  the  House  of 
their  Counties.'  Commous  existed,  it  has  been  considered  most  essen- 
tial that  this  free  intercourse  should  be  kept  up  be- 
tween the  House  of  Commons  and  those  by  whom  the  House  of 
Commons  is  elected. 

Consider  the  measures  which  it  is  competent  for  the  House  of 
Commons,  as  a  branch  of  the  Legislature,  to  initiate.  The  Par- 
liament of  England  is  supreme.  Mr.  Justice  Blackstone  says,  ''  It 
can  regulate  or  new  model  the  succession  to  the  Crown,  as  was  done 
in  the  reign  of  Henry  VIIL  and  William  III.  It  can 
menT  1  Btock.  ^^^  ^^^  cstabUshed  religion  of  the  land,  as  was  done 
^^**"*  *®'*  in  a  variety  of  instances  in  the  reigns  of  King  Henry 

YIII.  and  his  three  children.  It  can  change  and  create  afresh 
even  the  Constitution  of  the  Kingdom,  and  of  Parliaments  them- 
selves, as  was  done  by  the  Act  of  Union,  and  the  several  Statutes 
for  triennial  and  septennial  elections.  It  can,  in  short,  do  every 
thing  that  is  not  naturally  impossible,  and  therefore  some  have  not 
scrupled  to  call  its  power  by  a  figure  rather  too  bold,  the  omni- 
potence of  Parliament." 

My  Lords,  I  say  that  the  measures  which  Parliament  from  time 

to  time  has  resorted  to  could  not  have  been  beneficiaUy 

JJ^J^^JJJ^cS^       passed,  could  not  have  been  carried  into  effect,  and 

with  the  People,     ^ould  uot  havc  been  submitted  to  by  the  people, 

unless  there   had  been    this  free  communication  between    Par- 
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liament  and  those  by  whom  the  laws,  when  enacted,  were  to  be 
obeyed. 

I  will  b^  leave  to  give  your  Lordships  a  few  instances.    The 

Monasteries  were  to  be  dissolved  in  the  reign  of  Henry 
conimunkfttioD!^      VIII.    The  people  were  very  much  attached  in  some 

parts  of  the  country  to  those  institutions.     They 
supprenioii  of       denTcd  great  benefit  from  the  charity  doled  out  by 


97  Hen.  8,  e.  S8,     the  mouks,  and  their  professions  of  sanctity  and  ab- 

stmence  were  believed  to  be  smcere.  But  there  were 
Commissioners  appointed  to  inquire  into  the  abuses  and  vices  which 
prevailed  among  them.  The  Commissioners  made  a  report,  showing 
those  abuses  and  vices  to  a  frightful  extent.  It  is  stated  by  Mr. 
Hume  and  other  historians,  that,  in  order  to  prepare  the  nation  for 
the  dissolution  of  the  Monasteries,  the  reports  of  the  Commissioners 
were  published  and  circulated  among  the  people ;  and  if  the  people 
had  not  been  prepared  by  the  circulation  of  those  reports,  they  pro- 
bably would  have  considered  the  Statute  of  the  27th  Henry  VIII., 
by  which  the  Monasteries  were  dissolved,  as  an  act  of  sacrilege 
and  spoliation. 

Let  me  refer  your  Lordships  to  the  Exclusion  Bill,  which  twice 

passed  the  House  of  Commons  in  the  reign  of  Charles 
SSTcTt  *to  ^^'>  "when  the  heir  presumptive  was  to  be  set  aside, 
SfcSSSr^**"    and  a  new  line  of  devolution  was  to  be  given  to  the 

Crown.  Could  it  be  expected  that  the  people  would 
submit,  unless  the  grounds  were  previously  laid  before  the  people, 
upon  which  that  measure  was  to  be  justified  ?  It  was  for  that  reason 
tbat  the  Parliament,  of  which  Sir  William  Williams  was  the  Speaker, 
published  to  the  world  some  of  the  facts  upon  which  the  Exclusion 
Bill  was  to  be  justified. 

But  let  me  take  a  more  recent  instance, — ^the  B.^ncy  Bill,  in  the 

reign  of  George  III.  Was  it  not  of  the  last  import- 
t«np.G«o.3'         «"ice  for  the  peace  and  tranquilhty  of  this  country, 

that  before  the  Regency  Bill  passed,  by  which  in  fact 
the  Sovereign  upon  the  Throne  was  superseded,  the  people  should 
be  informed  of  the  facts  by  which  it  was  rendered  necessary  ? 
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My  LordBy  the  habeas  corpus  Act  baa  been  repeatedly  sospended. 
Can  it  be  expected  that  the  people  would  Bubmit 

CsMf  of  tuipen-  *■  ir      jt 

iion  of  HabcM    even  to  a  temporary  loss  of  their  liberties,  unless 

Coipui. 

they  were  preyiously  shown  the  necessity  for  bo 
severe  a  restriction  7 

So,  my  Lords,  as  to  measures  more  within  the  scope  of  ordinary 

legislation, — such  for  instance,  as  the  recent  AboUtion 
vcry"*T  ^  *^    0^  Slavery  in  our  Colonies — ^the  Reform  of  Municipal 

Corporations — the  amendment  of  the  Poor-laws, — 
all  these  measures  have  been  preceded  or  accompanied  by  the  pub- 
lication of  Reports  from  Committees  of  the  Houses  of  Pariiament, 
which  of  necessity  contained  much  criminatory  matter. 

My  Lords,  with  regard  to  gaols,  the  subject  to  which  this  publi> 

cation  peculiarly  refers,  is  not  this  power  of  onn* 

Preient  Report  a«  r  ^  »  r 

to  nguutioo  of    munication  necessary  both  for  efficient  enquiry  and 

Gaols. 

usefiil  legislation  7  Hiere  has  been  a  great  deal  said 
of  kte  of  the  discipline  of  gaols,  of  soHtary  confinement,  of  the 
silent  system,  of  the  restraints  that  are  to  be  put  upon  receiving 
books,  and  the  manner  in  which  the  prisoners  are  to  spend  their 
time.  Is  it  not  of  great  importance  that  the  public  should  be  in- 
formed of  the  grounds  upon  which  any  bill  should  pass  for  the  re- 
gulation of  gaols  7  If  there  are  to  be  additional  restraints — ^if 
there  is  to  be  the  silent  system  established — ^if  there  is  to  be  soli- 
tary confinement — ^if  there  is  to  be  a  check  put  upon  the  free  in- 
troduction of  books,  is  it  not  most  desirable  first  to  disclose  to  the 
public  the  grounda  upon  which  the  new  plan  is  to  be  defended, 
and  to  prepare  the  people  to  do  all  in  their  power,  by  their  co- 
operation, to  carry  it  into  efiect,  instead  of  the  public  sympathy 
being  excited  in  favour  of  those  who  might  be  considered  the 
victims  of  needless  severity  7 

Again,  my  Lords,  how  are  the  inquistorial  powers  of  the  House 

of  Commons  to  be  exercised  advantageously,  unless 

powers'  of  House    they  lutvc  the  mcans  of  informing  the  public  of  the 

wTOT^te*  pro.    grounds  upon  which  they  proceed  7     If  they  were  to 

IlitiLJIuwiSin.    i^^'"'^  ^^  ^^^  conduct  of  a  Magistrate  and  to 

Digitized  by  VjOOQIC 


FARLUMENTARY  PRIVILEGE.  361 

to  **>•    address  the  Crown  that  he  might  be  remoyed  fipom 

People.  ^ 

the  Commission  of  the  Peace,  would  it  not  be  unjust 
to  that  Magistrate,  would  it  not  be  unjust  to  the  public,  that  the 
House  should  not  have  it  in  their  power  to  communicate  the  infor- 
mation upon  which  they  acted  ?  There  was  an  investigation  in  the 
inatmn    •  House  of  Commous,  a  few  years  ago,  respecting  the 

Addrat  to  re-       conduct  of  a  magistrate,  Mr.  Kenrick ;  my  Lord 

move  Magistnitcw 

Mr.  Knrick's  Dennum  will  remember  it.  I  think  his  Lordship, 
when  a  Member  of  the  House  of  Commons,  took  an 
actiye  part  in  it.  That  was  a  most  useful  exercise  of  the  inquisi- 
torial functions  of  the  House  of  Commons.  It  was  extremely  im- 
portant that  the  charges  against  Mr.  Kenrick  should  be  inquired 
into.  I  say  that  it  was  due  to  him  and  to  the  community,  that  the 
&cts  which  were  proved  in  the  course  of  the  inquiry,  should  not  be 
confined  to  the  658  Members  of  the  House  of  Commons,  and  ac^ 
eordingly  they  were  laid  before  the  British  people. 

But  let  me  put  this  case.  By  law,  although  the  Judges  are 
happily  independent,  and  I  hope  ever  will  remain  so,  there  is  a 
power  g^yen  to  the  Crown  upon  an  Address  of  both 
Judge.  '*°^*  Houses  of  Parliament  to  remoye  them.  Suppose 
that  a  Kelynge,  or  a  Jefieries,  or  a  Scroggs,  should 
again  arise,  and  there  should  be  a  chai^  brought  against  such  a 
Judge,  and  both  Houses  of  Parliament  should  agree  in  addressing  the 
Crown  to  remoye  him.  Or  suppose,  what  may  happen  at  some 
distant  tune,  that  a  Judge,  from  age  or  infirmity,  should  be  utterly 
incompetent  to  perform  the  duties  of  his  office ;  can  it  be  doubted 
that  either  House  of  Parliament  would  be  justified  in  making  an  in- 
quiry into  such  a  case  ? — ^They  may  find  that  the  charge  is  well- 
founded,  and  may  address  the  Crown  for  the  remoyal  of  the  Judge. 
But,  my  Lords,  what  would  the  public  say,  unless  they  were  in- 
formed of  the  grounds  upon  which  the  House  of  Commons  and  the 
House  of  Lords  proceeded  ?  Hie  public  properly  haye  the  utmost 
reyerence  for  the  Judges ;  they  would  deeply  resent  any  attack  upon 
their  independence,  or  their  character,  or  dignity,  and  I  say  that 
the  public  would  be  highly  dissatisfied,  unless  they  were  informed. 
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and  informed  before  the  act  done,  of  the  grounds  npon  which  a 
Judge  is  to  be  disphiced.  And  shall  it  be  said^  that  if  corruption 
shall  be  proved  against  a  Judge,  and  the  Commons  have  in- 
quired into  it,  and  wish  the  public  to  be  informed  of  the  evidence 
laid  before  them  to  convict  him,  this  corrupt  Judge  may  bring 
an  action  against  an  officer  of  the  House  of  Commons  for  au- 
thorizing the  pubhcation  of  that  evidence  ? 

My  Lords,  with  reference  to  part  of  the  proceedings  of  the  House 
AfaMiuteneoenity  ^^  Commons,  I  will  show  your  Lordships  the  absolute 
vJteT^^liS** joi^  ^^  indispensable  necessity  that  they  should  be  pub- 
>>^-  lishedf  and  I  will  show  your  Lordships  that  there 

is  in  point  of  law,  no  distinction  between  that  part  of  their  proceed- 
ings which  must  inevitably  be  made  public  and  this  pq)er,  the 
publication  of  which  we  are  now  considering.  With  reference  to 
the  Votes  and  Journals  of  the  House  of  Commons,  they  must  be 
made  public.  The  Votes  of  the  House  of  Commons  are  notice  to 
.    all  the  world  of  what  those  Votes  contain.    All 

AH  persons  bound 

tonotioetiie  persous  are  bound  to  take  notice  of  the  contents  <^ 

Votes. 

the  Votes.  The  House  of  Lords  have  repeatedly 
said  that  they  would  take  notice  of  the  Votes  of  the  House  of 
Commons.  With  regard  to  bringing  in  private  Bills,  with  regard 
to  the  observance  of  the  Sessional  Orders,  with  r^;ard  to  election 
petitions,  with  regard  to  everything  to  which  those  Votes  apjdy 
and  in  which  the  public  is  concerned,  notice  must  be  taken  of  them 

Man  ofth  **  *^®  P®"^  ^^  *^®  parties.    Many  of  the  ordara 

orders  ofthe  stated  in  the  Votes  have  the  force  of  law ;  and  will 

House    of   Com-  „  ,  i  i  t     i         •    « 

moos  haye   the    you  not  allow  the  people  to  know  what  the  law  is  i 

To  deny  this,  and  to  punish  for  the  ignorance  of  that 

which  you  will  not  allow  to  be  known,  would  be  a  tyranny  for 

which  there  is  no  precedent  in  modem  history.    With  regard  to 

the  Journals,  they  are  publud  juris, — any  person  has 

^     the  rieht  to  eo  to  the  House  of  Commons  and  in- 

Journals  are  pub-  ^  ° 

Udjuris.  gpect  the  Journals,  and  take  a  copy  of  any  part  of 

them  in  which  he  has  an  interest.  The  Journals  of  the 

Journalsofllouse.      jj^^  ^^   j^^  ^  ^^^^  ^j  ^^^   ^^^^  ^  ^^ 
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ofLoids  are  re-  mitted  to  be  lecords  ;  whether  the  Journals  of  the 
House  of  Commons  be  so  or  not  is  yet  a  contro- 
verted question ;  but  the  Journals  of  the  House  of  Lords  are  to  be 
treated  as  records,  like  rolls  recording  the  proceedings  of  this  High 
Court  which  I  have  the  honour  to  address. 

Then  the  Votes  and  Journals  being  open  to  all  theworld,  and  any 

jj  person  having  a  right  to  make  a  copy  of  them,  or  to 

or  ifkdtetmcbt  lie    circulate  them,  I  wish  my  Learned  Friend  in  his 

for     fn^ittfT     COO- 

caiBed  in  Votes  or    reply  to  tell  me  distinctly  whether  for  any  thing  that 
""  appears  in  the  Votes   or  the  Journals,  they  being 

circulated  for  the  public  information,  an  action  or  indictment  would 
lie  against  the  printer  of  the  House  of  Commons,  or  against  the 
Speaker  of  the  House  of  Commons  7  Would  an  action  or  indict- 
ment He  against  the  Lord  Chancellor  presiding  in  the  House  of 
Lords,  or  against  the  printer  of  the  Lords,  if  any  thing  criminatory 
appear  in  their  Journals  7  If  my  Learned  Friend  says  it  would^ 
then  I  think  he  will  lay  down  a  very  monstrous  and  startling  pro- 
poaition»  which  must  very  much  alarm  all  who  have  presided  on 
the  Woolsack,  or  who  aspire  to  preside  there,  because 
twe«n  i^ota  and  there  may  be  and  often  has  been  criminatory  matter 
p^^m^'oco!^  introduced  into  the  Journals  of  both  Houses  of  Par- 
v2te»*'aSrjot^  liament.  In  truth,  your  Lordships  will  see  that 
Halt,  and  oeea^   there  really  is  no  distinction  between  the  Votes  and 

donaUy  publMied  ^  "^ 

•epvatdy.  JouHIjEds,  or  between  them  and  those  papers  which 

are  sometimes  inserted  in  the  Votes  and  Journals 
and  sometimes  are  separately  printed. 

My  Lords,  I  must  have  a  direct  answer  from  my  Learned  Friend, 
as  to  whether  he  says,  that  for  what  appears  in  the  Votes  and 
Journals  of  either  House  of  Parliament  an  indictment,  or  an  action 
wiU  lie  against  those  ministerially  concerned  in  the  printing  and 
publication  of  them.  It  would  be  monstrous  to  say,  that  an  indict- 
ment or  an  action  would  lie  against  the  Printer  or  the  Speaker  of 
the  House  of  Commons  for  that  which  appears  in  the  Votes  and 
Journals, — ^which  are  and  always  have  been  for  public  information, 
— ^which  the  public  have  a  right  to  examine,— of  which  they  have 
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a  right  to  take  a  copy, — and  which  may  he  given  in  evidence  in 
a  Court  of  justice. 

The  Journals  of  the  House  of  Commons  I  have  known  repeatedly 
to  he  given  in  evidence  in  this  Court ;  and  they  may 
of  comirom''^    ^  givcu  in  evidence  just  as  much  as  the  Records  of 
d^«  ^n  *co^    ^y  ^^^^  ^^  Justice  m  Westminster  HaU. 
otiAw.  I  think  I  may,  without  presumption,  say,  that  if 

there  could  he  no  action  or  indictment  for  that 
which  appears  in  the  Votes  or  Journals,  there  can  he  none 
for  papers  which,  having  hecome  part  of  the  pro- 
ti^TJut^of^^ihe  ceedings  of  the  House  are  separately  puhlished.  The 
hotJT^'T  cmor  ^^ort  in  question  had  hecome  part  of  the  proceed- 
"'^'"^  ings  of  the  House,  and  is  allowed  to  have  heen  pub- 

The  Votes  for-    Ushed  by  the  authority  of  the  House. 
IT Ae^ftS^^        What  are  the  Votes ?— The  Votes  merely  detail  a 
*°«^  part  of  the  proceedings  of  the  House.  My  Lords,  an- 

ciently the  Votes  contained  every  thing.  If  you  will  go 
someHmet  even    a  certain  wav  back  you  wiU  find  even  the  speeches  of 

the  Speechei.  ff  j  r 

Members  sometimes  stated  in  the  Votes.  According 
to  the  present  practice,   (if  your  Lordships  are  judicially  to  take 

notice  of  it,)  it  often  happens  that  with  the  Votes 
^  pubmhed  in  Petitions  are  published ;  they  are  published  in  what 
vStwr*""^^**    is  called  a  Supplement  to  the  Votes,  forming  a  part 

of  the  Votes  themselves.  Hie  Beport  giving  rise  to 
this  action  might  have  been  published  in  a  Supplement  to  the 
Votes,  and  so  in  fact  have  become  a  part  of  the  Votes.  It  might 
have  been  entered  in  the  Journals ;  there  might  have  been  a  debate 
upon  it.  We  may  suppose  that  some  Member  had  moved  that  it 
should  be  read,  and  that  some  question  had  arisen  whether  it  should 
be  printed  or  not ;  Ayes,  so  many  ;  Noes,  so  many ;  and  then  the 
paper  itself,  this  very  report  of  which  Mr.  Stoekdale  oomphiins» 
would  iippear  in  so  many  words  in  the  votes  of  the  House  of  Com- 
mons. So  it  might  appear  in  the  Journals  of  the  House  of  Com- 
mons. There  might  have  been  the  division  to  which  1  refer ;  it  would 
then  appear  upon  the  Journals  of  the  House  of  Commons  as  well  as 
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in  ihe  votes  of  the  House  of  CommoiiB,  and  my  Learned  Friend  now 
must  make  his  election^  and  say  whether  the  Speaker  of  the 
Honae;,  or  the  printer  printing  by  his  order,  is  liable  to  be  indicted 
if  any  thing  criminatory  shall  appear  in  the  Journals  which  he  has 
ordered  to  be  printed  according  to  the  duty  imposed  upon  him  as 
Speaker  of  the  House  of  Commons. 

It  turns  out,  therefore,  as  I  humbly  apprehend,  that  the  Votes 
and  Journals  may  ex  concessis  be  printed  for  general  use ;  and  it 
turns  out  that  there  is  no  distinction  between  the  Votes  and  the  Jour- 
nals which  contain  part  of  the  proceedings  of  the  House,  and  other 
parts  of  the  proceedings  of  the  House  that  may  be  separately  pub- 
lished. It  must  depend  upon  the  will  of  the  House  whether  these 
are  all  printed  together,  or  whether  if  more  conyenient,  they  may 
be  printed  separately.  They  are  still  a  part  of  their  proceedings, 
and  the  proceedings  of  the  House  it  is  lawful  for  the  House  to  order 
to  be  published. 

2.  Now,  my  Lords,  I  come  to  the  question  of  Usage ;  and  if  your 

Lordships,  upon  the  arguing  of  this  Demurrer,  will 

""**■  inquire  into  the  existence  of  Privilege,  it  becomes 

indispensably  necessary  that  the  facts  on  which  it 


inquirT     for  th6 

court  to  antar.    depends  should  be  investigated.     I  do  allow  that 
tan  upon  a  Dc    ^^  inquiry  is  most  anomalous — I  point  it  out  to 


your  Lordships  as  most  anomalous — I  denounce  it 
as  most  anomalous  ;  I  say  that  it  ought  not  to  be,  that  it  cannot 
be  permitted, — I  say  that  your  Lordships  are  bound  by  what  ap- 
pears on  the  record,  and  that  your  Lordships  cannot  look  beyond 
the  plea  justifying  the  act  complained  of,  under  the  authority  of  the 
House  of  Commons  in  the  exercise  of  Privilege,  and  the  Resolution 
of  the  House  of  Commons  set  out  upon  the  plea  declaring  the  law 
of  Parhament  upon  this  subject.  It  does  seem  most  strange  that  I^ 
upon  arguing  a  Demurrer,  am  to  search  the  Journals  of  the  House 
of  Commons,  and  to  point  out  various  facts  for  your  consideration, 
which  if  there  had  been  an  issue  of  fact  might  have  been  material  to 
be  taken  into  consideration  by  a  Jury.  But  however,  my  Lords,  in 
arguing  the  existence  of  the  Privilege,  if  we  are  not  to  confine  our- 
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selves  to  the  Becord,  it  becomes  indispensably  necessary  to  follow 
the  coarse  which  would  be  pursued  in  the  House  of  Commons, — to 
see  what,  in  point  of  fact,  the  usage  has  been.  In  the  case  of  Lake  u. 
King,  a  case  I  shall  by-and-by  bring  particularly  before  your  Lord- 
ships, where  the  Court  had  no  means  by  examining  the  Record — 
of  knowing  what  the  law  of  Parliament  was, — ^the  Judges  consulted 
Parliament  men  as  to  what  was  the  usage  of  Parliament,  but  said* 
they  would  take  judicial  notice  of  it  when  they  had  ascertained  what 
H  was.  But  it  is  quite  clear,  that  it  does  not  lie  in  the  mouth  of 
my  Learned  Friend,  Mr.  Curwood,  to  make  any  objection  to  my 
stating  the  facts  which  I  am  now  going  to  bring  to  your  notice,  foF 
he  could  only  make  the  objection  by  saying  that  your  Lordships 
have  no  jurisdiction  at  all  upon  the  subject.  If  he  says  so,  cadii 
questio; — and  upon  my  first  ground  I  am  entitled  to  your 
judgment. 

Now,  to  save  your  Lordships'  time, — that  I  may  not  go  over  all 

the  entries  to  be  found  in  the  Journals, — I  must  use 

ISS  l^^JS!    the  freedom  to  refer  you  to  the  recent  Report  of  the 

Sf '*i?ivnJ^«  "S    Committee  of  the  House  of  Commons  upon  the  sub- 

Houie  of  Com-    jg^t.     Besides  the  instances  of  printing  and   pub- 

moDS,     8     May,      •  , 

1837.  lishing  that  are  set  out  by  the  Committee,  there  are  a 

good  many  others  to  the  same  eflfect,  of  which  I  have 
a  list  in  my  hand.  I  will  state  what  1  consider  to  be  the  result 
of  this  evidence.  I  am  now  upon  a  question  of  fact,  lu^uing  a  de- 
murrer, and  I  must  state  the  result  of  the  evidence. 

There  is  no  express  proof  of  usage  earlier  than  tha  year  1641, 

but  there  is  the  same  origin  given  to  a  publicadon 

^••^  p'Swh!    ^^^  general  circulation,  as  to  printing  for  the  use  of 

lag  In  1641.  ^ijg  Members.     There  is  no  proof  to  be  found  of 

Same  origin  ftw  *,*,',         i    »         xi. 

printing  lor  cae  of    printing  for  the  use  of  the  Members  before  tne  year 
Memben.  ^^^^^  ^^  ^  ^^^^  is  to  be  an  argument  against 

me,  by  reason  of  recent  origin,  it  would  apply  to  printing  for  the 
use  of  the  Members,  just  as  much  as  to  printing  for  the  use  of  the 

public. 
Your  Lordships  are  aware,  that  till  the  reign  of  Elizabeth  there  is 
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From      1641     to 
1680,  various  re- 
•ohitioiM      for 
ivinting  spcdfle 
pspen. 
Iiutanoe    in 
ThotnpMo'i  caw* 
8  How.  Sla.  TrL 
3»  32  C.  S,    A.o. 
1680. 


fedbre  uivttitton    qq  proof,  by  the  actual  exerdse  of  the  Privilege,  even 

vl  prioliog  lome  r  ^  x       j      •        ii 

other  mode  of  dr-  of  the  power  of  Commitment  itself.  My  Lords,  m  all 
tion  by  p«r!i».  probability  in  very  early  times,  before  pnntmg  was 
wmx  probebiy  in    ^jj^^^^g^  ^^^  ^^^g  ^^^^^  mcans  employed  for  the 

purpose  of  circulating  the  information  that  Parlia- 
ment thought  it  essential  the  public  should  possess.  Acts  of  Par- 
liament were  formerly  published  in  the  County  Courts  and  other  local 
tribunals,  and  there  is  very  httle  doubt  that  the  same 
medium  of  publication  might  be  adopted  by  Parlia- 
ment for  any  other  information  that  it  was  thought 
expedient  to  communicate.  The  earliest  order  for 
printing  I  think  is  the  30th  of  July,  1641.  It  was 
then  ordered,  that  the  Resolutions  of  the  House 
should  be  printed.  From  1641  to  1680,  there  are 
various  Resolutions  for  printing  specific  votes  and  papers,  and  an 
example  of  the  manner  in  which  that  is  done  your  Lordships  may 
see  by  referring  to  Thompson's  case  in  1680.  Here  is  the  form 
adopted  by  the  Speaker,  "  I  appoint  Francis  Smith  and  Benjamin 
Harris  to  print  this  Report  and  Resolution  perused  by  me,  accord- 
ing to  the  order  of  the  House  of  Commons,  and  that  no  other 
person  presume  to  print  the  same."  In  this  manner,  for  a  long 
course  of  years  after  1641  the  matter  was  conducted.  The  Speaker 
appointed  particular  persons  who  were  to  print  and  to  sell  the 
paper,  and  they  alone  were  to  do  so. 

In  1 680  a  general  resolution  was  adopted  for  printing  the  votes 
and  proceedings  of  the  House.  This  order  has  been 
renewed  every  Session,  and  by  authority  of  the  House 
a  printer  has  been  appointed  by  the  Speaker  for  that 
purpose ;  that,  is,  with  regard  to  the  general  votes 
and  proceedings  of  the  House.  Then  Reports  and 
Miscellaneous  Parliamentary  Papers  have  also  from 
time  to  time  been  printed  under  the  distinct  orders  of  the  House. 
To  this  course  the  single  exception  is  to  be  found  in  the  year  1702, 
when  the  general  order  for  printing  the  votes  and  proceedings  was 
for  a  short  time  suspended.     But  even  during  that  interval,  when 


General  Toolution 
for  printing  Votes 
end  prooeedingi 
of  the  Houae, 
A.D.  168a 

Renewed  every 
SflMion 
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the  general  order  was  soBpeiided,  there  were  orders  for  printiiig  and 

publishing  particular  Papers,  and  these  were  not  all  confined  to  the 

use  of  the  Members.     From  the  statements  in  the  Report^  and  the 

evidence  subjoined,  it  will  appear  that  a  consideiable  saiplns  of 

copies  beyond  what  was  required  for  the  use  of  the  Members,  le* 

mained  in  the  stores  under  the  control  of  the  officers  of  the  House» 

and  that  it  was  usual  for  the  Speaker  to  authorize  the  supply  of 

additional  copies  of  Papers  to  such  Members  as  might  desire  them. 

The  sale  of  Parliamentary  Papers  has  always  pre- 

mentanr  Papen      Tailed  to  a  Considerable  extent,  and  though  not  for. 

vaoed.  mally  authorized,  yet  with  the  full  knowledge  not 

only  of  individual  Members,  but  of  the  Speaker  and 

the  officers  of  the  House. 

My  Lords,  it  has  been  said  that  this  began  during  the  Long  Par- 

.    ,  Uament : — ^but  it  beean  when  the  King  was  in  his 

Objection  as  to  *  °  ® 

origin  of  usage       palacc ; — whcn  the  Government  was  r^;nlBrly  pro- 

dttring  Long  Par- 

lument ;  but  be-  cecdiug ; — ^wheu  there  was  a  constant  intercourse  kq»t 
fore^c.  I.  with-  ^p  between  Charles  I.  and  the  Parliament, — and  when 
statutes  passed  at  Acts  Were  passed  which  are  now  the  law  of  the  land. 
law.  It  is  said  by  Hatsell,  and  by  other  writers,  that  pre- 

cedents are  not  to  be  quoted  that  occur  after  Chariea 
L  had  left  London  and  had  gone  to  erect  his  standard  in  the  North, 
abandoning  Parliament  to  their  own  course  of  proceeding.  My 
Lords,  the  precedent  upon  which  I  rely  occurred  before  that  era, 
and  while  Charles  was  in  full  possession  of  the 
STr-^S     GoTemment. 

Without  intemip.        r[ijjg  ggjj^g  coursc  was  coutinued  upon  the  Restor- 
ation, and  from  thence  down  to  1680  without  in- 
terruption, and  no  doubt  ever  was  entertained  at  that  time  of  day 
respecting  its  legality. 

I  wish  also  to  draw  your  Lordships'  observation  to  a  debate  on 
the  subject  that  occurred  in  the  House  of  Commons 

Debate  in  H.  C.  ^ 

on  the  sui^ect;  in  1680,  whcu  (vdth  the  exception  of  Mr.  Secretary 
1506,  32  Car.  «,  Jeukins)  it  was  unanimously  agreed  that  the  practice 
A,  o.  1680-1.  should  be  persevered  in.     I  will  only  read  one  or  two 
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very  short  extracts  £rom  this  dehate^  to  show  what  was  the  general 
understanding  on  this  point  of  the  most  eminent  men  at  that  time. 

Sir  John  Hotham  says,  "  The  hist  Parliament,  when  you  were 
moved  to  print  your  votes^  it  was  for  the  security  of  the  nation,  and 
you  found  it  so ;  it  preyented  ill  representations  of  us  to  the  world 
by  hlse  copies  of  our  votes,  and  none  donbted  your  honour  in  the 
care  of  it ;  and  I  am  confident  that  this  House  will  be  no  more 
ashamed  of  their  actions  than  the  last  was.  Printing  our  votes 
will  be  for  the  honour  of  the  King  and  safety  of  the  nation.  I  am 
confident,  if  it  had  been  necessary,  you  would  have  had  petitions 
from  the  parts  I  come  firom,  that  your  actions  might  be  made 
pabHc." 

Sir  m^lliam  Cooper  says,  ''  That  which  put  me  upon  moving  the 
printing  your  votes  the  last  Parliament  was  false  papers  that  went 
about,  in  former  Parliaments,  of  the  votes  and  transactions  of  the 
House.  Let  men  think  what  they  please,  the  weight  of  England  is 
the  people.'* 

The  only  objection  that  was  made  came  from  Mr.  Secretary  Jen- 
kins ;  and  he  does  not  at  all  question  the  legality  of  the  practice ; 
he  only  doubts  the  expediency  of  it,  and  whether  it  be  according  to 
the  dignity  of  the  House.  He  says,  "  1  beg  pardon  if  I  consent 
not  to  the  motion.  Consider  the  gravity  of  this  assembly.  There 
is  no  great  assembly  in  Christendom  that  does  it.  It  is  against  the 
gravity  of  this  assembly,  and  it  is  a  sort  of  appeal  to  the  people. 
It  is  against  your  gravity,  and  I  am  against  it."  My  Lords,  he  was 
a  great  lawyer;  if  he  had  considered  it  illegal  he  would  have  rested 
his  objection  on  that  ground. 

From  1641,  many  of  the  papers  printed  by  order  of  the  House 
purport'on  the  face  of  them  to  be  printed  and  pub- 

From  1641  to  tot-      ^     ^  ^  *^ 

ter  half  of  18th  lishcd  "  By  Order,"  with  the  appointment  of  the 
*^    ''  ^^^tSbtd    Speaker  for  printing  set  out  on  the  back  of  the  title- 


^b^^^'^^dpur-    P*8®* — sometimes  with  a  note  at  the  foot  of  the  paper 

Shldby^IdSrf    *^*  *^^  *"^®  ^^^  *^^^  **  *^®  "^°P  ^^  ^^^  person 
■i-c.  -stho  printed.     This  mode  of  selling  by  the  printer 

continued  till  past  the  middle  of  last  century. 
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Since  then,  and  till  recently,  these  papers  have  been  piinted  only 
Afterwards  print-  ^^  ^^^  printer  of  the  House  5  and  there  has  been  no 
ed  by  printfar  of    appointed  placc  for  the  sale  of  them  :  but  they  were 

the  House.  .,..,..,.  ,     .        ,     . 

printed  for  distribution  and  circulation. 

The  number  of  copies  printed  has  always  considerably  exceeded 
the  number  of  Members  of  the  House,  and  has  yaried  according  to 
the  probable  demand,  from  the  pubUc  interest  taken  in  the  subject* 

These  are  all  facts  quite  inconsistent  with  the  notion  of  the 
printing  only  of  658  copies  for  the  use  of  the  Members.  The  extra 
copies  have  been  distributed  to  the  pubHc  in  different  modes,  as  de» 
tailed  in  the  Report  to  which  I  haye  referred ;  but  there  is  no  doubt 
that  these  papers  were  made  accessible  to  the  public,  partly  by  pur- 
chase from  officers  of  the  House,  partly  by  gratuitous  distribution 
under  authority  of  the  Speaker,  and  yery  generally  from  copies  ob- 
tained by  appUcation  to  Members  of  the  House.  The  public  libra- 
ries haye  always  been  supplied  with  copies  of  all  these  pubtications  ; 
and  in  these  public  libraries  they  haye  been  perused  by  all  inquirers, 
without  the  apprehension  of  action  or  indictment. 

It  is  material  for  your  Lordships  to  bear  in  mind,  that  the  orders 
of  the  House  for  printing  haye  been  in  two  distinct  forms, — one  di- 
recting the  printing  in  general  terms,  the  other  for  the  use  of  the 
Members.  Sometimes,  upon  a  reference  to  the  Journals  (if  your 
Lordships  are  to  refer  to  the  Journals),  you  will  find  that  upon  de- 
bate, the  general  printing  is  negatiyed,  and  a  limited  resolution 
adopted.  Your  Lordships  may  think  it  not  immaterial  that  the 
House  negatiyed  the  yote  for  the  general  printing,  and  ordered  it 
only  to  be  printed  for  the  use  of  the  Members,  where  they  judged  it 
was  unnecessary  that  it  should  be  for  general  circulation.  There 
are  cases  in  which  certain  papers  haying  been  directed  to  be  printed 
for  the  use  of  the  Members, — ^there  are  second  orders,  which  are 
made  after  a  short  interval,  for  printing  the  same  papers  without 
any  such  restriction.  When  a  paper  is  first  printed  for  the  use  of 
the  Members,  aud  is  afterwards  ordered  to  be  printed  without  any 
restriction  whatever,  there  is  a  much  larger  impression  than  when 
it  was  printed  for  the  use  of  the  Members. 
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Now  with  r^ard  to  sale ;  the  open^  avowed,  notorions  Bale  of  the 
Votes  and  usual  proceedings  has  continued  without 
proocedinp  luve  ^^7  interruption  whatever  for  above  150  years.  I 
•iway*  been  lou.  ,^^^  bcforc  Speaking  of  occasional  papers  that  were 
separately  published ;  I  am  now  speaking  of  the  Votes  and  usual 
proceedings.  The  sale  has  continued  by  the  printer  appointed  by 
the  House  without  interruption  since  its  commencement, — an  open 
sale  to  all  mankind  of  everything  that  appeared  in  the  Votes  and  the 
Supplement  to  the  Votes, — ^which  might  have  included  this  very 
publication. 

At  first,  my  Lords,  the  whole  expense  of  the  paper  and  printing  of 
the  Votes  was  defrayed  by  the  sale,  and  a  profit  re- 
^^J^V^riSt-  mained,  which  was  accounted  for  to  the  Speaker. 
mL  ^^bi  ^  Subsequently,  the  expense  of  printing  having  become 
qncDtiy.  the  ex-  morc  than  the  receipts,  the  account  was  transferred 
gTMtcrtbantiie  to  the  Treasury.  The  printer  has  accounted  for 
count  tauiffe^  sums  received,  and  the  deficiency  has  been  paid  to 
to  the  Trearary.      |j^  j^y  ^j^^  public.     Thus  any  persou  might,  as  of 

tiighty.  procure  all  these  Votes  and  Proceedings,  upon  paying  a  regu- 
lated price. 

Then    with  regard   to  the    papers   published  separately,    and 

not  ordered  to  be  printed  and  sold  by  a  particular 

Puriimcntarypap     printer. — De    focto    there   has    been  no  difficulty 

pen  might  always  . 

be  obtahied.  in  any  person,  for  money,  getting  a  set  of  all  Par- 

liamentary Papers, — ^from  time  to  time  as  they  have 
been  pubhshed,-— <luring  the  Session,— or  at  the  end  of  the  Session, 
— or  in  obtaining  a  similar  collection  during  any  period  which  he 
might  think  it  material  that  he  should  possess  them.  The  Speaker 
has  from  time  to  time  distributed  sets — ^not  only  among  Members, 
but  given  them  away  to  all  who  soHcited  them,  and  who  he  thought 
would  make  a  proper  use  of  them.  Upon  the  application  of  a 
Member  of  the  House,  in  favour  of  his  constituents  or  of  his  friends, 
there  has  never  been  the  slightest  difficulty  in  procuring  and  circu- 
lating any  papers  that  the  House  has  ordered  to  be  printed. 

Here  you  have  usage  therefore  for  the  privilege  such  as  it  is  set 
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out  upon  this  record.  The  usage  nuiy  baye  subaiBted  much  longer ; 
it  may  have  began  soon  after  printing  was  invented ;  it  may  haye 
been  a  substitution  for  another  mode  of  publication  that  had  for- 
merly been  adopted,  and  which  may  in  substance  have  been  practiaed 
as  long  as  the  House  of  Commons  has  existed.  But  setting  aaide 
conjecture  and  probability^  you  have  direct  and  positiye,  and  incon- 
trovertible evidence  of  an  uninterrupted  usage  for  a  period  of  two 
centuries. 

N0W9  my  Lords,  will  my  Learned  Friend  say  that  this  usage  has 
been  confined  to  publications  that  were  not  < 


Papmioimi>-        tory  ?  No ;  I  am  sure  he  never  will  take  such  ground. 

Uihfd  often  ooii> 

tdned  eriminft.       There  havc  been  constantly  publications  of  this  sort 

tory  matter. 

which  have  brought  most  serious  charges  against  in- 
dividuals, whose  wounded  feelings  were  thought  to  deserve  less  con- 
sideration than  a  regard  for  the  public  good.  My  Lords,  I  may 
refer,  as  instances,  to  the  Reports  respecting  the 
i^^^rtf^n  South  South  Sea  Bubble,  to  the  Reports  respecting  the  con- 
stave  tiSJ;  ^^^^  ^^  *^«  ^lavc  Trade,  and  to  the  Reports  respecting 

j^Mi^cor-  Municipal  Corporations;  I  give  these  only  by  way  of 
sample.  There  can  be  no  doubt  that  every  Session 
there  have  been  papers  published  by  the  House  containing  crimina- 
tory matter — not  libels,  because  to  use  the  word 
Slt°S^  "Uber  is  merely  begging  the  question-aUbel  is  an 
nociibeUoiM.  unjustifiable  publication  which  the  law  condemns — 

but  containing  criminatory  matter.  I  believe  there  has  been  no  Ses- 
sion for  nearly  two  centuries,  in  which  there  have  not  been  publica- 
tions by  the  authority  of  the  House,  which,  if  distributed  without 
authority,  might  have  been  called  libels,  and  which  would  have 
afforded  the  foundation  of  an  action  or  indictment. 

3.  So  much  as  to  usage ;  and  having  shown  necessity  and  usage, 
I  am  now  to  show  acquiescence.  My  Lords,  it  is  only 
Thw  Ground.  nccesssry  for  me  to  point  out  to  your  attention  that, 
AcquieHenee.  ^^^  ^^^  exception  of  what  was  done  in  the  lawless 
reign  of  James  the  Second,  reprobated  equally  by  my  Learned  Friend 
and  by  myself,— from  the  time  these  publications  began,  down  to 
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Uie  time  Mr.  Stockdale  brought  his  action,  there  has  not  been  one 
action  brought,  or  one  indictment  preferred^  for  any  publication  by 
either  Houbc  of  Parliament.  But  according  to  my  Learned  Friend 
there  \b  no  privilege,  no  protection,  for  these  publications ;  every 
person  not  a  Member  of  Parliament  is  liable  to  an  indictment,  or 
an  information,  or  an  action,  who  has  possessed 
whaenoaetioa      or  made  any  use  of  them.     Is  not  this  acquies- 

totooght,  ttnng  .  ^  ^ 

piaumptioo  that     ccuccT     My  Lords,  I  referred  your  Lordships  yes- 
uttieiDD,  feet.       tcrday  to  Littleton,  s.  108,  where,  speaking  of  the 

106. 

Statute  of  Merton,  he  says,  that  **  no  action  being 
Per  Bailer,  brouffht,  provcs  that  no  action  will  lie."     So  Mr. 

coux  9.  Kdm,        Justice  Buller  says,  that  **  an  universal  silence  in 

9  TWmff   fiOl 

Westminster  Hall  on  a  subject  which  so  frequently 
gives  occasion  to  litigation,  is  a  strong  argument  to  prove  that  no 
snch  action  can  be  sustained," 

My  Lords,  it  would  be  monstrous  to  say  that  the  printing  for 
public  use  is  now  an  innovation,  and  is  actionable.  I  have  shown 
your  Lordships  that  it  has  been  practised  for  two  centuries,  and 
that  it  has  prevailed  without  any  question  or  objection.  The  inno- 
vation is  not  in  the  practice  of  which  my  Friend  complains ;  the 
innovation  is  in  bringing  this  action,  which  is  prima  impressianis, 
and  is  unsupported  by  any  analogy. 

I  would  just  ask  my  Learned  Friend  what  he  would  say  to  a  Bill 

that  is  passing  through  Parliament  T  Must  the  number 
Amoopicf  ofBiUs    of  the  copics  of  that  Bill  be  limited  to  658  ?  If  there 

to  be  limited  to         ,  _.__  ^       ,.   -         ,  .  .  .  ,     - 

nee  of  Mcmben?     be  a  Bill  for  disfranchismg  a  borough  for  corruption, 
and  containing  chanres  asainst  individuals,  may  not 

Sueh  asaBUlibr  oo-o  ^         ^ 

dkftancMsiog  a       that  be  circulated  in  the  borough,  that  those  who 

DOVOUfftl  cOf  OOP*  A 

xuptioD.  have  an  mterest  in  it  may  be  made  aware  of  its  con- 

tents, and  may  have  an  opportunity  of  refuting  what 
is  there  stated,  and  of  defending  their  rights  ?  Does  my  Friend  take 
a  distinction  between  a  Bill  passing  through  Parliament  and  any 
other  part  of  the  proceedings  of  the  House  ?  I  can  see  no  distinction, 
and  if  this  doctrine  were  to  prevail,  any  person  who  in  the  preamble 
of  a  Bill  might  be  said  to  have  committed  any  offence  for  which  he 
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is  to  be  puniflbed^  upon  proving  tbat  a  copy  of  tbb  Bill  has  beeH 
ezbibited  to  a  person  not  a  Member,  migbt  bring  an  action  or  prefer 
an  indictment. 

Just  see  the  consequence  wbich  will  necessarily  follow  from  the 

doctrine  of  the  responsibility  of  the  Speaker.     Erery 

c«»«vi«ice.  tt«t    person  who  thinks  that  his  character  is  at  all  affected 

would  follow  from      ^ 

responsibility  of  by  such  a  publication  as  this,  may  call  Jbhe  Speaker 
before  any  tribunal,  either  civil  or  criminal,  and  it  is 
to  be  submitted  to  that  tribunal  whether,  according  to  the  law  of 
libel,  he  is  guilty  or  innocent.  And  if  there  be  anything  that  ia 
published  which  is  libellous,  according  to  the  definitions  we  have  of 
a  libel  in  the  books,  then  he  may  be  convicted  and  punished.  It 
has  been  said  that  whatever  is  hurtful  to  the  feel- 
Aooording  to  legal    i^gg  ^f  another  is  a  UbeL  and  if  there  be  anything: 

deOnitioc,  every  o  —»  .^  o 

thing  hurtnii  to      hurtfol  to  the  feelin&n  of  an  individual  in  a  report  of 

another'i  feelingi 

is  a  libel.  the  Housc  of  Commous,  the  Speaker  is  to  answer  for 

the  alleged  libel. 
My  Lords,  I  find  it  laid  down  in  Hawkins's  Reas  of  the  Crown, 

that  it  is  a  libel  to  attack  any  private  individual ;  and 
e.«s,  S.7.        '     ^^  is  there  said,  *'  it  is  certain  that  it  is  a  very  high 

aggravation  of  a  libel  that  it  tends  to  scandalize 
the  Gk)vemment,  by  refiecting  on  those  who  are  entrusted  with  the 

administration  of  public  afhirs,  which  doth  not  only 
RefleetioDson        endamper  the  public  peace,  as  all  other  libels  do,  by 

GoTenmcnt  are  °  r  r 

ubeiious.  stirring  up  the  parties  immediately  concerned  in  it  to 

acts  of  revenge,  but  also  has  a  direct  tendency  to  breed  in  the 
people  a  dislike  of  their  governors,  and  incline  them  to  fiiction  and 
sedition." 
According  to  this  doctrine,  if  there  be  any  resolution  of  the 
House  of  Commons  which  tends  to  criminate  the 

Would  Speaker  .  ,     -.  . 

beiiabie  for  order-  Ministers  of  the  Crowu,  and  this  is  published  m  the 
R^kitioD  o?H.  usual  way,  the  Speaker  of  the  House  of  Commons^ 
Mta^f  *'*°'  ■  and  all  concerned,  are  liable  t»  be  indicted  for  such  a 
publication ;  and,  moreover,  the  Attorney-general 
might  file  his  criminal  information  against  the  Speaker,  after  the 
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fashion  "of  Sir  Robert  Sawyer  in  prosecuting  Sir  William  Wil- 
liamB. 

"What  may  happen  on  a  change  of  Administration  ?  A  dissolu- 
tion of  Parliament  takes  place.  If  the  nation  approve  of  the 
change,  a  House  of  Commons  is  returned  with  a  majority  to  sup- 
port the  new  Minister.  There  may  then  be  prosecutions  directed 
by  the  triumphant  party  against  their  opponents  who  have  fallen 
firom  power, — ^in  the  shape  of  indictments  or  informations  for  pub« 
lisbing  the  proceedings  of  a  former  Parliament. 

My  Lords,  in  what  a  situation  is  the  Speaker  to  be  placed  ?  Or, 
the  Lord  Chancellor,  for  he  is  the  Speaker  of  the 

Lfltd  Chancellor  *^ 

In  nme  lituatiaii  Housc  of  Lords,  and  he  would  be  placed  in  a  situa- 
tion of  equal  peril.  He  has  not  the  same  authority 
aa  the  Speaker  of  the  House  of  Commons  ;  he  cannot  control  the 
proceedings  of  the  House  of  Lords  in  deciding  questions  of  order ; 
he  does  not  select  the  peer  who  is  to  address  the  House ;  but  he 
ia  the  Speaker  of  the  House  of  Lords 

Lord  Brougham. — He  merely  puts  the  question  ;  he  need  not  be 
a  member. 

Mr.  Atiorney-QeneraL — He  need  not. — I  know  a  memorable 
instance  of  a  Lord  Chancellor  who  took  his  seat  on  the  Woolsack, 
and  was  Speaker  some  hours  before  he  was  a  Peer. 

Lord  Brougham. — Yes,  yes. 

Mr.  Attorney 'General. — If  the  Lord  Chancellor  does  not  sign 
the  orders  for  printing  and  pubhshing  papers,  the  derk  does.  The 
present  Earl  of  Devon,  the  htte  clerk,  has  a  very  lively  interest  in 
this  question ;  he  would  be  amenable  for  all  that  he  has  signed,  and 
all  that  was  done  by  him  under  the  orders  of  the  House.  But  is 
the  Speaker  to  be  thus  answerable  for  the  contents  of  the  Votes, 
Journals,  and  all  separate  pubhcations!  He  is 
dLvT'to'autK^  ordered  by  the  House  to  do  certain  acts ;  if  he  does 
iSdJSSr^^  not  do  them,  he  will  be  hable  to  be  dispkced,  and 
ue  to  be  Knt  to    gent  to  the  Tower  of  London :  and  if  he  obeys,  Mr. 

Tower;  Ifha  '' 

obeys,  liable   to     Stockdslc  brings  an  action  against  him,  or  an  indict- 
ment, and  he  is  liable  to  be  sent  to  Newgate.     This 
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\b  the  situation  in  which  the  argnment  of  my  friend  would  place 
the  Speaker  of  the  House  of  Commons ;  for  it  is  vain  to  try  to 
make  any  distinction  in  this  respect  hetween  the  Speaker  and  any 
other  officer  acting  by  the  authority  of  the  House. 

I  have  now,  my  Lords,  to  mention  an  argument  that  has  been 

brought  forward  in  support  of  this  right  of  the 

2S!T  t%  ^    House  of  Commons,  which  arises  from  the  Postage 

10.  A.©,  isof.       Act, — section  10  of  which  enacts,  "that  it  shall  be 

PBrlismcDtary 

Pftpen  not  coo-  lawfol  for  CYcry  Member  of  both  Houses  of  Parliament 
Memben.  of  the  United  Kingdom  to  send  by  the  post,  within 

the  said  United  Kingdom,  any  printed  Votes  or 
Proceedings  in  Parliament,  fr^e  frx)m  the  duty  of  postage,  so  as  the 
same  be  sent  without  covers,  or  in  covers  open  at  the  sides,  which 
shall  be  signed  on  the  outside  thereof  by  the  hand  of  any  Member 
of  Parliament ;  and  also  that  it  shall  and  may  be  lawM  to  and  for 
each  and  every  Member  of  both  the  said  two  Houses  of  Parliament 
to  authorize  printed  votes  and  proceedings  in  Parliament  to  be  sent 
by  the  post,  free  frx)m  the  duty  of  postage,  addressed  to  him  at 
such  place  and  places  within  the  United  Kingdom  as  he  shall  have 
previously  given  notice  in  writing  to  the  Postmaster-general,  either 
at  London  or  Dublin." 

What  use  do  I  make  of  this  7  It  does  not  necessarily  amount  to 
a  legislative  declaration  that  there  shall  be  immunity  for  such  pub- 
lications ;  but  what  it  does  show,  and  what  it  is  impossible  for  my 
learned  Friend  to  deny,  is,  that  the  Legislature  contemplated  that 
these  Parliamentary  papers  would  be  generally  circulated  among  the 
public,  and  would  not  be  confined  to  Members  of  the  House, — which 
is  really  the  question  between  us.  The  line  on  which  he  stands  is, 
"  the  use  of  Members  :"  If  I  show  that  this  is  not  the  line, — none 
other  short  of  general  circulation  is  contended  for, — and  I  am  en- 
titled to  your  Lordships'  judgment.  That  Act  of  Parliament  ia  a 
demonstration  that  the  Legislature  conceived  that  the  circulation 
was  not  to  be  confined  to  Members ;  for  it  gives  Members  the  power 
of  sending  all  those  Parliamentary  Papers  free  of  postage  to  their 
constituents, — to  all  the  world,  at  their  discretion.    If,  my  Lords,  it 
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were  Bappbaed  these  Parliamentary  Papers  were  to  be  confined  to 
the  use  of  Members,  the  only  immunity  that  could  have  been  given 
would  have  been  when  they  were  addressed  to  Members ;  that  is,  if 
the  Member  was  in  the  country  at  his  seat,  he  might  receive  the 
papers  free  from  postage;  but,  my  Lords,  the  immunity  is  also  to  all 
those  packages  sent  by  the  Member  to  his  constituents  and  among 
the  public.  This,  therefore,  not  to  put  it  higher  than  I  am  justly 
entitled  to,  is  a  legislative  declaration  that  these  papers  are  not  to 
be  confined  to  the  use  of  Members.  The  same  right  is  given  re- 
spectuig  Parliamentary  Papers  as  to  newspapers,  showing  that  it 
waa  the  contemplation  of  the  Legislature  that  the  circulation  of 
these  papers  should  be  equally  extensive.  But,  my  Lords,  if  the 
intention  was,  that  these  papers  should  be  for  general  circulation,  it 
never  could  be  meant  that  the  Speaker,  or  any  other  ofSlcer  or 
servant  of  the  House  of  Commons,  should  be  liable  for  their 
contents. 

Now,  my  Lords,  I  will  mention  all  the  objections  I  am  aware  of 

which  can  be  urged  against  the  power  or  privilege 

ot^oM  mged    ijj  ^  House  of  Commons    for  which  I  contend. 

afpuUicBtkn.        Say  some,  it  is  altering  the  law  of  the  land  to  de- 

lit  Otjjectioiu 

That  it  is  altering  daie  that  tibcls  may  be  lawfully  sold.  I  am  quite 
land  to  dedan  astouished  to  fijoid  such  language  used  where  it  could 
innfou^soUL         hardly  have  been  expected.    Why,  my  Lords,  it  \b 

petitio  principii — ^it  is  begging  the  question.  Say 
they,  **  The  House  of  Commons  cannot  change  the  law  of  the  land ;" 
but  that  is  a^fanwiing  that  by  the  law  of  the  land  the  House  of 
Commons  have  no  right  to  order  this  pubUcation.  If  they  have 
no  such  right,  cadil  quastio ;  but  you  are  not  to  assume  that  they 
have  not  the  right  for  the  purpose  of  proving  that  they  have  it  not. 
Again,  my  Lords,  it  is  asked,  "  Shall  the  House  of  Commons 

open  a  hbel-shop?  This  is  the  same  objection  put 
Thrt  ^**a"b.  "1  o***^  words,  and  is  again  begging  the  question ; 
^^^2^**P**    for  it  is  assuming  that  this  publication  is  a  libel, 

'which  is  to  be  proved,  and  which  can  only  be  proved 
by  awpming  that  it  is  published  without  authority.     According  to 
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this  mode  of  reasoning  an  indictment  may  equally  be  called  a  libel, 
and  the  office  of  the  clerk  of  assize  may  be  denominated  a  libel- 
shop. 

Next,  we  are  told  of  the  hardship  and  injustice  to  individuals.  It 
is  said,  "Shall  a  private  indiyidual  suffer  from  an 
It  u  a  violin  illegal  act,  and  have  no  remedy?  Here  you  hare  a 
tiJ^SJiS'u  no  vrong  and  no  redress."  This  again  is  begging  the 
wro^  without  a  question.  You  are  not  to  assume  that  there  is  a 
wrong ;  you  must  show  that  there  is  a  wrong,  and 
there  must  be  damnum  cum  injurid  before  there  is  a  just  cause  of 
action.  Neither  by  the  law  of  England,  nor  of  any  ciyilized 
country,  is  an  action  given  merely  because  loss  has  been  sustained, 
or  because  some  inconvenience  has  been  felt.  By  the  law  of  Eng- 
land on  this  subject,  to  which  I  before  referred,  there  may  even  be 
a  wrong  without  a  remedy.  If  a  man  is  called  a  coward^  liar,  or 
scoundrel,  or  if  a  woman  has  applied  to  her  the  most  opprobrious 
expression  that  can  be  applied  to  her  sex,  there  is  no  action,  no 
indictment;  for  it  has  been  thought  that  less  inconvenience  is 
suffered  from  allowing  such  attacks  on  reputation  to  go  unredressed, 
than  would  arise  if  words  of  heat  and  passion  could  always  be 
made  the  subject  of  legal  proceedings. 

My  Lords,  suppose  a  prosecution  for  felony,  and  an  honourable 
acquittal;  the  prosecutor  is  not  necessarily  liable  to  an  action. 
Though  the  most  grievous  injury  has  been  received  by  the  party 
fidsely  accused^  though  in  vindicating  his  innocence  he  has  been 
put  to  ruinous  expense ;  and  though  pending  the  prosecution,  he 
and  those  dear  to  him  may  have  suffered  the  most  cruel  anxiety, — 
he  has  no  remedy  or  redress,  unless  he  can  show  that  the  prosecu- 
tion was  malicious,  and  without  probable  cause. 

My  Lords,  no  action  will  lie  against  a  witness  for  any  evidence 
he  has  given  ;  no  action  will  lie  against  a  counsel  for  what  he  says 
in  discharge  of  his  duty  in  a  Court  of  Justice,  however  painful  it 
may  be  to  the  feelings  of  an  individual ;  no  action  will  he  for  acom- 
mittal  by  either  House  of  Parliament  however  arbitrary  and  unjust. 
Paiij  had  no  remedy,  though  I  allow  he  was  very  ill  used.     Why  ? 
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Because  the  law  could  not  give  that  remedy  to  him  without 
depriving  the  two  Houses  of  Parliament  of  Privil^s  essential  to 
the  pubUc. 

No  action  lies  against  a  commander  for  suspending  an  officer ; 
no  action  lies  against  the  Postmaster-general  for  the  loss  of  a 
letter^  though  he  receives  a  sakry  for  his  services,  and  appoints  the 
oflBcers  to  act  under  him ;  no  action  lies  for  any  confidential  com- 
BQLiinication  bond  fide  made ;  no  action  hes  for  literary  criticism, 
however  severe,  so  that  it  is  not  written  with  a  view  to  private 
defiunation;  no  action  hes  for  exhibiting  articles  of  the  peace, 
however  false  or  defamatory  the  allegation  in  those  artidea 
may  be. 

My  Lords,  for  the  safety  of  the  State,  the  rights  of  property  and 
liberty  may,  under  certain  circumstances,  be  encroached  upon 
without  l^^al  indemnity  to  the  suffering  individual.  Trespass 
quare  clausum  /regit  would  hardly  lie  against  the  commander  of 
the  Queen's  forces  at  the  suit  of  the  occupier  of  a  field  on  which  a 
'  battle  is  fought  against  an  invading  enemy.  If  a  seaman,  return- 
ing from  a  long  voyage,  is  impressed  and  sent  to  a  distant  quarter 
of  the  world  without  seeing  his  wife  and  children,  he  has  no 
remedy.  Therefore  if  it  could  be  shown  (which  I  think  it  cannot), 
that  private  inconvenience  would  arise  from  the  exercise  of  this 
public  right,  it  does  not  follow,  for  that  reason,  that  the  law  gives 
redress  by  action. 

But  it  has  been  said,  that  this  power  cannot  belong  to  the  House 

of  Commons,  because  the  House  of  Commons,  by 

4th  oi^oetioii.       the  mouth  of  its  Speaker,  at  the  beffinninir  of  every 

That  the  Speaker      _       .  o  n  j 

at  commence-  Parliament,   asks  for    certain  Privileges  from    the 

^^  cuimi  oe^  King ;    these    are    conceded    by    the    King,    and 

^  ci^!^  «^^^  *^y  ««^  ^  exercised  which  the  King  grants. 

thi.i.i>oi«nai>g  To  this  extent  has  the  argument  been  carried  by 


Origin  of 

prayer,  toMfwHea  gome  who  deny  this  Privilefi:e.     But  I  need  not 

4.    Privileges  not  ,       ,  ,  . 

held  by  AiTour.  remind  your  Lordships  that  the  Privileges  of  the 

u^j.  \  coiS;  House  of  Commons  are  inherent ;  they  are  as  ancient 

i62h  1  HBiM^it  "  ^*  prerogative  of  the  Crown.    Sp«iker  Cheney  in 

2b 
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Prayer  ofspeaker    the  reign  of  Henrv  IV.,  is  said  to  be  the  first  who 

mere  f6nn,  hke  °  if  ' 

homage  of  people    ever  presented  such  a  prayer;  and  when  James  I. 

at       Coronation. 

Protest  of  H.  c.  pretended  that  those  Privileges  were  held  of  grace 
f  Hata!79^  199.  ^'  "^^  favour,  your-Lordships  will  remember  the  spirited 
protest  that  was  entered  on  the  Journals  of  the 
House  of  Commons,  claiming  them  as  the  birth-right  of  Rngjiah- 
men.  Although  that  protest  of  the  House  of  Commons  was  torn 
out  by  James  I.  in  the  presence  of  the  Judges,  I  hope  that  the 
Judges  of  the  present  day  woidd  not  sanction  such  a  proceed- 
ing, but  would  declare  their  opinion  that  the  allegations  in  that 
protest  are  according  to  the  law  and  constitution  of  Bngland. 
The  prayer  of  the  Speaker  is  a  mere  form,  similar  to  that  which 
takes  place  at  the  coronation,  when  the  homage  of  the  people  is 
asked  by  the  Archbishop  for  the  new  Sovereign.  Homage  and 
allegiance  cannot  be  withheld ;  and  without  a  coronation  the  So- 
vereign upon  his  accession  is  invested  with  all  the  attributes  and  pre- 
rogatives which  belong  to  the  Crown. 

Again  my  Lords,  it  has  been  said,  that  this  immunity  which  we 

claim  is  unnecessary,   and  that  without  it  Parlia- 

i^t^Pri^tege    mentary  papers  would  be  sufficiently  circulated,  aa 

ttunDeoeMary.ai]d    ^j^g  debates  in  Parliament  now  are.     There  is  a 

Chat    Patliameni- 

•ry  papen  might    marked  distinction  between  publishinir  the  debates 

be   drcutated   In  r  o 

the  nme  manner    and  publishing  these  papers.    There  are  only  certain 

aa  the  debates.  .  i  •         i        i  i  • 

papers  that  are  to  be  pnnted ;  there  are  only  certain 
papers  that  are  to  be  generally  circulated ;  the  House  exercises  its 
discretion  as  to  whether  a  publication  shall  take  place  or  not,  and 
an  order  is  made  in  each  particular  instance.  That  order  must  be 
carried  into  effect  by  the  Spesker,  and  the  officers  of  the  House ;  it 
cannot  be  carried  into  effect  without  their  intervention  and  agency  ; 
and  unless  the  immunity  were  established  for  which  I  contend,  then 
in  every  particular  case  they  would  be  answerable  for  the  contents 
of  every  particular  document. 

With  regard  to  the  publication  of  debates,  it  is  a  totally  dif- 
ferent matter.  This  is  done  without  the  authority  of  the  House ; 
an  order  iB  made  at  the  beginning  of  every  Session  for  the  exclusion 
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of  strangers.  This  is  generally  waived,  but  may  at  any  time  be 
enforced.  The  House  still  exercises  a  Privilege  that  has  always 
belonged  to  it,  of  keeping  secret  its  proceedings  whenever  it  thinks 
fit.  On  various  occasions  this  has  been  most  essential  to  the  due 
discharge  of  its  functions.  The  object  of  it  was  to  conceal  firom  the 
Crown  the  measures  that  were  in  agitation  in  the  House  of  Com- 
mons^  so  as  to  prevent  a  premature  prorogation  or  dissolution  and 
its  consequences.  It  was  essential  that  the  House  should  thus 
retain  to  itself  the  power  of  determining  what  parts  of  its  proceedings 
should  be  made  public,  and  what  should  remain  secret.  When 
the  struggle  between  Privilege  and  Prerogative  was  going  on,  it  was 
only  by  the  exercise  of  that  power,  that  the  Commons  preserved  to 
themselves  the  enjoyment  of  their  constitutional  rights. 

Then,  my  Lords,  it  has  been  said,  that  there  may  be  publication 

of  useful,  without  any  libellous,  matter.     This  is  like 

That HoMrnxf    ^Warding  the  **  pound  of  flesh  without  a  drop  of 

^M^bJ^^SS^    ^loo*-"     How  is  it  possible  to  publish  Reports  about 

but  not  crimin*.    the  South  Sea  Bubble,  or  the  Slave  Trade,  or  the 

toryiDAlter. 

Municipal  Corporations,  so  that  they  may  contain 
nothing  to  hurt  the  feelings  of  individuals  ? 

It  has  been  said^  *'  leave  blanks  for  name,^'  but  that  would  only 
aggravate  the  mischief. 

At  least,  '<  do  it  in  a  Parliamentary  way."  My  Lords,  this  is 
the  language  of  the  Judges,  which  I  submitted  to  your  Lordships 
for  your  reprobation  in  the  course  of  yesterday, — ^it  being  formerly 
held  by  the  Judges,  that  while  the  Members  of  the  House  of  Com- 
mons confined  their  language  to  what  was  Parliamentary,  they 
might  escape  with  impunity;  but  if  they  did  anything,  or  said 
anything,  in  Parliament  not  in  a  Parliamentary  way,  they  were 
immediately  subject  to  the  jurisdiction  of  the  courts  of  common 
law,  and  might  be  proceeded  against  in  the  Star  Chamber.  This 
proposal  seeks  to  make  your  Lordships  censors  of  all  Parliamentary 
proceedings. 

It  is  utterly  impossible  for  the  important  right  of  giving  iA- 
formation  by  the  publication  of  Parliamentary  papers  to  be  carried 

2  B  2 
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into  effect  onless  it  goes  to  the  full  extent,  that  for  that  which  is 
published  by  authority  of  either  House,  be  it  criminatory  or  not, 
there  shall  be  no  legal  redress. 

My  Lorda,  the  last  scheme  I  have  to  mention,  and  I  shall  try 
sir  R.  ingus'g       ^  ^^  *^  ^^^  S"***  PBspect,  Considering  the  quarter 

plan,  that  party    from  which  it  Originated,  is  this, — ^you  may  still  con- 
aggrieved  should  .       .  »     J  J 
be  recompented      tinue  commuuicating  information  to  the  public  on 

out  of  public  pune        „    .  i  .  ,  ,  ,    „ 

in  an  action  for  all  important  subjccts,  but  then  you  shall  not  take 
*^^**"  away  from  the  party  who  is  injured  his  right  of 

action,  and  the  damages  shall  be  paid  to  him  out  of  the  public 
purse. — On  the  same  principle,  it  is  said,  that  if  you  take  a  piece  of 
land  for  a  railway  or  any  public  purpose,  compensation  is  to  be 
made  to  the  owner. 

Why,  my  Lords,  this  would  equally  apply  to  all  confidential  com- 
munications,— ^to  all  prosecutions  where  the  party  is  acquitted, — and 
to  every  case  where  there  is  damnum  absque  injurid.  But  see  to 
what  consequences  it  will  necessarily  lead,  if  actions  are  to  be 
brought  against  the  Speaker  as  President  of  the  House  of  Commons, 
and  the  damages  to  be  paid  out  of  the  public  purse.  My  Lords,  I 
think  it-  \a  rather  probable,  that  in  such  actions  inflammatory 
speeches  would  be  made  for  the  plaintiff,  and  exorbitant  damages 
would  be  given  by  the  Jury.  We  should  then  not  have  one  Stock- 
dale  but  many,  who  would  all  bring  actions  against  the  Speaker,  in 
the  hopes  of  repairing  their  fortunes.  But  what  becomes  of  cri- 
minal proceedings  7  Setting  Privilege  aside,  the  Speaker  is  liable 
to  indictment  as  well  as  action.  He  cannot  be  indemnified  against 
that  peril  during  his  occupancy  of  the  Chair,  or  when  he  has 
ceased  to  be  Speaker ;  if  he  were  indemnified  from  his  pecuniary 
losses,  he  could  not  be  so  against  his  personal  sufferings.  This 
plan,  therefore,  I  use  the  freedom  of  dismissing  without  further 
observations. 

The  next  objection  made,  is  one  which  has  been  very  much  relied 

upon,  and  is  made  the  chief  foundation  of  the  in- 

7th  otdeetion.        geulous  argument  of  my  Learned  Friend  Mr.  Pem- 

mittt  *be  ly  pi«-    berton,  questioning  this  Privilege^ — ^the  recent  origin 
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of  this  power.     All  Pmileffe,  it  is  said,  must  be  sup- 

thattheoncin  *^  ° 

qucation  is  of  le*     ported  by  prescription,  and  you  most  carry  back  your 
cent  origin.  instances  as  fiur  as  the  time  of  Bichard  I.,  when  he 

mounted  the  throne  or  when  he  returned  from  the  Holy  Land. 

If  this  rule  were  really  and  strictly  applied,  it  would  deprive  the 
House  of  Commons  of  all  its  Privileges ;  for  it  certainly  did  not  exist 
as  a  separate  branch  of  the  LegisUture  beyond  the  time  of  legal 
memory.  It  is  since  the  reign  of  Richard  the  First  that  the  House 
of  Commons  has  had  a  separate  existence ;  it  must  therefore  be 
absurd  to  call  for  proof  of  instances  going  back  so  far,  in  order  to 
establish  the  eziBtence  of  any  Privilege. 

My  Lords,  if  this  rule  were  applied  even  to  Courts  of  Justice, 
what  would  be  the  consequence?  The  equitable  juris- 
diction of  the  holder  of  the  Great  Seal  of  England 
arose  in  comparatively  modem  times.  What  is  to 
be  said  of  the  jurisdiction  of  this  Court  ?  By  the  Uni- 
formity of  Process  Act,  your  Lordships  now  have  it, 
directly  under  the  authority  of  the  Legislature.  But 
before  that  your  jurisdiction  and  that  of  the  Common 
Pleas  mainly  rested  upon  a  fiction,  not  older  than  the  reign  of 
Charles  II.,  when  €ic  eliams  and  nee  nons  were  introduced  to  increase 
the  business  of  the  Courts — or  rather  to  swell  the  emoluments  of 
the  Judges  and  officers. 

Writs  of  Error  to  Parliament,  from  the  Courts  of  Common  Law, 
are  very  ancient ;  but  what  would  become  of  the  jurisdiction  of  the 
House  of  Lords  on  appeals  from  Courts  of  Equity  ?  For  Lord  Hale 
says,  no  instance  of  any  such  appeal  can  be  car- 
ried back  further  than  the  reign  of  James  I.  But 
still  that  privilege  the  House  of  Lords  has  asserted, 
and  asserted  with  success. 

My  Lords,  I  can  give  an  instance  of  a  power  which 
has  been  decided  to  belong  to  courts  of  justice,  and 
for  which  no  precedent  goes  higher  than  the  present 
century.  The  power  of  a  Court  of  oyer  and  terminer 
to   prohibit  the  publication  of   their    proceedings 


Apply  Che  rule  to 
onurtB  of  law. 
JvriadictiOD  of 
oouitt  of  oonunoo 
law  from  time  to 
thne  eKtended  by 
Actions,  the  origin 
of  which  CuU  be 
^howu. 


Equitable  Joris- 
dieiloB  of  House 
of  Lords  cannot 
tie  tneed  tether 
than  the  reign  of 
Jm.  I. 

Power  of  court 
of  oyer  and  tei^ 
miner  to  prohibit 
pubUcatioa  of 
pfoceedings. 
Rex  V.  Clement 
4U.&Ald.218| 
lASGeo.  4, 
A.  D.  1821. 
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First  exereised  on    durine  a  trial  was  establiBhed  in  the  King  v.  Clement. 

impeachment  of  ° 

Lord  Melville,        The  earliest  instance  of  that  power  being  ezerased 
by  any  Court,  was  in  the  year  1806,  during  the 


impeachment  of  Lord  Melville.  But  although  in  specie  that 
recent,  it  rested  on  an  ancient  principle,  as  old  as  the  common  law 
of  England  ;  namely,  that  a  court  of  justice  may  do  whatever  is  ne- 
cessary to  forward  the  pure  administration  of  justice.  It  being 
thought  necessary,  for  the  pure  administration  of  justice,  where 
several  men  were  under  trial,  and  their  trials  were  taken  seriatim, 
that  the  publication  of  one  trial  should  not  go  forth  till  aU  were 
concluded, — ^it  was  held  that  the  order  was  legal ;  it  was  enforced, — 
and  the  person  who  violated  it  was  subjected  to  punishment.  Now, 
as  to  the  power  of  a  Court  of  oyer  and  terminer  to  make  such  regu- 
lations, instead  of  showing  that  it  was  exercised  in  the  reign  of 
Kichard  I.,  it  could  not  be  shown  to  have  originated  until  the  con- 
clusion of  the  reign  of  George  IIL 
So,  my  Lords,  the  power  of  commitment  by  the  House  of  Com- 
mons must  always  have  existed ;  but  we  cannot  bring 

Power  of  commit*  •'  , 

meat  by  H.  c.  evidence  of  it  further  back  than  the  time  of  Elizabeth. 
ftrther  than  the  The  right  of  the  Housc  of  Commous  to  decide  the 
reign  of  Eiiabeth.    ^^^j^^^g^^^  elections  of  its  owu  members  waa  not 

settled  till  towards  the  end  of  the  Seventeenth  century,  and  after  a 
long  stru^le  with  the  crown. 

The  power  of  the  House  to  discharge  Members  of  the  House  con- 
fined under  civil  process  for  debt  without  a  Writ  of 
The  power  to  di».  Privilege  is  of  very  recent  origin ;  but  it  is  now  recog- 
SXedf^ddbt  nized ;  and  in  Colonel  Pitf  s  case  it  was  solemnly  de- 
SXV'^f'^i^"'  cided  by  all  the  Judges  that  a  Writ  of  Privilege  was 
eeint  origin.  unnecessary. 

Recogntaedm  ^  «       .    x- 

Colonel  Pitfi  r^^  privilege  couccded  to  me  of  pnnting  cnmi- 

SS'  7  Geo. «,'  natory  papers  for  the  use  of  the  Members,  can- 

wvlil^^of  print,  not  be  carried  fiirther  back  than  the  year  1641. 

SL^'^y'  Therefore,  my  Lords,  «  recent  origin"  can  here  be  no 

d«tciftanl641.        objection. 

But,  my  Lords,  there  is  no  difficulty  at  aU  in  reconciling  this 
Privilege     with    the    doctrine    of    legal    memory.      I    say    that 
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JJjJU^  «'  i«^    though  the  mode  of  publication  by  printing  neither 


tbn^  at  legA  ig  not  Can  be  immemorial  (because  the  invention 

"'°**^*  of  printing  itself  is  within  the  time  of  legal  me- 

mory).— ^immemorially  Parliament  did  possess  the  power  of  publish- 
ing to  the  community  what  it  thought  essential  to  the  interests  of 
the  community  to  be  published.  In  former  times,  the  mode  adopted 
was  proclamation  at  the  County  Court :  when  printing  was  iQyentedt 
that  great  resource  was  called  into  operation ;  but  still  it  was  on  the 
same  principle,  that  the  House  may  publish  that  which  the  pubhc 
ought  to  know. 

My  Lords,  I  find  it  stated  by  C.  B.  Comyn,  that  "  before  the  in- 
vention of  printing,  the  usage  was,  after  the  condu- 
Astoibnnerirab.    gjon  of  a  Parliament  to  transcribe  all  the  Acts  in 

UcAtionorActsof 

FwiMment.  Com.  Parliament,  and  by  a  writ  to  every  Sheriff  of  the 
atijig4  imt.  26;'  kingdom,  command  that  he  should  cause  to  be  pub- 
Ha.  p«rL  36.  ^^^  proclaimed  and  firmly  kept,  aU  the  statutes  and 
all  the  articles  contained  in  them,  in  aU  the  places  in  his  bailiwick 
which  he  should  see  expedient ;"  and  "  that  the  sheriff  thereupon 
proclaimed  them  in  his  county  court,  where  a  transcript  was  pre- 
served that  every  one  might  read  it  or  take  a  copy  of  it.''  But  he 
also  says,  "  proclamation  by  the  sheriff  is  not  necessary,  for  every 
one  ought  to  take  notice  of  everything  done  in  Parliament ;  and 
since  printing  has  been  used,  the  proclamation  has  been  disused." 
So  Blackstone  speaking  of  the  publication  of  Acts  of  Parliament 
says,  ''  the  usage  was  for  the  Sheriff  to  proclaim 
them  at  his  County  Court,  and  there  to  keep  them, 
that  whoever  would  might  read  or  take  copies  thereof ;  which  custom 
continued  till  the  reign  of  Henry  the  Seventh." 

Printing,  therefore,  comes  merely  in  place  of  a  former  mode  of 
pubUcation,  which  is  now  superseded  by  one  more 
effective.  And,  my  Lords,  if,  in  consequence  of  dis- 
iiiiUic^n°migfat  coveries  in  science,  there  should  be  another  mode  of 
te  employed.  publication  or  communication  more  effective  and  more 
rapid  and  more  economical  than  printing,  if  there  should  be  an  elec- 
tric telegraph  constructed  capable  of  instantaneously  communicating 
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its  informatioii  to  the  remotest  parts  of  the  kingdom,  and  at 
some  future  time  this  new  mode  should  be  resorted  to  for  the  pur- 
pose of  making  public  the  proceedings  of  either  House  of  Parlia- 
ment, I  should  not  say  that  this  was  any  usurpation  of  new  power, 
but  that  it  was  only  acting  upon  a  long  established  principle  which 
nearer  had  been  questioned. 

My  Lords,  I  have  now  to  say  a  word  upon  the  hacknied  topic  of 

abuse.     It  is  said,  **  Shall  the  House  of  Commons 

??  ,^1***^?S  .     be  allowed,  with  impunity,  to  Ubel  all  or  any  of  her 

Tnw    the   iTivi-  *  .^  • 

lege  it  liable  to  Majesty's  subjects  ?"  Is  this  a  fair  mode  of  putting 
the  question  ?  You  assume  the  abuse,  and  then  from 
the  abuse  assumed,  you  deny  the  right.  My  Lords,  try  this 
mode  of  canvassing  any  of  the  most  unquestioned  powers  that 
belong  to  any  of  the  Courts  of  Justice  in  Westminster  Hall.  This 
Court  has  a  power  of  commitment  for  contempt,  and  a  party  so 
committed  for  contempt  can  have  no  habeas  corpus  and  no  remedy 
by  action.  WeU  then,  according  to  the  mode  of  disproving  a  power 
by  its  abuse,  it  may  be  said,  ''What !  shaU  the  Judges  have  a  power, 
according  to  their  caprice,  in  an  arbitrary  manner,  or  from  some 
corrupt  motive,  to  immure  for  seven  years  in  a  gaol  a  man  who  is 
perfectly  innocent  ?"  This,  my  Lords,  would  be  merely  a  description 
of  your  power  of  committing  for  contempt,  which  does  belong  to 
you,  and  necessarily  must,  for  the  due  administration  of  justice. 
This  power  is  not  only  liable  to  abuse,  but  has  been  abused, — as  io 
the  well  known  case,  where  a  Lord  Chancellor  being  told  that  an 
attorney  boasted  of  having  made  him  Chancellor  by  patronising 
him  at  the  bar,  said,  "  Then  I  will  lay  my  maker  by  the 
heels,"  and  conunitted  the  poor  attorney  to  the  Fleet.  For  a  con- 
tempt of  no  very  aggravated  nature  the  Court  of  Common  Fleas 
lias  ordered  the  party  not  only  to  be  imprisoned  but  to  be  set  in  the 
pillory. 

My  Lords,  the  same  form  of  expression  might  be  used  to  deprive 
the  House  of  Commons  of  every  Privilege  which  it  possesses.  The 
Privilege  to  be  free  from  arrest,  might  be  described  as  giving  to  the 
Commons  the  power  to  make  the  House  a  place  of  refuge  for  frau* 
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Avleni  debtors.  The  liberty  of  speech  might  be  said  to  gire  to 
every  Member  of  the  House  of  Commons  the  right  of  calumniating 
and  vilifying  his  neighbonr  with  impunity.  But  these  Privileges  do 
exist  and  must  exist,  or  the  existence  of  the  House  of  Commons 
cannot  continue  to  any  useful  purpose. 

It  is  supposed  by  the  Constitution^  my  Lords,  that  the  Houses  of 
Parliament  will  do  their  duty  as  much  as  our  Courts 
of  Justice,  and  that  there  is  quite  as  Uttle  danger  of 
usurpation  of  undue  power  by  the  House  of  Com- 
mons, as  by  the  Court  of  Queen's  Bench. 

With  regard  to  actual  abuse,  those  can  very 
little  make  the  complaint  with  any  plausibility  who 
say,  that  an  action  may  be  brought,  and  might 
always  have  been  brought,  when  anything  crimina- 
tory is  published.  Since  the  Revolution,  my  Lords, 
there  has  been  one  single  instance  of  such  an  action 
being  brought,  and  in  that  case — I  mean  the  former 
action  of  Stockdale  v.  Hansard — on  a  plea  of  justifi- 
cation, alleging  the  truth  of  the  libel,  its  truth  was 
established  to  the  entire  satisfaction  of  the  jury,  and 
a  verdict  was  found  for  the  defendant.  Therefore, 
my  Lords,  those  who  say  that  such  actions  always  might  have  been 
brought,  and  that  the  law  affords  this  remedy  to  injured  reputation 
can  with  very  little  plausibihty  assert,  that  there  has  been  any 
abuse  which  should  deprive  the  House  of  Commons  of  what  they 
consider  so  essential  for  the  due  performance  of  their  duty. 

My  Lords,  it  only  now  remains  for  me  to  examine  the  authorities 
upon  this  branch  of  the  subject. 

The  first  case  which  seems  to  me  to  be  in  point  is 
Lake  v.  King,  where  it  was  held,  that  printing  and  dis- 
tributing copies  of  a  criminatory  petition  to  the  Mem- 
bers of  a  Committee  was  lawfiil,  and  that  the  Court 
would  take  notice  of  the  usage  of  Parliament  on  which 
the  Privily  was  established.  The  action  was  in  case 
for  a  libel  on  the  plaintiff,  who  was  a  Doctor  of  Laws 


The  theory  of  the 
ooDftitutioQ  sup- 
pont  fhat  the 
Houses  of  Pirlia> 
ment  wQl  not 
e  their  Privi- 
What  in- 
of  actual 
abuse  of  this  ]»ar> 
ticiilar  Privilege  r 
Since  the  Revolu- 
doD  only  one  ae- 
tion  before  this. 
Til.  Stockdale  v. 
Hannrd,  7  Car.  &: 
Pay.  731  •  A.D. 
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tioo*  that  the 
alleged  Hbel  wae 
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Authorities  upon 
thisbrandi. 


Lake  «.  King, 
1  Saund.  131 }  1 
Lev.  S-IO;  1  Sid. 
214  ;  S  Keh  361. 
462.  496.  659. 
801.  383.  SO  C.  S 
▲J>.  1667. 
Printing  and  dls- 
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b^Sfrf^fo^"    «»d  Vicar  General  to  the  Biahop  of  London.    The  libel 
mitteeheid  lawful    was  alleged  to  luiTe  been  in  the  shape  of  a  petition  to 

though  oontuninff  c^  a 

criminatory  mat-  a  Committee  of  Parliament  for  grievances ;  the  pe- 
tition charged  the  plaintiff  with  many  horrible  and 
great  abuses  in  his  office^  such  as  extortion^  oppression,  vexation* 
and  other  misdemeanors,  and  clearly  was  of  a  criminatoiy  natnie^ 
and  would  have  been  the  subject  of  an  action  for  hbel,  unless  it  had 
been  a  privileged  publication.  The  question  was,  whether  the 
printing  and  publishing  it  in  the  manner  stated  were  justifiable  or 
not?  Chief  Justice  Kelynge,  as  might  have  been  expected,  waa 
strongly  of  opinion  that  this  was  an  unjustifiable  publication.  That 
Chief  Justice  presided  in  this  Court  when  the  question  waa  first 
argued,  and  it  is  stated,  **  of  such  opinion,  namely,  that  it  was  an 
unjustifiable  publication,  Kelynge,  Chief  Justice  in  hia 
lifetime  seemed  to  be  strongly :"  He  had  taken  up 
a  veiy  strong  impression  against  allowing  this  as  a  Privilege  of  Par- 
liament,— ^no  doubt  saying  fine  things  about  the  value  of  character 
and  the  encroachments  of  power.  He  was  prepared  to  decide 
against  the  existence  of  such  a  Privily ;  and,  had  he  survived,  he 
would  have  done  so, — ^perhaps  with  temporary  applause,  for  sup- 
porting the  lights  of  the  subject  against  the  House  of  Commons. 
But  it  fortunately  happened  that  before  the  case  was  determined, 
he  was  succeeded  by  that  profound  lawyer  and  constitutional  Judge, 
Lord  Chief  Justice  Hale,  who,  with  the  assent  of  Twisden,  Baina- 
ford,  and  his  brethren,  held  the  action  could  not  be  maintained.  It 
is  stated  that  the  defendant  principally  insisted  on  the  order  and 
course  of  proceedings  in  Parliament,  which  allow  of  the  printing 
and  delivering  of  petitions  and  cases  depending  in  Parliament,  or 
before  any  Committee  thereof,  and  as  Coleman,  a  Member  of  Parlia- 
ment, said  at  the  Bar,  that  <<  when  it  was  a  question  in  the  House 
of  Commons  whether  it  should  be  allowed  to  print 
^  and  deliver  copies  of  petitions  and  cases  to  Members 

of  Parliament,  it  was  resolved  in  the  affirmative  that  it  should 
be  so  allowed.  And  of  the  order  of  proceedings  in  Parliament 
and    their    Conunittees,  the    Court    will   take  judicial   notice." 
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Such  is  the  statement  of  Saunders,  one  of  the  most  aconrate  of  re- 
porters. 

Nov  in  that  case  there  was  no  order  of  the  IJonse  for  publica- 
tion ;  but  it  appeared  to  the  Court  that  as  the  Act  complained  of 
was  according  to  the  order  and  practice  of  the  House  of  Commons, 
it  VBs  justifiable.  There  it  was  unnecessary  to  go  further  than  to 
decide  that  the  petition  might  be  lawfully  printed  and  distributed 
among  the  Members  of  the  Committee,  for  the  distribution  was 
confined  to  Members  of  the  Committee.  But  on  the  same  principle 
on  which  that  case  was  decided,  namely,  the  order  and  practice  of 
Parliament, — when  I  have  brought  to  your  Lordships'  notice  that  it 
is  according  to  the  order  and  practice  of  Parliament  that  papers 
should  be  printed  and  published  by  the  authority  of  the  House,  and 
not  confined  to  the  use  of  Members,  we  are  entitled  to  your  Lord- 
ships' judgment,  and  the  more  extended  Privilege  will  be  recognized 
and  established. 

The  next  case  on  which  I  rely  is  the  King  v.  Williams,  into 

Rex.  T.  wiiiiMM,  ^^c^  I  ^^  ^^^  '^^  ^*^'*  ^^  which  I  say — 

u  sto.  Tri.      '  looking  to  the  Bill  of  Rights,  by  the  9th  article  of 

s  Show,  471 :  which  that  prosecution  was  condemned,  and  I  may 

sjaa.3.A.]>.  say  reversed — ^is  to  be  considered  an  authority  in 

*"^  my  favour.    It  is  disclaimed  by  Mr.  Curwood,  but  I 

rely  upon  it.  That  the  ninth  article  in  the  Bill  of  Rights  refers  to 
the  prosecution  against  Sir  William  Williams,   no 

pvoieeotioii  of  j^^j^^  ^^^  \^  entertained.    The  alteration  in  this  by 

SpeaKcr  for  puiv 

Udiuiff  a  erimin-    the  Lords,  your  Lordships  may  recollect ;  the  Reso- 

tloty    psp^    ^ 

ofderof  theHome  lutiou  proposcd  by  the  Commous  was  agamst  prose- 
^'murf^RSt^  cutions  that  had  been  commenced  and  prosecuted 
1^!  *  ***  *""'    during  the  reign  of  James  the  Second,  contrary  to 

the  liberty  of  the  subject ;  it  turned  out  upon  the  in- 
vestigation of  the  Lords,  that  this  prosecution  had  not  been  com- 
menced in  the  reign  of  James  II,  but  in  the  reign  of  Charles  II ; 

the  Lords  disagreed  to  the  Resolution  in  its  original 
13  St.  Tr.  1371.     £  j^  j^s  amended  form,  in  which  it  was  said 

note  Com.  Jounu  ' 

r«b.8.n.ii.        that  prosecutions  had  been  improperly  carried  on 

A.D.  1688-».  '^ 
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during  the  reign  of  James  11,  they  concnrred,  and  that  had  the 
assent  of  all  three  branches  of  the  LegisUture,  and  now  stands 
on  the  statute  book  as  part  of  the  law  of  the  land. 

My  Lords,  I  am  favoured  with  a  manuscript  in  the  handwriting 

of  Sir  William  Williams,  for  the  purpose  of  showing 

liam  Wiitums/      that  the  Bill  of  Bights  did  refer  to  his  case ;  it  is 

^Ti?*ofIheBm    »o*  perhaps  very  necessary;  for  the  very  fact  of 

of  Rights  refcrmi    tj^^t  alteration  in  the  Lords,  and  of  Sir  William 

to  his  caw. 

WilUams  being  named  as  a  Member  on  the  Committee 
of  the  House  of  Commons  to  firame  the  Besolution  would  be  quite 
enough ; — ^but  I  find  this  in  his  own  handwriting : — '^The  part  of 
the  Bill  of  Rights  relating  to  my  judgment  in  Banco  Regis,  and 

fine  in  Trinity,  1st  James  II.,  for  matters  and  causes 
Upon  a  eopy  of    cosiiizable  ouIt  in  Parliament,  and  by  divers  other 

the  9th  article.  D  ^  *  .r 

arbitrary  and  illegal  causes." 

A  prosecution,  therefore,  for  anything  done,  or  for  any  publicm^ 
tion  by  the  authority  of  the  House  of  Commons,  is  condemned  by 
the  ^Legislature ;  and  if  no  such  prosecution  can  be  brought,  it 
follows  as  a  necessary  consequence  that  no  action  can  be  broughtp 
and  that  such  publications  must  be  considered  as  legitimate.  My 
Lords  it  has  been  considered  by  all  who  have  written  on  that  sub- 
ject, from  the  Convention  Parliament  down  to  the  present  time^ 
that  the  Bill  of  Bights  does  refer  to  the  prosecution  against  the 
Speaker,  and  has  the  effect  of  declaring  what  the  law  always  has 
been  and  is,  that  a  pubhcation  by  the  authority  of  the  House  of 
Commons  cannot  be  treated  as  a  libel. 

I  will  next,  my  Lords,  refer  to  the  King  v.  Wright,  and  not- 
Rex  ▼.  Wright,  withstanding  the  observation  of  my  Friend  Mr. 
*  ^^*^*  A  D.  Curwood  upon  Lord  Kenyon,  I  must  look  with  great 
1799.  respect  on  that  which  falls  from  him.     I  do  not 

think  if  he  had  any  partial  feeling  that  it  was  at  all  in  favour  of 
popular  privileges,  or  that  he  had  any  inchnation  extend  to  the 
power  of  the  popular  branch  of  the  Legislature. 

That  being  an  application  to  the  Court  for  leave  to  file  a 
criminal   information   for   the   re-publication  of  a  Report   of  a 
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crimiDftiinibraia.    Secret  Committee  of  the  House  of  CommonB,  con- 

tton  nfiued  (or 

m-puuishiiigcopr  taining  an  alleged  libel  on  Mr.  Home  Tooke,  it  was 
cfct  Committee  of  lUTged  by  Mr.  Erskine  and  Mr.  Warren,  in  support  of 
^iidiata^'^mlJ  *l*e  rule,  tbat  the  House  of  Commons  was  not  justi- 
tajm  an  indiri-  £^  £jj  directing  or  giving  a  sanction  to  the  publica- 
p.  s9i.  tion  of  the  libel  on  Mr.  Tooke ;  or  at  all  events,  it 

had  no  legal  authority  to  direct  or  sanction  the  pubhcation  of  matter 
that  amounted  to  a  libel  on  any  individual^  beyond  an  entry  in  its 
own  journals,  or  for  the  use  of  the  Members  of  the  House.  And 
that  even  if  it  possessed  such  an  extraordinary  power,  the  House 
having  in  that  instance  only  directed  an  entry  in  its  own  journals, 
and  ordered  the  printing  (by  its  own  printer)  of  as  many  copies  of 
this  Report  as  were  sufficient  for  the  use  of  the  Members  of  the 
House,  that  did  not  give  the  defendant,  a  stranger,  the  right  of 
printing  and  circulating  copies  of  it,  so  as  to  furnish  him  with  a 
legal  defence  either  to  an  action  for  damages,  or  to  an  information 
or  indictment.  They  therefore  took  the  same  ground  as  that  taken 
by  my  friend  Mr.  Curwood. 

My  Lord  Kenyon  says,  *'  This  is  an  application  for  leave  to  file  a 

criminal  information  against  the  defendant  for  pub- 
Lord  C.  J.  Ken-  ^5  ^ 

yon's  judgment      lishiug  a  Hbel ;  so  that  the  application  supposes  that 
^  ^'^  this  publication  is  a  hbel.     But  the  inquiry  made  by 

the  House  of  Commons  was  an  inquisition  taken  by  one  branch  of 
the  Legislature  to  enable  them  to  proceed  further,  and  to  adopt 
some  regulations  for  the  better  government  of  the  country ;  this 
report  was  first  made  by  a  committee  of  the  House  of  Commons, 
then  approved  by  the  House  at  large,  and  then  communicated  to  the 
other  House,  and  it  is  now  suhjudice ;  and  yet  it  is  said  that  this  is 
a  libel  on  the  prosecutor.  It  is  impossible  for  us  to  admit  that  the 
proceedings  of  either  of  the  Houses  of  Parliament  is  a  libel — and 
yet  that  is  to  be  taken  as  the  foundation  of  this  application.  The 
case  of  the  King  v.  Sir  W.  Williams,  which  was 

Hex  V.  WiUiami,  .  .    ^^ 

commented  on  by    principally  rehed  upon,  happened  in  the  worst  of 

Lord  KenyoDa 

c  J.  times ;  but  that  has  no  relation  to  the  present  case ;" 

Then  he  reprobates  the  decision,  and  goes  on  to  say. 
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'*  This  is  a  proceeding  by  one  branch  of  the  Legislature,  and  there- 
fore we  cannot  inquire  into  it."      ''  The  Report  in  question  being 
adopted  by  the  House  at  large,  is  a  proceeding  of  those  who,  by  the 
constitution,  are  the  guardians  of  the  hberties  of  the  subject :  and 
we  cannot  say,  that  any  part  of  that  proceeding  is  a  hbel.     I  am 
therefore  clearly  of  opinion  that  this  rule  ought  to  be  discharged." 
Mr.  Justice  Grose.     "  This  is  a  motion  for  leave  to  file  a  cri- 
minal information  for  publishing  a  supposed  libel, 
but  in  truth  for  publishing  a  proceeding  of  one 
branch  of  the  Legislature  when  they  were  acting  for  the  safety  of 
the  State.    Now,  on  looking  into  the  judicial  proceedings  of  this 
Court,  I  find  no  instance  of  such  an  information  as  the  present. 
The  case  of  the  King  and  Sir  W.  Williams  \b  most  like  this  case  ; 
but  it  must  be  remembered  that  that  was  dedared  by  a  great  au- 
thority to  be  a  disgrace  to  the  country." 
Mr.  Justice  Lawrence  likens  the  case  to  the  publication  of  pro- 
ceedings in  courts  of  justice ;  and  he  says,  ''  Though 

LswTGnoCy  3m 

p.  S97.  the  publication  of  such  proceedings  may  be  to  the 

disadvantage  of  the  particular  individual  concerned, 
yet  it  is  of  vast  importance  to  the  public  that  the  proceedings  of 
Courts  of  justice  should  be  universally  known.  The  general  ad- 
vantage to  the  country  in  having  those  proceedings  made  public 
more  than  counterbalances  the  inconvenience  to  the  private  persona 
whose  conduct  may  be  the  subject  of  those  proceedings.  The  same 
reasons  also  apply  to  the  proceedings  in  Parliament ;  it  is  of  ad- 
vantage to  the  public,  and  even  to  the  legislative  bodies,  that  true 
accounts  of  their  proceedings  should  be  generally  circulated,  and 
they  would  be  deprived  of  that  advantage  if  no  person  could  publish 
their  proceedings  without  being  punished  as  a  hbeller.  Though, 
therefore,  the  defendant  was  not  authorized  by  the  House  of  Com- 
mons to  publish  the  Report  in  question,  yet  as  he  only  published  a 
true  copy  of  it,  I  am  opinion  that  the  rule  ought  to  be  discharged ;" 
and  the  rule  was  dischai^  accordingly. 

Now  that  case  goes  much  fiirther  than  the  present,  for  there  it 
was  held  that  a  repubhcation  by  a  stranger,  without  the  authority 
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of  the  House  of  Commons,  was  legal,  and  here  I  only  caU  upon 
yoor  Lordships  to  decide  that,  as  against  officers  of  a  House  of  Par- 
liament specially  appointed  to  publish  one  of  its  proceedings,  you 
cszinot  treat  that  publication  as  criminal. 

The  next  case  to  which  I  would  draw  your  attention  is  Clement's 
case,  which  I  hare  before  alluded  to  on  another 

Rex  vw  Clement, 

4B.  &  Aid.  218,    point.    On  Monday  the  17th  April,  1820,  Arthur 

A.  9w  18S1.      '      Thistlewood  was  put  upon  his  trial  at  the  Old  Bailey, 

upon  an  indictment  for  high  treason,  and  Lord  Chief 

Court  of  oyer  and        *  «  ,      ,       .        «         i 

terminer  have       Justicc  Abbott  then  bemg  ouc  of  the  Justices  by  whom 
pubycatioir  or       Thistlcwood  was  tried,  before  the  commencement  of 
fo^^TtiS^  MS.     *^®  ^^'^  stated  publicly,  that  as  there  were  several 
^^^^^^f^^g^     persons  charged  with  the  offence  of  high  treason  by 
the  same  indictment,  whose  trials  were  likely  to  be 
taken  one  after  another,  he  thought  it  necessary  strictly  to  prohibit 
the  publishing  of  any  proceedings  of  that  or  any  other  day  until  the 
whole  trial  should  be  brought  to  a  conclusion,  and  that  it  was  ex- 
pected that  all  persons  would  attend  to  that  admonition.    The  trial 
of  Thistlewood  was  concluded  on  Wednesday  evening,  and  James 
Ings  was  afterwards  tried  for  and  convicted  of  the  same  offence  on 
the  Saturday  following.    Then  on  the  Sunday  morning,  a  full  and 
fiur  account  of  both  trials  was  published  in  the  Observer  newspaper, 
of  which  Mr.  Clement  was  the  proprietor.     He  was  summoned  to 
attend  before  the  Court  of  oyer  and  terminer  at  the  Old  Bailey,  and 
there  he  was  ordered  to  pay  500/.  for  violating  that  order,  which 
had  been  promulgated  by  Lord  Tenterden.    A  rule  nisi  was  moved 
for  in  the  Court  of  King's  Bench  for  a  certiorari  to  remove  the 
order,  for  the  purpose  of  having  it  quashed.    It  turned  out  that  a 
similar  order  had  been  made  by  the  Court  of  King's  Bench  in  1817, 
on  the  trial  of  Watson  for  high  treason,  and  at  the  Special  Commis- 
sion for  Derby  in  1817 ;  the  earliest  instance  that  could  be  found  of 
any  such  prohibition  was  in  the  year  1806,  by  the  House. of  Lords, 
on  the  trial  of  Lord  Melville.    The  rule  to  show  cause  was  dis- 
chai^ied,  on  the  ground  that  the  Court  of  oyer  and  terminer  had 
authority  to  make  the  order  prohibiting  the  publication,  and  to  im« 
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pose  a  fine  for  the  contempt.  I  cite  this  case,  my  Loids,  for  the 
purpose  of  showing  that  the  House  -of  Commons  is  now  claiming  to 
itself  no  greater  power  than  is  exercised  by  inferior  Courts,  and 
that  for  the  pari>ose  for  which  those  Courts  are  instituted,  they  are 
authorized  either  to  prohibit  or  to  order  the  publication  of  their 
proceedings.  I  am  now  giving  your  Lordships  an  instance  where 
they  lawfully  prohibited  the  publication  of  their  proceedings.  I 
will,  by  and  by,  give  your  Lordships  instances  where  they  have  or- 
dered the  publication  of  their  proceedings,  and  the  validity  of  that 
order  has  been  recognized. 

It  having  been  held  in  this  Court  that  the  prohibitory  order  was 

Further  proceed-  ^^»  ^^  *^®  "^®  ^^^  ^®  Certiorari  being  dis- 
ing.  in  ciemenfi  charged,  the  fine  was  estreated  into  the  Court  of 
Exchequer ;  the  fine  belonged  to  the  King  in  rig^t 
of  the  Duchy  of  Lancaster ;  the  estreat  roll  went  under  the  seal  of 
the  Exchequer  into  the  Duchy  Court ;  by  an  order  of  the  Duchy 
Court  in  1822  a  levari  facias  issued  in  1823,  under  the  seal  of  that 
Court,  directed  to  the  sheriff  of  Middlesex,  returnable  on  the  6th  of 
November  following,  under  which  the  sheriff  levied  the  500/.,  and 
paid  the  money  to  the  registrar  of  the  green  wax,  for  his  Majesty's 
use.  On  the  3rd  of  May,  1824,  an  order  was  made  by  the  Duchy 
Court,  on  a  motion  by  counsel  for  the  daimatit,  and  consent  being 
given  on  behalf  of  his  Majesty,  that  the  defendant  should  be  at 
hberty  to  file  a  plea  to  the  estreat,  alleging  that  the  order  by  the 
Justices  at  the  Old  Bailey  was  made  without  lawful  authority  and 
jurisdiction,  and  contrary  to  the  law  of  the  land, — praying  to  be 
discharged  from  the  fine.  This  leave  being  given,  so  as  solemnly  to 
try  the  power  of  the  Justices  at  the  Old  Bailey  to  make  that  order, 
the  plea  was  filed ;  there  was  a  demurrer  by  the  Attorney-general* 
and  a  joinder  in  demurrer.  It  came  on  to  be  argued  the  17th  April, 
1828.  The  hearing  was  before  the  Chancellor  of  the  Duchy,  as- 
sisted by  Mr.  Justice  Bayley,  and  Mr.  Baron  Hullock.  After  having 
heard  the  case  most  ably  argued  by  Lord  Brougham,  then  at  the 
bar,  who  brought  forward  on  that  occasion  in  defence  of  his  cUent 
the  zeal  and  eloquence  and  learning  he  always  displayed,  it  was  de- 


Digitized  by 


Google 


PARLIAMENTARY  PRIVILEQE.  385 

cided,  my  Lords,  by  Mr.  Justice  Bayley,  and  Mr.  Baron  Hullock, 
that  this  order  was  perfectly  justifiable,— and  upon  this  ground, — 
that  every  Court  of  justice  has  a  right  to  make  such  orders  as  are 
necessary  for  the  pure  administration  of  the  lav ;  that  by  disobe- 
dience to  that  order  a  contempt  of  the  jurisdiction  of  that  Court  had 
been  incurred ;  and  that  the  fine  had  been  lawfully  imposed,  and 
had  been  lawfully  levied.    All  relief  was  therefore  refused. 

This  case,  I  conceive,  is  very  in^portant,  as  showing  that  a  Court 
has  a  right  to  forbid  the  publication  of  any  of  its  proceedings,  if  it 
be  of  opinion  that  the  publication  of  those  proceedings  may  be  de- 
trimental to  the  due  exercise  of  its  functions.  Pari  ratione  it  has 
a  right  to  order  the  publication  of  any  of  its  proceedings,  if  it  be 
of  opinion  that  the  publication  of  those  proceedings  will  conduce  to 
the  ends  of  justice.  Courts  sit  for  the  administration  of  the  law ; 
if  they  think  the  administration  of  the  law  will  be  benefitted  by 
publication,  they  have  a  light  to  order  publication.  The  House  of 
Commons  sits  to  assist  in  making  laws,  and  to  inquire  into  abuses, 
and  if  the  House  of  Commons  thinks  that  the  publication  of  its 
proceedings  will  better  enable  it  to  perform  its  duty  of  legislating 
or  inquiring;  then,  pari  ratione^  it  has  an  equal  right  to  order  such 
publication. 

I  will  read  to  your  Lordships  what  is  said  by  Mr.  Justice  Bayley, 
judgimotofBm.  ^^  *^  subjcct,  in  giving  judgment  in  Clement's 
ley,  J.,   in  cie-    casc  :  "  I  take  it  to  be  incident  to  a  Court  to  have 

mcnf  f  cue,  in  . 

the  Chancery  of     a  powcr  to  regulate  its  own  proceedings,  and  when- 
^  ever  it  sees  that  a  particular  course  is  in  its  judgment 


necessaiy  for  the  purposes  of  justice,  that  it  may 
prescribe  that  course,  and  may  issue  an  order  which  shall  be  binding 
upon  the  public  at  large,  and  upon  every  individual  in  the  kingdom, 
to  take  care  that  that  course  is  pursued,  and  that  there  is  no  viola- 
tion of  that  course  ;  and  it  is  for  the  Court  to  judge  of  the  expe- 
diency or  non-expediency  of  any  particular  rule  which  that  Court 
may  pronounce." 

He  is  followed  by  Mr.  Baron  Hullock,  who  thus  expresses  him- 
oT  Hullock,  J.        self;  "  The  question  is,  whether  a  Court  of  Record 

2  c 
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of  oyer  and  terminer  and  gaol  delivery  has  or  not  a  right  to 
make  an  order  calculated  in  their  judgment  to  farther  the 
ends  of  justice,  in  a  particular  proceeding  then  pending  before 
them ;  that  is  the  only  question  in  this  case  with  respect  to  the 
order."  *  *  *  "  It  is  said,  that  those  cases  which 
have  been  cited  to  show,  that  Courts  of  law  have  exercised  a  similar 
jurisdiction,  are  recent.  It  is  true  they  are ;  but  they  show  the 
general  understanding  of  the  Court,  by  which  those  respectiye 
orders  have  been  made  upon  the  subject ;  and  it  may  be  that  modem 
experience  has  shown  more  than  formerly  the  necessity  of  this  spe- 
cies of  intervention  in  cases  of  this  sort."  *  *  *  "If 
the  Court  had  the  power  to  do  that,  and  after  the  opinions  that  were 
delivered  on  this  subject  in  so  many  different  Courts  (which  com- 
prehend, I  think,  putting  them  all  together,  all  the  judicial  characters 
at  that  time  and  the  present),  I  think  it  may  fairly  be  inferred  that 
that  power  exists ;  I  forbear  to  examine  into  the  expediency  of  this 
order  upon  that  occasion.  If  the  Court  possessed  the  power  to 
issue  an  order  of  this  sort,  it  is  for  them,  and  for  them  exclusively, 
to  consider  the  nature,  the  terms,  and  the  extent  of  that  order ."<*> 

Now,  my  Lords,  what  is  the  principle  there  established  T — ^That 
a  court  of  justice  has  a  right  to  lay  down  such  orders  as  it  feels  to 
be  necessary  for  the  due  administration  of  justice  ;  that  is,  for  the 
due  performance  of  its  functions.  The  House  of  Commons  requires 
no  more  than  that  it  should  be  allowed  to  have  a  corresponding  power 
to  publish  that  which  it  feels  necessary  for  the  due  performance  of 
its  functions. 

I  have  given  your  Lordships  an  instance  of  the  exercise  of  this 

power  by  a  court  of  justice,  in  the  case  of  a  publication  being  for- 

i  l>iddai ;  I  will  now  give  an  instance  of  a  publication  being  or- 


(ft)  There  leeim  no  reeion  to  doubt  the  power  of  the  Judges  to  prohibit  pubUeetkn  i 
luch  circumstances  till  the  conclusion  of  all  the  trials;  but  I  roiiat  own  I  think  there  is  great 
weight  in  the  argument,  that  the  immediate  publication  only  enlarges  the  Court,  and  admits  the 
whole  nation  to  be  present.  At  the  trials  for  high  treason  at  Monmouth,  In  January,  1840^ 
which  1  conducted  as  Attorney-general,  1  did  not  pray  any  svdi  order,  the  proeeedlngB  were  pub> 
lished  daily  in  all  the  London  newspapers,  and  I  am  not  aware  of  any  inconvenience  expericiieed 
from  this  course. 
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dered.  Layer  vas  tried  for  treason  at  the  bar  of  this 
hST'w.^ty.'ss?  Court,  in  the  year  1722.  The  facts  are  not  material 
ji^^'^iM  ^*°'  *^  purpose,  but  I  must  claim  your  Lordships' 
cheinibiicttion  of    attention  to  the  proceedines  which  took  place  subse- 

a  trial  for  high  tr  -o  i: 

txmna,  8  tol  qucntly  with  regard  to  the  publication  of  the  trial, 
pnoecding*  to  There  was  a  great  complaint  made  in  the  House  of 
oaflMirtiic^^  Lords,  that  this  trial  had  not  been  published,  and  a 
noble  Lord  moyed,  that  the  Judges  of  the  King's 
Bench  be  ordered  to  cause  the  trial  of  Christopher  Layer,  esq.  to  be 
forthwith  printed  and  published,  the  same  being  first  perused  by  the 
King's  counsel.  This  motion  was  backed  by  the  Earls  Cowper, 
Strafford,  Aylesford  and  others,  who  urged,  **  that  there  had  been 
an  extraordinary,  and,  in  their  opinion,  an  unnecessary  delay  in  the 
printing  and  publishing  the  said  trial,  it  being  two  months  since 
Mr.  Layer  was  tried*  directions  having  been  given  to  Samuel 
Buckley  for  the  speedy  publishing  of  his  trial,  so  long  since  as  the 
27th  of  November  last,  as  appeared  by  an  advertisement,  printed 
by  authority  in  the  Gazette." 

The  Lord  Carteret  zaid,  *'  that  the  order  moved  for  was  altogether 
unnecessary,  directions  having  long  before  been  given  by  the 
Judges  of  the  Court  of  King's  Bench  for  the  printing  and  publish- 
ing of  the  said  trial  with  all  convenient  speed ;  that  the  said  trial 
being  of  very  large  extent,  and  several  parts  of  it  that  were  taken 
down  in  short-hand,  requiring  a  great  deal  of  time  to  be  put  in 
order  and  revised  and  rectified  by  the  Judges  and  the  counsel  on 
both  sides,  had  occasioned  the  delay  complained  of ;  but  that  the 
printing  of  the  said  trial  being  now  in  great  forwardness,  the 
same  would  be  published  in  a  few  days." 

The  motion  was  negatived ;  but  there  was  a  protest  which  was 
signed  by  various  Peers  in  defence  of  the  motion.  It  appeared,  my 
Lords,  that  this  Court,  in  the  course  of  Layer's  trial,  instead  of 
prohibiting  the  publication,  had  ordered  it  to  take  place ;  it  was, 
therefore,  thought  unnecessary  for  the  House  of  Lords  to  interfere. 
The  motion,  as  I  have  said,  was  lost,  on  a  division.  But  suppose  the 
motion,  being  supported  by  many  Peers  of  great  name  and  of  great 

2  c  2 
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constitutional  learning,  had  been  carried,  and  the  Lorda  had  ordered 
the  trial  to  be  published,  could  your  Lordahips  afterwards  haT€ 
held,  that  what  the  Lords  ordered  to  be  published  was  a  libel,  or 
the  subject  of  an  action  ?  Your  Lordships*  predecessors  had  ordered 
the  publication  of  this  very  trial  of  Layer ;  and  shall  it  be  said,  that 
what  they  ordered  for  the  due  administration  of  justice  would  be 
considered  any  where  as  a  libel  ?  This  is  an  instance  of  the  Court 
of  King's  Bench  having  ordered  the  pubhcation,  and  in  Clemenf  s 
case  you  have  an  instance  of  a  court  of  criminal  jurisdiction  forbid- 
ding the  publication  to  take  place.  If  in  the  case  of  an  impeach- 
ment^  the  House  of  Commons  had  prepared  articles  of  impeachment, 
and  printed  and  published  evidence  in  order  that  such  evidence 
should  go  forth  to  the  community,  it  is  impossible  to  say,  that  such 
a  publication  could  be  treated  as  a  libel,  any  more  than  the  account 
of  a  trial  ordered  to  be  published  by  the  House  of  Lords. 
I  will  refer  your  Lordships  to  another  instance  of  a  publication 
being  ordered  by  a  court  of  justice.  Gumey  v^ 
inao^3  vc*.  4dl  Longman  was  a  bill  for  an  injunction  against  publish- 
Mdv?^'^  'Jw  ^^^  ^^  account  of  Lord  Melville's  trial ;  at  the  oondu- 
If?^,!?^,'*"^    sion  of  the  trial  there  was  a  resolution  by  the  Lords;, 

lishcd  by   Houm  '  ' 

of  Lords.  that  the   Lord  Chancellor  should   give  orders  for 

printing  and  pubhshing  the  trial  of  Lord  Melville^ 
and  the  several  questions  put  to  the  Judges  and  their  answers, 
and  that  no  other  person  should  presume  to  publish  the  same. 
The  Lord  Chancellor  appointed  the  plaintiff  to  print  and  publish 
the  whole  proceedings  in  the  House  of  Peers  upon  the  impeach- 
ment, and  forbade  any  other  person  to  print  and  publish  the  same. 
There  had  been  another  account  of  the  trial  published  by  Longman, 
and  this  was  a  suit  instituted  by  Mr.  Gumey  to  obtain  an  injunc- 
tion against  that  publication.  The  injunction  was  granted.  The 
usage  in  the  House  of  Lords,  of  printing  particular  trials  of  parti- 
cular persons,  by  parties  whom  the  Lord  Chanceller  appointed,  was 
shown  to  have  existed,  I  may  say,  immemoriaUy.  The 

Same  order  as  to  *  J       J^  J 

trial  of  Dr.  Sadie-     game  thing  was  done  in  17 1 7,  on  the  trial  of  Dr. 
Lord'  Lovat,  in     Sacheverel ;  again   in    1746,   on   the  trial  of  Lord 


Digitized  by 


Google 


PARUAMENTART   PRIVILEGE.  389 

17461  or   Lord     LoTftt :  in  1760,  on  the  trial  of  Lord  Ferrers;  in 

Ferren,  in  1760;  ^    .  « 

of  LoniB>n».in     1763,  on  the  trial  of  Lord  Byron;  and  in  1776,  on 

DuchcM  or\iii^    the  trial  of  the  Dachesa  of  Kingston.  ('^> 

oton,  in  1776.  ^^^  ^^^  ^^  Instances  of  triala  hefore  the  Lord 

High  Steward,  without  the  intervention  of  the  House  of  Commons ; 
aa  well  as  of  trials  before  the  House  of  Lords,  on  impeachment  by  the 
Commona ;  and  in  all  of  them,  the  House  of  Lords,  thinking  it 
would  tend  to  the  due  administration  of  justice,  ordered  the  publi- 
cati(^  of  their  proceedings.  There  can  be  no  doubt,  my  Lords, 
that  th^re  were  in  those  trials  many  things  highly  criminatory  of 
others  besides  the  individuals  who  were  tried  and  convicted  or 
acquitted ;  but  no  one  ever  thought  of  bringing  an  action  against 
the  printer  employed  by  the  House  of  Lords ;  and  it  is  impossible 
to  say  such  action  could  be  sustained.  As  little  could  the  publica- 
tion under  the  authority  of  the  Court  be  complained  of  as  Mr. 
Clement  could  complain  of  that  order  by  which  publication  was 
forbidden.  If  the  House  of  Lords  thought  fit  to  forbid  the  publica- 
tion, then  publication  against  its  order  would  have  been  a  contempt 
of  that  House,  and  would  have  subjected  the  party  to  punishment. 
In  the  same  manner,  publication  by  their  authority  exempts  from 
punishment  any  person  who  acts  under  that  authority. 

There  is  another  case  to  the  same  efiect,  Manley  v.  Owen,  men- 
tioned in  the  famous  case  of  Millar  v.  Taylor.     '*  A 
Manley  ».  Owen,     \yj]i  ^^  filed  by  some  printers  (who  had  bought 

cited  4  Bur.  2329,  /  r  V  © 

9G.s«A.».i7.u.     from  the  Lord  Mayor  a  copy  of  the  Sessions  paper) 

Lord      Mayoi'B  *    »       i       t   »      •»      ^    t*  ••         •  mvi 

to  order    to  cujom  the  defendant  from  prmting  it.    The  Lord 


KSltJiw.*^**  Chancellor  went  fully  into  it;  and  upon  the  affidavits 
of  the  purchase  and  authority  from  the  Lord  Mayor, 
it  was  shown,  that  it  had  always  been  usual  for  the  Lord  Mayor 
(being  first  in  the  commission)  to  appoint  the  printer  of  the  trials, 
and  to  take  a  consideration  for  it.  The  Lord  Chancellor  thought 
the  right  to  print  gave  the  plaintiff  the  property ;  and  granted  an 
injunction :  which  was  acquiesced  under." 

(a)  A  liniilar  order  was  made  on  the  recent  trial  of  Lonl  Cardigan  in  1841. 
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Herei  my  Lords,  is  a  court  of  oyer  and  terminer  at  the  Old 
Bailey,  ordering  the  Sessions  paper  to  be  pnbUshed  from  day  to  day. 
If  such  an  order  had  been  illegal,  it  could  not  have  been  recog- 
nised in  a  Court  of  Equity ;  it  would  have  been  no  foundation  of 
property;  it  would  not  hare  been  a  ground  for  an  injunction. 
But  Lord  Hardwick  held,  that  the  act  of  the  defendant  was  an 
invasion  of  property,  and  that  the  order  of  the  Lord  Mayor  waa 
lawful.  This  seems  to  show,  that  Courts  of  Justice  have  the 
power  of  ordering  pubhcation  of  their  proceedings  ;  and  indeed  we 
frequently  see  in  the  title-page  of  the  old  reports,  that  they 
are  ''  published  by  license,"  or,  '<  by  the  authority  of  the  Judges 
of  the  Court." 

Even  the  sentence  of  a  court-martial  may  be  ordered  to  be  pub- 
lished ;  it  may  be  read  at  the  head  of  every  raiment, 
court i^rtiSmaJ  ^^d  entered  in  the  orderly  book  of  every  regiment; 
SSwiA^  '**  ^  and  could  it  be  said,  that  a  court-martial  having 
ordered  their  sentence  to  be  so  read  and  entered, 
this  being  a  pubhcation  of  its  proceedings  necessary  for  the  due 
administration  of  martial  law,  it  could  be  treated  as  a  libel? 

I  will  now,  my  Lords,  shortly  refer  you  to  cases  in  which  it  has 

been  held,  that  pubhcations  which  are  necessary  for 

caao  where  com-    the  good  of  the  Community  are  to  be  considered  as 

munication    held  °  " 

to  be  privileged,    privileged,  and  cannot  be  made  the  foundation  of  any 

t  hough  obnoxious 

to  individuals.  legal  proceedings.     There  is  the  case  of  Jekyll  and 

N.R.34i!47a3!  Moorc,   in  which  it  was  held,   that  "if  a  court* 

wurt-m^ltl^'^iS  m«^tial»  a^r  stating  in  their  sentence  the  acquittal 

peaching  conduct  of  an  officer,  affainst  whom  a  chanre  has  been  pre- 

ofprowcutor.  *  ^*  ®  ^ 

ferred,  subjoin  thereto  a  declaration  of  their  opinion 
that  the  charge  is  malicious  and  groundless,  and  that  the  conduct 
of  the  prosecutor  in  falsely  calumniating  the  accused  is  highly  in- 
jurious to  the  service,  the  president  of  the  court-martial  is  not 
liable  to  an  action  for  a  libel  for  having  dehvered  such  sentence  and 
declaration  to  the  Judge  Advocate." 

The  case  of  Home  v.  Lord  W.  Bentinck  was  an  action  for 
libel.  .    The   Duke  of  York,    the    Commander-in-Chief,  had   or- 
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Home  9.  Ld.  Ben.    dered  a  court  of  inquiry  on  an  officer  in  the  army, 
Bing.  1^0.  and  the  defendant  was  president  of  that  court  of  in- 

io.4iA.D.'i8so.  quiry.  This  was  not  a  regular  tribunal  recognized 
STSJLi^'to''*  ^y  *^®  l^^j  ^^*  *  ^^^  ^^^"^  o^  inquiry,  by  whom  a 
2^**°***^^  report  was  made  to  the  Horse  Guards ; — ^and  that  re- 
port was  held  to  be  a  privileged  communication.  All 
the  judges  thought  that  the  report  was  properly  rejected  at  the 
trial,  and  that  no  copy  of  it  ought  to  have  been  received  in  evidence. 
The  plaintiff  was  ready  to  have  proved  a  copy  of  that  report,  but 
it  was  held  that  neither  should  the  original  be  produced  nor  a 
copy  received,  although  this  was  merely  a  report  of  a  court  of  in- 
quiry, and  not  of  any  court  of  justice,  established  either  by  com- 
mon law  or  statute. 

I  may  remind  your  Lordships  of  a  case  mentioned  in  the  books, 

where  a  clergyman  in  his  sermon  from  the  pulpit 

Greenwood  v.        told  a  story  ftom  Fox's  Martyrs,  in  which  he  de- 

Prist     Cro.  Jac  ,  .     i-    .  i      i  m  -  • 

90;  13  SL  Tr.  nouucfd   an  mdividual  as   guilty  of  perjury,   and 

Pari.'  19.   State!  Said  that  he  had  died  in  a  melancholy  manner  by  the 

d» '  mm^'from  visitation  of  Heaven,  as  a  punishment  for  his  crime  ^ 

Pox's  Book  of  It  turned  out  that  the  very  individual  alluded  to  was 

Martyrs. 

one  of  his  congregation  then  present,  and  heard  it, 
and  afterwards  brought  his  action  against  the  parson.  Did  the 
action  lie  7  It  was  shown  by  the  defendant  that  he  took  this  story 
from  a  religious  book ;  the  jury  believed  that  what  he  did  he  sin- 
cerely did  in  the  discharge  of  his  duty  ;  and  though  the  plaintiff  had 
been  denounced  as  having  been  put  to  death  by  Heaven  for  the  crime 
of  perjury,  and  though  this  charge  was  made  in  his  own  hearing; 
there  was  a  verdict  against  him. 

I  may  mention  the  case  of  Cutler  v.  Dixon,  in  which  it  was 
held  that  no  action  would  lie  for  articles  of  the  peace. 

Cutler  V.  Dixon,  *  ' 

4Rep.Hbi.  "  containing  great  abuses  and  misdemeanors,   not 

A.DW1585.  only  concerning  the  petitioner,  but  many  others;" 

^^L^g     ^^  *^«  ^^^^  said,  « if  actions  should  be  permitted 
luae  chatrgea.  jj^  g^^^h  cascs,  thosc  who  havc  just  causc  of  com- 

plaint would  not  dare  to  complain  for  fear  of  infinite  vexation." 
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Aitleyu  Young, 
2  Burr.  807» 
83  Geo.  S,  1759. 
A£B<Uvits  ooo- 
taining  orimiiM- 
tory  matter. 


Clwver  V.  SW' 


died  1  Camp.  268. 
ReoQgnuedby 
Holmyd.  J. 


BondJIdeeom- 
munieation  to 


I  may  mention  the  caae  of  Astley  and  Young,  in  which  it  irafl  heU 
an  action  would  not  lie  for  libeUoua  words  in  affi* 
dayits  used  in  courts  of  justice.  Lord  Mansfield 
there  recognized  the  ease  of  Lake  and  King,  and  ex- 
pressed a  clear  opinion  on  the  principle  establiahed  in 
that  case,  that  no  such  action  could  be  maintained. 
I  may  also  mention  the  case  of  Cleaver  v.  Sarraude,  recognised  by 
Mr.  Justice  Holroyd,  in  Freeman  and  Ives,  in  which 
it  was  expressly  held  no  action  was  maintainable  for 
matters  contained  in  written  communicationa  made 
bond  fide  to  a  friend,  not  for  the  purpose  of  slander. — 
In  that  case  of  Freeman  and  Ives  it  was  held,  that  a 
petition  addressed  by  the  creditors  ei  an  officer  of  the 
army  to  the  Secretary  at  War,  bond  fide,  and  with 
a  view  of  obtaining  through  his  interference  the 
payment  of  a  debt  due,  and  containing  a  statement  of 
fiftcts  which  were  derogatory  to  the  officer's  character, 
but  which  the  creditor  beUeved  to  be  true,  is  not 
a  Ubel  for  which  an  action  is  maintainable,  though 
the  Secretary  at  War  was  not  a  judge,  and  though 
by  law  he  had  no  jurisdiction  over  the  matter,  and  had  no  right 
to  stop  the  pay  of  the  officer. 

I  may  refer  your  Lordships  to  Captain  Baillie's  case,  in  which 

Mr.  Erskine  made  his  celebrated  speech  when  first 

called  to  the  bar.    There  had  been  distributed  among 

the  goYcmors  of  Greenwich   Hospital  a  statement 

containing  the  most  serious  charges  against  Tarions 

indiyiduals  connected  with  the  management  of  the 

hospital.     An  appUcation  was  made  for  a  criminal 

information,  and  a  rule  to  show  cause  was  granted ; 

the  rule  was  discharged,  and  with  costs,  for  this 

reason,  that  the  parties  had  an  interest  in  the  matter 

that  was  published;   and  therefore  the  pubUcation  was  lawfuL 

— Apply  that  to  the  case  at  bar.     Here  is  a  publication  respecting 

the  regulation  of  gaob,  in  wliich  the  public,  to  whom  the  communi- 


Freeman  and 
Ivei,  5  B.  &  A. 
642,  A.  D.  1822. 
Petition  bond  fide 
addraued  to  Se- 
cretary at  War 
derogatory  to  duh 
racter  of  an 


CaptBaUIIarscaie. 
IHow.StTr.lO, 
18  Geo.  3, 
A.  n.  1778.  Stat»- 
ment  distributed 
among  Goremon 
of  Greenwich 
HoBpital,  caotain- 
ing  chaigca 
against  indlvl- 


with  the  hospital. 
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cation  mm  made,  bad  the  deepest  interest ;  this  is  a  communication 
by  the  House  of  Commons  to  the  constituency  of  the  United 
Kingdom*  It  is  part  of  a  discussion  of  the  Commons  of  the  United 
Kingdom,  inter  ie,  on  a  subject  in  which  they  are  interested^  and 
rests  on  the  same  principle. 

In  the  case  of  Lord  Beauchamp  v.  Sir  Richard  Croft,  Sir  Richard 

had  sued  out  a  writ  of  forger  of  false  deeds  against 
P"*****"?  V*  Lord  Beauchamp,  whereupon  bis  Lordship  brought 
lyyv,  S85.  an  action  of  scan,  mag.  against  Sir  Richard.     "  The 

1568.  Writ  of  defendant  justified  the  said  slander  by  the  user  of  the 
vea^^^  said  writ.  And  by  the  better  opinion  on  demurrer  to 
htawith  for^Bg    i^iie  plea,  the  matter  of  justification  is  good,  and  out 

of  the  intention  of  the  law  and  statutes  for  slander, 
&c.,  for  no  punishment  was  ever  appointed  for  a  suit  in  law,  how- 
erer  it  be  false  and  for  vexation." 

To  the  same  effect  is  Buckley  o.  Wood«  where  Wood  had  exhibited 

a  slanderous  bill  against  Sir  R.  Buckley  in  the  Star 
BockicyihWood,     Chamber,  channnir  him  with  being  a  maintainer  of 

i  Coke  Rep.  14  U  ®^  ° 

83  &  34  EUb  pirates  and  murderers,  and  a  procurer  of  murders  and 

For  mafttw  eoB-  pirades ;  and  Sir  R.  Buckley  brought  an  action  on 

^raot^*to1^  the  case  against  Wood  for  the  slanderous  words  con- 

^^?»^*^j^  tained  in  the  bill,  and  for  baring  said  that  the  mat- 

cMion  wen  ftta^  tcrs  Contained  therein  were  true ;  judgment  was  given 

if  the  nil^ect- 

natter  within  ow  for  the  plaintiff,  on  the  ground  that  the  offences 
Court no^aetioD.     charged  were  not  cognizable  in  the  Star  Chamber; 

but  it  was  also  "  resolved,  per  totam  curiam,  that  for 
any  matter  contained  in  the  bill  that  was  examinable  in  the  said 
Court  no  action  lies,  although  the  matter  is  merely  fiedse,  because  it 
was  in  a  court  of  justice." 

I  may  likewise  refer  you  to  the  case  of  Delany  v.  Jones,  where 

there  being  an  action  for  a  HbellouB  advertisement 
Deieny  v.  janei,  in  a  uewspapcT,  which  inferred  that  the  plaintiff  had 
A.  D.  1809.'  committed    a    burglary.    Lord    EUenborough   said, 

imputing  bar-  "  The  plaintiff's  counsel  contend  that  you  are  to 
gtarytopiaintis     ^^  -^^  ^^^  Consideration  only  whether  the  adver- 
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tiaement  conyeys  a  libellouB  charge  againat  the  plaintiff  or  not.     I 

am  of  a  different  opinion.     I  conceive  the  law  to  be,  that  though 

that  which  is  spoken  or  written  may  be  injurious  to 

the  character  of  the  party,  yet,  if  done  bondjide,  as 

with  a  view  of  inyestigating  a  fact,  and  which  the  party  nijJriny 

it  is  interested  in,  it  is  not  libellous."     It  is  not  pretended  that  in 

the  pubUcation  complained  of  by  Mr.  Stockdale  there  is  anything 

like  mala  Jides,  anything  beyond  the  investigation  of  a  subject  in 

which  the  pubUc  is  deeply  interested. 

My  Lords,  I  wiU  finally  on  this  head  cite  the  case  of  Blackburn 

V.  Blackburn,  in  which  though  it  appeared  there  was 

BiMkbunu'^i         ezpress  malice,   and  the  action  was  therefore  main- 

M^^'T^p^yne,     taiuablc,  still  this  doctrine  is  to  be  found,  that  a 

pi  ^*i46^  D     communication  to  a  dissenting  congregation  reapect- 

^^^'  inff  the  character   of  a   person  to   be   appointed 

Boni   fide    com-  *  ^-jt 

municatioii  to  A  minister,  is  primd  facie  protected,  and  that  the 
gatioo,  respecting  plaintiff  is  bouud  to  show  that  it  was  done  ma- 
pototedTi^nhrtJJr    liciously.     If  there  maybe  a  communication  to  a 

dissenting  congregation  on  the  character  of  a  person 
to  be  appointed  minister  of  that  congregation,  may  there  not  be  a 
communication  to  the  public  respecting  the  state  of  the  principal 
gaol  in  the  metropolis  7 

My  Lords,  to  show  that  the  law  does  not  always  give  an  action 

where  there  is  a  loss,  I  may  refer  you  to  the  caae 

Action   does    not  '  j  ^ 

always  lie  where    of  Stockdalc  V,  Onwhyu,  whcrc  Mr.  Stockdale  the 

there    has    been 

loss.  present  plaintiff,  incurred  great  loss  by  the  piracy  of 

whyn.  ^  ^  ^  work  he  published,  called  the  memoirs  of  Harriette 
f^,^  ^  ,n?!    Wilson ;  but  it  turned  out  that  this  was  an  indecent 

163,    A.D.    iBzo;  ' 

as  io  easeof piracy    pubUcatiou,  containing  the  history  of  the  amours  of 
a  courtezan,  and  it  was  held  that  no  action  could  be 

maintained  for  such  piracy. 

Again,  the  printer  of  that  work  found  that  it  does  not  at  all  foUow 
that  where  there  is  a  loss  an  action  can  be  main- 

Poplett  V.  Stock-  -.        .      .  i         * 

dale.  tained ;  for  he  lost  his  paper  and  prmting  when  he 

196.  A.D.  18S5;     printed  that  work,  the  Memoirs  of  Harriette  Wilson, 
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«r   for  priatiQg    for  the  same  Mr.  Stockdale,  and  he  found  that  he 

mdi  work. 

"WBB  without  remedy.  He  brought  an  action  against 
Mr.  Stockdale  to  recover  the  price  of  printing  the  work ;  the  objec- 
tion waa  made,  on  the  part  of  the  then  defendant  and  now  plaintifip, 
that  no  action  would  lie,  it  being  an  immoral  pubhcation  ;  and  on 
that  ground  it  was  held  the  plaintiff  must  be  nonsuited.  There  Mr. 
Serjeant  Vaughan,  the  counsel  for  the  plaintiff,  says,  '*  Does  your 
Lordship  think  that  this  objection  Ues  in  the  mouth  of  Mr.  Stock- 
dale  V*  Lord  Chief  Justice  Best  said  it  did,  and  directed  a  nonsuit. 
So  that,  in  that  instance,  there  was  a  loss  without  any  recom- 
^  pense  to  the  party  by  whom  that  loss  was  sustained. 

There  must  be »      ^  sr       ^      ^ 

ligbtandioMooii-    There  must  always  be  a  right,  and  a  loss  concurring 

eoirisg  to  give  .  .  . 

enm  ot  acdon.       to  givc  a  just  cause  of  actiou. 

Per  wiimot  c  J         With  regard  to  the  required  proof  of  the  exer- 

in  Roc «.  Ahnoo,     cise  of  the  Privilwre  or  power  claimed  by  the  House 

WilmoCs  Opin-  or  j 

tone,  849,  A.  0.  of  Commous,  I  would  remind  your  Lordships  of 
what  is  said,  in  the  King  v.  Almon,  by  Lord  Chief 
Justice  Wiimot.  An  appUcation  was  made  to  the  King's  Bench  for 
publishing  a  pamphlet  containing  a  libel  on  the  Court ;  and  Wihnot 
then  a  Judge  of  the  King's  Bench,  and  afterwards  Chief  Justice  of 
Poirerofc  rto  ^^  Commou  Plcas,  says,  "The  power  which  the 
ooerai  with  their      Courts  of  Westminster  Hall  have  of  vindicatinir  their 

institution.  .        .  ,  ° 

own  authority  is  coeval  with  their  first  foundation 
and  institution."  He  does  not  at  all  rest  upon  proving  instances  of 
it ;  he  intimates  an  opinion  that  it  does  not  grow  up  merely  by  pre- 
scription, but  that  it  is  inherent ;  that  it  belonged  to  the  Courts  on 
their  first  constitution  ;  for  without  that  power  the  Courts  could  not 
properly  exercise  their  functions. 

The  same  principle  will  be  found  in  the  important  case  of  Beau- 
mont v.  Barrett,   which  recently  came  before  the 

Beemont  v.  Bar-  " 

lett.  1  Moore,         Judicial  Committee  of  the  Privy  Council.     And  I 
A.D.'  1836.      '      cite  this  case  for  the  purpose  of  showing  that  it  is 


i  principle  not  merely  by  prescription,  or  showing  the  exerdse 
MemMyponco-  of  the  right  that  the  Privilege  must  be  recognized 
thority.     ^' '"     and  established,  but  that  whatever  is  to  be  considered 
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as  necesBniy  for  a  legislatiye  body  exerdsing  iU  fimctions,  inherently 
belongs  to  it,  without  proof  of  the  exercise  of  it,  or  resting  it  on  the 
ground  of  prescription.  It  was  there  held  that  the  power  of  pun- 
ishing contempts  is  inherent  in  every  assembly  possessing  supreme 
legislative  authority,  whether  such  as  tend  directly  to  obstruct  their 
proceedings,  or  indirectly  to  bring  their  authority  into  contempt ; 
and  this  power  being  necessary  for  the  due  exercise  of  its  functions, 
pari  ratione,  if  the  question  had  been  whether  it  had  the  power  of 
ordering  the  publication  of  its  proceedings  within  the  sphere  of  its 
jurisdiction,  I  apprehend,  on  the  same  principle,  the  same  dedaion 
would  have  been  pronounced;  and  will  your  Lordships  withhold 
from  the  House  of  Commons  of  the  United  Kingdom  that  power 
which  incidentally  belongs  to  a  colonial  assembly  in  the  West  Indies  ? 
In  the  judgment  deUvered  by  Mr.  Baron  Parke  are  the  following 
^^  important  observations,  which  I  hope  may  outweigh 

in  your  minds  all  that  has  been  urged  respecting 
abuse  of  Privilege :  "  For  these  reasons,  therefore,  it  appears  to 
their  Lordships  that  the  Legislative  AjBsembly  of  Jamaica  had  the 
power  of  imprisoning  for  a  contempt  by  the  pubUcation  of  a  libeL 
It  may  be  true  that  they  may  have  occasionally  exercised  this  power 
of  imprisonment  in  an  improper  way,  as  has  happened  in  former 
times  in  the  exercise  of  similar  powers  by  the  House  of  Commons 
in  this  country ;  yet  we  may  well  believe  that  persons  of  the  star 
tion  and  character  who  constitute  the  Members  of  such  a  body  are 
not  likely  in  these  days  to  abuse  their  privileges,  and  that  the  whole^ 
some  control  and  influence  of  pubUc  opinion  will  prevent  the  revival 
of  such  evils.  But,  however,  with  that  consideration  we  have  no- 
thing to  do ;  we  have  simply  to  determine  what  the  law  is." 

Now,  my  Lords,  I  have  only  to  see  whether  there  are  any  contrary 
^  .^    ^      authorities.     I  have  looked  most  diligently  into  the 

No  authorities  the  ^        "^ 

other  way.  books,  and  I  Can  find  nothing  to  give  any  counte- 

nance to  the  doctrine,  that  any  publication  by  the  authority  of 
either  House  of  Parliament  can  be  made  the  subject  of  prosecu- 
tion or  action.  I  can  find  no  such  decision,  I  can  find  no  dictum 
to  this  effect. 
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In  the  case  of  the  King  v.  Lord  Abingdon,  it  was  held,  and  most 

properly,  that  an  information  would  lie  against  a 

AuUcko.  1 B^    ^^^  ^^'  malicionsly  publishing  in  the  newspapers  a 

SS6;  dL  1  uwaie    gpeech  which  he  had  made  in  the  House  of  Lords,  con- 

A  SeL   S74.  AJ>.  ,    , 

1794.  biftmnatioa  taining  sknderous  chaj^es  against  an  individual.    But 

paiiiithiiig speech  Under  what  circumstances?     It  appears,  that  in  his 

d^ra!^^LK(^  V^^Buee  in  the  House  of  Lords  he  read  certain  sen- 

livered  in  Pwua-  teuccs  from  a  paper  which  he  had  prepared,  and 


which  he  had  no  doubt  prepared  for  the  very  pur- 
pose of  publication  and  calumny.  Then,  without  any  authority  of 
the  House  of  Lords,  he  published  that  speech ;  he  did  it  for  the 
express  pmrpose  of  calumniating  the  prosecutor.     The  Chief  Justice 

(Lord  Kenyon)  obserred,  *'  That  with  respect  to  the 
^^^  Privilege  claimed  by  Lord  Abingdon  in  the  present 

No  PiiTikge  wM    case,  uonc  such  existed."     None  such  was  claimed 

claimed    by   the 

Houw  of  Lords,  by  the  House  of  Lords.  Neither  House  of  Parlia- 
ment has  ever  claimed  or  will  claim  a  Privilege  for 
one  of  its  Members  to  publish  a  speech  without  authority,  and 
with  a  view  to  de£une.  That  was  not  a  proceeding  for  anything 
done  by  the  House  or  done  by  the  authority  of  the  House ;  it  was 
the  pure,  spontaneous  and  malicious  act  of  an  individual.  His 
Lordship  continues  :  "  That  as  to  the  words  in  question,  had  they 
been  spoken  in  the  House  of  Lords,  and  confined  to  its  walls,  that 
Court  would  have  no  jurisdiction  to  call  his  Lordship  before  them 
to  answer  for  them  as  an  offence ;  but  that  in  the  present  case,  the 
offence  was  the  publication  under  his  authority  and  sanction,  and 
at  his  expense.  That  a  Member  of  Parliament  had  certainly  a  right 
to  publish  his  speech,  but  that  speech  should  not  be  made  the 
vehide  of  slander  against  any  individual ;  if  it  was,  it  was  a  Ubel." 
It  was  most  properly  held,  that  the  mens  rea  of  the  noble  Earl  made 
him  amenable  to  the  law ;  he  was  convicted  and  punished. 

Again,  my  Lords,  in  the  case  of  the  King  v.  Creevy,  it  was  held, 
that  a  Member  of  the  House  of  Commons  pub- 
Rex  V,  Creevy.  1    lifihiniT  a  single  speech  without  the  authority  of  the 

MsuJe     &   Selw  o  o        j. 

373;  AM.  1815. '     Housc,  and  with  a  view  to  injure  an  individual^  could 
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indiecroent  not  defend  himself  on  the  ground  of  Priyil^;e.    That 

of  House  of  Com-    prosecution  was  not  for  anything  done  by  the  House, 


^J^N^^.  or  under  the  authority  of  the  House;  on  the  con- 
inllded!^  "°"~  trary,  it  was  done  against  the  authority  of  the 
House ;  the  House  haying  a  standing  order  forbid- 
ding the  pubUcation  of  any  of  its  proceedings  without  the  orders 
of  the  House.  It  was  held,  therefore,  that  Mr.  Creeyy  was  not 
exempted  from  his  liability  to  an  indictment,  and  that  he  was 
properly  found  guilty  by  a  Jury.  There  are  in  the  report  certain 
observations  of  Lord  Ellenborough  which  have  reference  merely 
to  a  publication  without  the  authority  of  Parliament, — ^where  it  is 
the  unauthorised,  spontaneous,  and  malicious  act  of  the  individual. 
Lord  Ellenborough  says,  "  How  can  this  be  con- 
sidered as  a  proceeding  of  the  Commons  House 
of  Parliament?  A  Member  of  that  House  has  spoken  what  he 
thought  material,  and  what  he  was  at  liberty  to  speak  in  his 
character  as  a  Member  of  that  House ;  so  far  he  was  privileged ;  but 
he  has  not  stopped  there,  but  unauthorized  by  the  House,', — (now 
these  words  of  Lord  Ellenborough  are  very  material,  thereby  inti- 
mating an  opinion,  as  I  humbly  apprehend,  that  if  he  had  been  au* 
thorized  by  the  House  he  could  not  have  been  treated  as  a  libeller,) 
— **  unauthorized  by  the  House,  he  has  chosen  to  publish  an  account 
of  that  speech,  in  what  he  has  been  pleased  to  call  a  more  corrected 
form,  and  in  that  pubUcation  has  thrown  put  reflections  injurious  to 
the  character  of  an  individual."  His  Lordship's  judgment,  there- 
fore, proceeded  on  the  ground  that  it  was  unauthorized  by  the 
House ;  that  it  was  a  republication  of  a  speech  maliciously  intended 
to  injure  the  character  of  an  individual,  and  that  being  unau- 
thorized by  the  House,  there  was  no  privilege  by  which  it  was 
protected. 

My  Lords,  there  is  no  other  authority  till  we  come  to  the  case  of 
stockdaie  ▼.  Stockdslc  v.  Hausard,  tried  before  Lord  Denman  in 

HaoMTd.  1837.     It  is  my  duty  to  state  without  any  scruple 

731  A.o.  1837.         the    circumstances  under  which    that  trial    came 

Lord  C.  J.  Den-  ,^.i.x       i,.  t     -»  .       «■ 

man's  opinioiu        ou,  —  SO   that  his   Lordsbip  and  the  rest  of   the 
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Court  may  consider  irhat  weight  is  to  be  ascribed  to  the  opinion 
which  was  there  expressed.  No  doubt,  my  Lords,  the  greatest 
respect  is  due  to  any  opinion  of  any  judge,  particularly  of  so  great 
a  Judge  as  we  have  the  happiness  to  see  presiding  in  this  Court : 
but,  my  Lords,  I  must  use  the  freedom  of  saying  that  I  think, 
under  the  peculiar  circumstances  of  that  case,  his  Lordship  himself 
will  think  that  the  subject  is  to  be  regarded  as  res  integra,  and  that 
his  Lordship  need  not  consider  himself  in  the  slightest  degree 
bound  by  the  direction  which  he  then  gave. 

That  like  the  present  was  an  action  for  an  alleged  libel,  being 
an  extract  of  this  very  Report  by  the  Inspectors  of  Gaols.  There 
were  put  on  the  record  two  pleas,  not  guilty,  and  a  justification 
of  the  truth  of  the  charge,  namely,  that  the  pubUcation  referred 
to  was  an  obscene  book.  My  Lords,  I  knew  nothing  of  that 
case  until  within  two  days  of  the  trial ;  I  had  not  been  at  all 
consulted  respecting  the  defence ;  I  had  no  opportunity  to  con- 
sider how  the  plea  should  be  framed;  I  had  no  time  to  pre- 
pare myself  to  ai^e  the  great  constitutional  question  which  it 
raised  before  my  Lord  Denman.  There  being  a  justification  of 
the  truth  of  the  chai^,  and  I  being  furnished  with  what  I  con- 
ceived to  be  incontrovertible  evidence  of  its  truth,  I  had  anticipated 
that  probably  the  other  question  that  might  be  raised  under  the 
plea  of  not  guilty  would  meet  with  no  decision  at  Nisi  prius, — ^that 
it  would  not  be  necessary  that  this  question  should  call  forth  any 
opinion  of  his  Lordship.  My  Lords,  I  say  most  unfeignedly, — I 
do  not  presume  at  aU  to  assert  that  the  right  course  was  not 
adopted  by  his  Lordship, — ^but  I  say  with  sincerity  that  it  was  not 
the  course  I  anticipated ;  for  I  should  otherwise  have  made  an 
e£Port  to  be  better  prepared.  I  had  thought  that,  most  probably, 
there  being  strong  evidence  to  prove  the  truth  of  the  charge,  his 
Lordship  would  take  the  opinion  of  the  jury  on  the  special  justifica- 
tion, and  they,  finding  it  established,  the  other  question  would  be- 
come wholly  immaterial ;  or  if  the  jury  came  to  a  different  conclu- 
sion, that  upon  a  question  of  such  novelty  and  such  magnitude,  re- 
quiring such  long  and  laborious  research,  probably  the  noble  and 
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learned  Judge  would  follow  the  course  that  is  generally  adopted  with 
respect  to  questions  of  much  less  difficulty  and  much  less  import- 
ance arising  at  Nisi  prius^  by  reserving  it  for  the  opinion  of  the 
Court.  My  Lords,  if  that  course  had  been  followed,  this  second 
action  never  would  have  been  broii^ht  by  Mr.  Stockdale,  and  cer- 
tainly one  advantage  would  have  arisen  from  it,  that  this  diacusaion 
would  have  been  unnecessary,  and  that  your  Lordships  would  haye 
been  spared  the  pain  of  the  long  argument  I  have  had  the  honour 
to  address  to  you.  But,  however  that  might  be,  what  I  am  amduos 
now  to  impress  upon  your  minds  is,  that  it  was  then  wholly  impos- 
sible for  me  to  bring  before  my  Lord  Denman  the  arguments  and 
authorities  which  I  humbly  apprehend  to  be  essentially  necessary  to 
be  adduced  and  considered  before  any  conclusiye  or  satisfactory 
judgment  could  be  given  on  such  a  question.  His  Lordship,  never- 
theless did, — I  having  little  more  than  mooted  the  question  and  re- 
ferred to  the  case  of  thq  King  v.  Wright, — ^his  Lordship  did  very 
emphatically  express  an  opinion  that  the  order  of  the  House  of  Com- 
mons would  not  amount  to  a  justification.  I  am  sure  that  with 
the  candour  which  has  ever  distinguished  him,  his  Lordship  will 
not  in  the  slightest  decree  consider  himself  bound  by  an  opinion  de- 
livered under  such  circumstances,  when  I  presume  he  could,  aa 
little  aa  myself,  or  less  than  myself,  be  aware  of  the  point  to  be 
raised  under  the  plea  of  not  guilty.  I  only  knew  it  a  few  hours 
before ;  probably  his  Lordship  did  not  know  it  till  he  took  his  seat 
on  the  bench  and  heard  the  pleadings  opened  by  the  junior  counsel ; 
indeed  the  pleadings  would  not  inform  his  Lordship  of  it,  and  he 
must  have  remained  ignorant  of  the  subject  till  after  the  condusion 
of  the  Plaintiffs  case.  I,  as  leading  counsel  for  the  Defendants, 
then  stated  one  defence  that  might  arise  under  the  plea  of  not 
guilty,  independently  of  proving  the  truth  of  the  alleged  libel. 

My  Lords,  this  is  the  only  authority  against  which  I  have  to 
struggle,  and  I  must  say,  with  that  boldness  which  I  hope  will  ever 
distinguish  an  advocate  at  the  English  bar,  that  under  the  circum- 
stances, the  dictum  of  Lord  Denman  is  not  entitled  to  much  re- 
spect, and  really  lias  no  weight  at  all  against  the  mass  of  authorities 
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then  nnkuown  ▼hicb  might  have  been  cited  in  support  of  the  doc- 
trine for  which  I  now  argue. 

Your  Lordships  will  bear  in  mind,  that  there  being  a  verdict  for 
the  defendants  on  the  special  plea  of  justification,  there  was  no  op- 
portunity of  asking  the  Chief  Justice  to  review  his  opinion,  or  of 
bringing  the  question  under  the  consideration  of  the  other  Judges 
of  the  Court. 

Subsequendj  to  that  trial,  my  Lords,  there  has  been  a  deliberate 
investigation  of  the  subject  by  competent  authority ; 
Rflpoft  or  Con-  and  if  your  Lordships  are  to  inquire  into  the  existence 
«n  PrindngaBd  of  the  Privil^,  and  to  examine  the  proceedings  of 
^Hpl^iUyiasT  P^rli^^cnt  on  this  demurrer,  I  humbly  apprehend 
that  this  Report  which  I  hold  in  my  hand  is  a  docu- 
ment which  deserves  your  consideration  just  as  much  as  if  it  had 
been  promulgated  in  the  reign  of  Queen  Anne,  or  as  if  it  contained 
the  decision  of  a  Court  of  Law.  If  the  Houses  of  Pariiament  are 
not  the  sole  and  exclusive  judges  of  their  Privileges,  as  I  insist  they 
are,  it  cannot  be  contended  that  they  have  not  a  co-ordinate  and  con- 
current jurisdiction ;  and  their  deciaions  are  to  be  cited  and  exa- 
mined and  weighed  in  a  Court  of  Law  which  takes  upon  itself  to 
entertain  the  question  of  the  existence  of  Privilege. 

Now,  my  Lords,  1  must  say,  that  this  decision  of  the  House 
of  Commons,  pronounced  since  the  case  of  Stockdale  v,  Hansard, 
is  entitled  to  very  great  respect  at  the  hands  of  your  Lordships,  and 
must  be  considered  as  overruling  that  case. 

My  Lords,  when  we  consider  what  weight  is  to  be  attached  to  any 
judgment,  we  look  to  see  who  were  the  Judges,  and  whether  they 
agreed ;  or,  if  they  disagreed,  what  was  the  proportion  of  those  who 
dissented.  My  Lords,  in  this  case  there  was  a  Committee  of  the 
House  of  Commons  appointed  without  reference  to  party  or  pre- 
conceived opinions;  and  I  may  say  that  there  served  on  that  Com- 
mittee men  of  great  eminence  in  our  profession,  some  of  whom  at 
first  doubted,  and  who  only  came  to  the  clear  opinion  which  they 
ultimately  expressed  on  deep  reflection,  and  painful  investigation. 

There  were  appointed  on  that  Committee  fifteen  Members,  whose 

2  D 
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Members  of  that     namcs  I  Will  HOW  mcntion  :   Lord  Viscount  Howick, 

Committee. 

Sir  Robert  Peel,  the  humble  individual  who  has 
now  the  honour  to  address  you,  Mr.  C.  W.  Williams  Wynn,  Mr. 
Tancred,  Sir  William  FoUett,  Mr.  Charles  Villiers,  Sir  Frederick 
Pollock,  Mr.  Roebuck,  Lord  Stanley,  Sir  George  Strickland,  Sir 
Robert  Harry  IngUs,  Mr.  Seijeant  Wilde,  Sir  George  Clerk,  and  Mr. 
O'ConneU. 

Of  these  names,  my  Lords,  there  is  only  one  on  which  I  will 
venture  to  make  any  remark,  that  of  my  Friend,  Sir  W.  Follett ;  for 
he  is  absent  from  severe  illness.  In  common  with  the  whole  pro- 
fession, I  hope  his  absence  will  be  of  short  duration.  Sir  William 
Follett,  I  will  be  bold  to  say,  is  one  of  the  greatest  lawyers  that 
ever  appeared  in  this  or  any  age  since  law  was  cultivated  as  a 
science  in  England.  That  Committee,  consisting  of  Sir  Williami 
Follett  and  of  others  most  eminent  in  our  profession,  whose  merit  is 
not  yet  stamped  by  judicial  promotion,  but  who,  1  predict,  will 
be  great  ornaments  to  the  bench ; — and  of  statesmen  of  the  first 
rank,  who  have  devoted  their  Uves  to  the  study  of  the  constitu- 
tion of  their  country ; — ^that  Committee,  so  formed,  entered  most 
deliberately  into  the  consideration  of  the  question; — they  paid 
the  most  respectM  attention  to  what  had  fallen  from  my  Lord  Den- 
man  ;  there  was  a  careM  investigation  by  the  Committee  of  what 
had  been  done  on  former  occasions,  and  what  had  been  said  by 
former  Judges ;  and  that  Committee,  with  one  dissentient  voicd 
came  to  the  resolution  that  this  Privilege  does  belong  to  the  House 
of  Commons,  and  that  the  House  of  Commons,  without  this  Privi- 
lege, could  not  duly  exercise  its  functions. 

My  Lords,  there  was  one  dissentient,  a  most  respectable  individual, 
who  was  by  himself  in  a  minority, — ^for  whom  I  have  the  most  sincere 
respect, — Sir  Robert  Harry  Inglis.  He  dissented ;  but  there  con- 
curred in  that  resolution,  Sir  George  Strickland,  Sir  Frederick  Pol- 
lock, Mr.  Charles  Williams  Wynn,  Sir  William  Follett,  Lord  Stanley, 
Sir  George  Clerk,  Mr.  Serjeant  Wilde,  Mr.  O'Connell, 
Speech  of  Sir  R.  and  Sir  Robert  Peel.  And  if  we  are  to  cite  the  Par- 
up  iui>ort,  30         liamentary  authorities  in  this  discussion,  I  use  the 
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May.  8  June,  freedom  of  referring  your  Lordships  to  a  speech  of 
DeiMta.  vol.  38,  Sir  Bobcrt  Peel  on  the  existence  of  the  Privilege, 
p.  1 129 1  8  June,  and  the  exclusive  jurisdiction  of  the  House, — dis- 
^  ^^^  tmguished  for  its  constitutional  and  legal  learning, 

and  for  the  soundness  and  conclusiveness  of  its  reasoning. 

My  Lords,  all  these  individuals  concurred  in  this  resolution ;  it 
was  reported  to  the  House ;  it  was  adopted  by  the  House,  after  dis- 
cussion ;  and  eventually  there  was  a  division, — ^upon  which  there  were 
126  in  £avour  of  the  resolution,  and  thirty-six  against  it ;  leaving  a 
majority  in  favour  of  the  resolution  of  ninety. 

Now,  my  Lords,  I  cannot  help  thinking  that  that  opinion  so 
formed,  so  expressed,  so  adopted,  may  be  weighed  against  the 
opinion  which,  without  an  opportunity  of  consideration,  was  ex- 
pressed by  one  individual,  however  eminent  in  station,  or  however 
highly  gifted. 

My  Lords,  I  have  now  concluded  my  argument.  I  have  dis- 
charged my  duty  to  the  best  of  my  ability,  but  I  fear 
condittioii.  imperfectly.     I  will  make  no  apology  to  your  Lord- 

ships for  the  time  that  I  have  occupied ;  I  humbly 
apprehend,  that  in  ai^uing  such  a  question,  that  portion  of  time  is 
to  be  cheerfully  devoted  to  it  which  its  importance  requires. 

And  now,  my  Lords,  I  cannot  say,  as  I  have  sometimes  said,  that 
having  dischai^ed  my  duty,  I  am  indifferent  as  to  the  result.  I 
look,  my  Lords,  with  the  most  painful  anxiety  to  the  decision  of 
the  Court  on  this  question,— convinced  that  upon  the  result  of  the 
controversy  depend  the  usefulness  of  the  House  of  Commons,  and 
the  best  rights  of  the  people  of  England.  It  is  now  to  be  settled, 
whether  the  people  are  to  be  informed  of  the  proceedings  of  their  re- 
presentatives,— ^whether  they  are  to  be  confined  to  the  statute  book, 
— or  whether  they  are  from  time  to  time  to  be  instructed  with  regard 
to  the  facts  and  reasons  upon  which  the  laws  proceed  which  they  are 
called  on  to  obey.  No  judgment  of  a  court  of  law  can  be  effectual 
to  deprive  the  House  of  Commons  of  the  privilege  it  now  claims. 
There  are  ways  known  to  the  coustitution  of  niiUifyiug  the  erro- 
neous decisions  of  courts  of  law  against  privilege ;  but  I  own  that  I, 

2  D  2 
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a  lover  of  concord  and  tranquillity,  cannot  look  forward  without  dis- 
may to  the  scenes  throii^h  which  we  might  have  to  pass  in  the  con- 
flict. My  Lords,  why  should  this  be  necessary  ?  Why  should  not 
things  be  allowed  to  remain  as  they  have  been  for  at  least  a  period 
of  two  centuries, — a  period  of  unexampled  liberty  and  prosperity.  I 
am  against  innovation.  My  respectful  prayer  to  your  Lordships  ia 
stare  super  antiquas  vias.  If  there  be  danger  from  the  Houses  of  Par- 
liament assuming  powers  not  constitutionaUy  belonging  to  them,  let 
me  remind  your  Lordships  that  there  may  be  greater  danger  from  the 
encroachments  of  courts  of  Law,  and  that  the  confusion  and  mischief 
theymight  occasion  would  not  be  less  severely  felt,  although  the  stretch 
of  authority  on  the  part  of  the  Judges  proceeded  from  motives  the  moat 
pure  and  patriotic.  I  trust  with  unbounded  confidence  to  the  case  re- 
ceiving a  deUberate  and  an  impartial  and  a  candid  consideration  from 
all  your  Lordships.  I  am  not  afinid,  my  Lords,  of  any  pre-conceived 
opinion,  or  of  any  opinion  that  may  have  been  previously  expressed. 
What  is  more,  my  Lords,  I  am  not  afbdd  of  the  applause  which  has 
been  bestowed  by  certain  persons,  I  must  think  rather  inconsiderately, 
and  irregularly  and  prematurely,  pending  the  suit,  on  the  noble  and 
learned  Chief  Justice,  for  the  course  he  has  pursued.  I  know  that 
his  Lordship  would  be  ready  to  sacrifice  to  the  discharge  of  his  duties 
any  glory  he  might  be  supposed  to  have  acquired  in  the  struggle ; 
that  his  Lordship  would  consider  it  his  truest  glory  justiy  to  admi- 
nister the  law,  according  to  the  principles  upon  which  his  predeces- 
sors have  acted  and  the  steady  maintenance  of  whidi  affords  the  best 
guarantee  for  the  permanent  enjoyment  of  our  rights  and  liberties. 
My  Lords,  there  has  been  reference  made  on  this  subject,  and  I 
consider  very  preposterously  to  the  oaths  of  the 

Improper  twoC' 

enee  to  the  oatht  Judges, — as  if  the  oaths  of  the  Judges  require  that 
they  should  decide  against  Privilege.  The  oaths  of 
the  Judges  as  I  apprehend,  require  that  they  shall  duly  ad- 
minister the  law  of  the  land  according  to  the  doctrines  of  that  law 
as  expounded  by  those  who  have  preceded  them;  and  this  Pri- 
vilege being  part  of  the  law,  according  to  the  oaths  of  the  Judges 
this  Privilege  is  to  be  recognized,  instead  of  being  overruled. 
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My  Lordfly  I  beg  leave  to  recall  to  your  Lordships  very  respect- 
fiilly  the  advice  criven  by  Lord  Bacon  to  a  Judge  of 

Advice   prm  by  "^  O  ^  ,  .  mi 

Loni  bmjod  to  ft    the  Common  Fleas,  when  sworn  before  hmi»  "  That 
he  wonld  take  care  to  confine  the  jurisdiction  of 
the  Court  within  the  ancient  merestones,   without  removing  the 
mark." 

I  would  likewise  seek  to  impress  upon  your  Lordships,  me- 
morable words  of  Lord  Tenterden,  showing  his  sense  of  the  ex- 
treme importance  of  Courts  confining  themselves  to  their  assigned 
jurisdiction.  He  was  a  Judge  most  anxious  that  every  wrong 
should  be  redressed ;  but  he  knew  his  proper  sphere  and  respected 
privilege ;  he  was  one  of  that  constellation  of  Judges  of  which 
Chief  Justice  Fortescue  was  so  bright  an  ornament^  containing  all 
the  great  names  that  have  adorned  the  seat  of  justice  in  this 
ooontry,  who  have  contented  themselves  with  purely  expounding 
the  Common  Law,  and  have  left  the  Law  of  ParUament  to  those 
tribunals  to  which  by  the  constitution  it  is  intrusted, — different 
men  indeed  from  Kelynge,  and  Jeffiries,  and  Scroggs. 
clTxatert^  The  words  I  refer  to  were  used  by  Lord  Tenterden 
f  Biir^&^  ^^  refusing  a  rule  for  a  prohibition  to  the  Lord  Chan- 
uo.  cellor  sitting  in  Bankruptcy.     How  he  would  have 

treated  an  argument  involving  a  claim  of  right  to 
grant  a  prohibition  to  one  of  the  branches  of  the  legislature,  your 
Lordships  may  conjecture.  On  that  occasion  he  observed,  "We 
wish  not  to  be  understood  as  giving  any  sanction  to  the  supposed 
authority  of  the  Court  to  direct  a  prohibition  to  the  Lord  Chan- 
cellor sitting  in  Bankruptcy.  If  ever  the  question  shall  arise,  the 
Court,  whose  assistance  may  be  invoked  to  correct  the  excess  of 
jurisdiction  in  another,  will  without  doubt  take  care  not  to  exceed 
its  own." 

My  Lords,  I  have  only  now  to  pray  judgment  for  the  defendants. 


Note.— On  the  2Rth  of  May  1839,  Mr.  Curwood  replied,  and  on 
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the  3 1  fit  of  the  same  month,  the  Court  gave  judgment  for  the 
PlaintijeF. 

For  the  Judges  of  the  Court  1  feel  the  most  sincere  respect, 
esteem  and  affection.  Never  haye  there  presided  in  Westminster 
Hall  magistrates  more  devotedly  anxious  to  perform  in  a  satisfactory 
manner,  the  duties  of  their  high  office.  But  consistently  with  these 
feelings,  I  must  say,  that  I  concur  in  the  opinion  expressed  by  the 
most  eminent  men  at  the  bar  on  both  sides  in  politics,  that  this 
judgment  is  erroneous.  After  great  dehberation,  a  Committee  of 
the  House  of  Commons  decided  that  a  writ  of  error  could  not  be 
brought  upon  it  without  compromising  the  privileges  of  the  House, 
and  a  resolution  was  taken  to  resist  in  a  summary  manner  the  pro- 
secution of  any  such  action  in  future. 

Mr.  Stockdale  nevertheless  did  bring  other  actions  for  the  same 
publication,  which  led  to  the  commitment  of  him,  his  attorney,  and 
the  sheriffs  of  London  and  Middlesex. 

The  controversy  was  at  last  settled  in  the  month  of  April,  1840 
by  a  legislative  declaration,  "  that  it  is  essential  to  the  due  and  ef- 
fectual exercise  and  discharge  of  the  functions  and  duties  of  Parlia- 
ment, and  to  the  promotion  of  wise  legislation,  that  no  obstructions 
or  impediments  should  exist  to  the  pubhcation  of  such  of  the 
reports,  papers,  votes,  or  proceedings  of  either  House  of  Parliament, 
as  such  House  of  Parliament  may  deem  fit  or  necessary  to  be  pub. 
lished," — and  an  enactment,  that  any  proceedings  civil  or  criminal 
for  any  such  publication,  shall  be  stayed  on  a  summary  application 
to  the  Coiurt  in  which  they  are  instituted. 

As  the  judgment  of  the  Court  of  Queen's  Bench  proceeded 
mainly  on  the  ground  that  this  power  of  pubhcation  was  not  ne- 
cessary to  the  due  and  effectual  exercise  and  discharge  of  the 
Ainction  and  duties  of  Parliament  and  to  the  promotion  of  wise 
legislation,  I  cannot  help  thinking  that  the  Act  3  Vic.  c.  9, 
amounts  to  a  Parliamentary  reversal  of  the  judgment.  For  the 
reasons  I  before  assigned  I  cannot  at  present  enter  farther  into  the 
question  of  Privilege,  or  the  manner  in  which  actions  in  Courts 
of  Law  to  question  the  exercise  of  Privilege  by  either  House  of 
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Parliament  ought  to  be  met,  and  I  must  content  myself  with  sub- 
joining the  statute  referred  to. 

3«  VICTORIiE,  CAP.  IX. 

An  Act  to  give  summary  Protection  to  Persons  employed  in  the 
Publication  of  Parliamentary  Papers.  [\4th  Aprils  1840.] 

Whereas  it  is  essential  to  the  due  and  effectual  Exercise  and  Dis- 
charge of  the  Functions  and  Duties  of  Parliament,  and  to  the  Promo- 
tion of  wise  Legislation,  that  no  Obstractions  or  Irapediracnts  should 
exist  to  the  Publication  of  such  of  the  Reports,  Papers,  Votes,  or  Pro- 
ceedings of  either  House  of  Parliament,  as  such  House  of  Parliament 
may  deem  fit  or  necessary  to  be  published  :  And  whereas  Obstructions 
or  Impediments  to  such  Publication  have  arisen,  and  hereafter  may 
arise,  by  means  of  Ci?i]  or  Criminal  Proceedings  being  taken  against 
Persons  employed  by  or  acting  under  the  Authority  of  the  Houses  of 
Parliament,  or  One  of  them,  in  the  Publication  of  such  Reports,  Papers, 
Votes,  or  Proceedings ;  by  reason  and  for  Remedy  whereof  it  is 
expedient  that  more  speedy  Protection  should  be  afforded  to  all  Persons 
acting  under  the  Authority  aforesaid,  and  that  all  such  Civil  or  Cri- 
minal Proceedings  should  be  summarily  put  an  end  to  and  determined 
in  manner  herein-after  mentioned :  Be  it  therefore  enacted  by  the 
Queen's  most  Excellent  Majesty,  by  and  with  the  advice  and  Consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present  Par- 

liament  assembled,  and  by  the  Authority  of  the  same, 
Pn«eediiig«.  Cn-  That  it  shall  and  may  be  lawful  for  any  Person  or  Per- 
J^^  ^V^i^  ^^^^  ^^^  "^^^  "  ^^  ^^^>  ^^  hereafter  shaU  be,  a  De- 
fbr  PuUkjUkn  fendant  or  Defendants  in  any  Civil  or  Criminal  Proceed- 
^^^oiPu-  *^^  commenced  or  prosecuted  in  any  Manner  soever, 
liament.  to  be  for  or  on  account  or  in  respect  of  the  Publication  of  any 
h>^'ofTa^  such  Report,  Paper,  Votes,  or  Proceedings  by  such 
tiiicate  and  AiB.  Persou  or  Persons,  or  by  his,  or  their  Servant  or 
^*  ^^^  Servants,  by  or  under  the  Authority  of  either  House  of 
PuUicarion  is  by  Parliament,  to  bring  before  the  Court  in  which  such 
HwMe  of  rariia!^  Proceeding  shall  have  been  or  shall  be  so  commenced  or 
nwnt.  prosecuted,  or  before  any  Judge  of  the  same  (if  One  of 

the  Superior  Courts  at  fTestminsier),  first  giving  Twenty- 
four  Hours'  Notice  of  his  Intention  so  to  do  to  the  Prosecutor  or 
Plaintiff  in  such  Proceeding,  a  Certificate  under  the  Hand  of  the  Lord 
Hi<^h  Chancellor  of  Great  Britain,  or  the  Lord  Keeper  of  the  Great 
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Seal,  or  of  the  Speaker  of  the  House  of  Lords,  for  the  Time  being, 
or  of  the  Clerk  of  the  Parliaments,  or  of  the  Speaker  of  the  House 
of  Commons,  or  of  the  Clerk  of  the  same  House,  stating  that 
the  Report,  Paper,  Votes,  or  Proceedings,  as  the  Case  may  be, 
in  respect  whereof  such  Civil  or  Criminal  Proceeding  shall  hate 
been  commenced  or  prosecuted,  ivas  published  by  such  Person  or 
Persons,  or  by  his,  her,  or  their  Servant  or  Servants,  by  Order  or 
under  the  Authority  of  the  House  of  Lords  or  of  the  House  of  Com- 
mons, as  the  Case  may  be,  together  with  an  Affidavit  verifying  such 
Certificate ;  and  such  Court  or  Judge  shall  thereupon  immediately  stay 
such  Civil  or  Criminal  Proceeding,  and  the  same,  and  every  Writ  or 
Process  issued  therein,  shall  be  and  shall  be  deemed  and  taken  to  be 
finally  put  an  end  to,  determined,  and  superseded  by  virtue  of  this  Act. 

II.  And  be  it  enacted,  That  in  case  of  any  Civil  or  Criminal  Pro- 

ceeding hereafter  to  be  commenced  or  prosecuted  for  or 
2j^^^  on  account  or  in  respect  of  the  Publication  of  any  Copy 
moMsediii  respect  of  such  Report,  Paper,  Votes,  or  Proceedini^s,  it  shall  be 
^th»S^t^R^  lawful  for  the  Defendant  or  Defendanto  at  any  Stage  of 
port,  Ac  the  Proceedings  to  lay  before  the  Court  or  Judge  such 

Report,  Paper,  Votes,  or  Proceedings,  and  such  Copy, 
with  an  Affidavit  verifying  such  Report,  Paper,  Votes,  or  Proceedings, 
and  the  Correctness  of  such  Copy,  and  the  Court  or  Judge  shall  imme- 
diately stay  such  Civil  or  Criminal  Proceeding,  and  the  same,  and  every 
Writ  or  Process  issued  therein,  shall  be  and  shall  be  deemed  and  taken 
to  be  finally  put  an  end  to,  determined,  and  superseded  by  virtue  of  this 
Act. 

III.  And  be  it  enacted.  That  it  shall  be  lawful  in  any  Civil  or 

Criminal  Proceeding  to  be  commenced  or  prosecuted  for 
'°  '*"**^^  printing  any  Extract  from  or  Abstract  of  such  Report, 
ExtiLt  or  Ai^'  Paper,  Votes,  or  Proceedings,  to  give  in  Evidence  under 
■tract  or  a  Paper,  jj^g  General  Issue  such  Report,  Paper,  Votes,  or  Pro- 
ttMnrndi  Extract  ceedings,  and  to  show  that  such  Extract  or  Abstract  was 
i^ondjide         published  bond  fide  and  without  Malice ;  and  if  such  shall 

be  the  Opinion  of  the  Jury  a  Verdict  of  Not  guilty  shall 
be  entered  for  the  Defendant  or  Defendants. 

IV.  Provided  always,  and  it  is  hereby  expressly  declared  and  enacted. 

That  nothing  herein  contained  shall  be  deemed  or  taken. 
Act  not  to  afftet  or  held  or  construed,  directly  or  indirectly,  by  Implica- 
S^itoStT*  "^    *'»on  or  otherwise,  to  aflfect  the  Privileges  of  Parliament 

in  any  Manner  whatsoever. 
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THE    TIMES"    NEWSPAPER. 


Tab  Queen  v.  Lawsok^ — Court  of  Queen's  Bench. 

INTRODUCTION. 

The  Court  of  Queen's  Bencli,  on  the  application  of  Sir  John 
Conroy,  granted  leave  to  file  a  criminal  information  against  the 
defendant,  as  Printer  of  the  Times  newspaper,  for  an  article  which 
appeared  in  that  newspaper  on  the  9th  of  March,  1838, — ^the  pro- 
secutor having  made  an  affidavit  denying  the  truth  of  the  charge 
which  it  was  supposed  to  bring  forward  against  him, — of  having 
while  Equerry  to  the  Duchess  of  Kent,  and  at  the  head  of  her  house- 
hold, improperly  abstracted  sums  of  money  from  her,  with  which 
he  had  bought  estates  in  Wales. 

The  information  came  on  for  trial  on  the  20th  of  December,  1 838, 
before  Lord  Denman.  Mr.  Thesiger,  for  the  prosecution,  having 
delivered  a  very  able  address  to  the  Jury  on  the  merits  of  the  case, 
— ^to  prove  that  the  defendant  was  the  printer  of  the  newspaper, 
called  a  witness,  from  whose  cross  examination  it  appeared  that  the 
prosecutor,  though  not  in  Court,  had  accompanied  his  solicitor  to 
the  Gruildhall,  and  was  then  in  a  coffee-house  near  at  hand.  There 
were  only  two  other  witnesses  called,  and  they  were  examined  to 
show  that  the  prosecutor  was  the  person  alluded  to  in  the  alleged 
libel. 
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SIR  JOHN  CAMPBELL,  ATTORNEY-GENERAL. 

So  Gentlemen  of  the  Jury,  my  Learned  Friend  Mr.  The- 
siger,  abniptly  closes  his  case  without  presenting  Sir  John  Conroy 
as  a  witness  before  you,  and  I  am  most  unexpectedly  called  upon  to 
address  you  without  any  previous  inquiry  into  the  matters  which  are 
made  the  subject  of  this  prosecution.  Is  Sir  John  Conroy  ill  in  bed  ? 
Is  he  in  a  distant  country  ?  Is  he  prevented  by  any  dire  necessity 
from  appearing  to  explain  and  justify  his  conduct  ?  Sir  John  Con- 
roy is  not  in  Court  to  hear  the  praises  so  lavishly  bestowed  upon 
him  by  my  Learned  Friend,  at  which  he  must  have  blushed,  how- 
ever well  deserved ;  but  we  are  told  he  .is  in  an  adjoining  room, 
almost  within  the  sound  of  my  Learned  Friend's  voice,  and  after 
the  taunt  which  I  purposely  threw  out  in  cross  examining  the  first 
witness,  when  I  asked  whether  he  is  in  health,  and  in  a  fit  state 
to  give  evidence,  he  shows  no  inclination  to  present  himself  to  the 
Jury.  My  Learned  Friend  is  contented  with  merely  giving  formal 
proof  of  the.  pubHcation  and  innuendoes,  and  thereupon  calls  upon 
you  for  a  verdict  of  guilty,  in  a  prosecution  which  he  says  is  insti- 
tuted to  vindicate  the  honour  of  his  dient. 

Gentlemen,  it  is  most  painM  for  me  to  make  any  observation 
upon  the  conduct  of  a  person  in  the  situation  of  Sir  John  Conroy ; 
but  I  cannot  shrink  firom  my  duty.  The  office  I  hold  places  me  at 
the  head  at  the  bar  of  England,  ever  famed  for  independence  and 
intrepidity.  I  hope  that  in  my  person  its  reputation  will  not  be 
tarnished ;  and  I  say  with  pride,  that  there  is  no  member  of  our  pro- 
fession who,  intrusted  with  the  defence  of  a  party  accused,  would 
abstain  from  any  topics  which  fairly  belong  to  the  case  because  they 
might  be  disagreeable  to  the  prosecutor,— of  whatever  rank, — in 
whatever  employment,— of  whatever  party.  I  shall  endeavour,  ac- 
cording to  the  best  of  my  judgment,  to  confine  myself  within  the 
line  of  my  duty  as  an  advocate,  but  I  will  not  be  deterred  from  the 
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faithful  and  zealous  discharge  of  that  duty  by  the  apprehension  of 
any  consequences  to  myself. 

And  I  have  no  hesitation  in  expressing  my  extreme  surprise  at 
the  conduct  of  Sir  John  Conroy  with  respect  to  this  prosecution, 
and  my  high  disapprobation  of  the  course  he  now  pursues.  My 
Learned  Friend  says,  that  he  only  seeks  to  vindicate  his  character 
from  the  aspersions  which  have  been  cast  upon  it.  In  that  case, 
would  not  his  first  act  have  been  to  instruct  his  learned  counsel  to 
call  him  as  a  witness  that  he  might  be  examined, — aye,  and  cross- 
examined, — to  explain  all  that  is  said  in  the  publication  of  which  he 
complains,  and  to  show  to  you  and  to  the  world,  that  if  it  contains 
any  criminal  charge  against  him,  that  charge  is  unfounded. 

But  instead  of  this,  my  Learned  Friend,  following  his  instruc- 
tions, shuts  out  all  inquiry,  and  tries  to  prejudice  your  minds  by 
the  opinion  of  the  Judges  of  the  Queen's  Bench,  which  he  would 
represent  to  you  as  conclusiye.  Gentlemen,  I  complain  of  this  at. 
tempt.  When  the  Judges  of  the  Queen's  Bench  give  leave  to  file  a 
criminal  information,  they  pronounce  no  opinion  whatever  with 
respect  to  the  guilt  of  the  party  accused,  and  merely  say  there  is 
ground  for  investigation,  and  that  the  case  ought  to  be  submitted  to 
the  decision  of  a  Jury.  My  Lord  himself  will  tell  you  that  it  is 
for  yon  alone  to  decide  upon  the  guilt  or  innocence  of  the  de- 
fendant, without  r^ard  to  the  opinions  of  others,  and  that  he  is 
still  to  be  presumed  to  be  innocent  till  you  determine  that  he  is 
guilty.  The  jurisdiction  of  the  Court  of  Queen's  Bench  in  granting 
criminal  informations,  which  I  have  always  defended  in  Parliament 
when  attacked,  would  be  intolerable,  if  the  counsel  for  the  posecu- 
tion  might  come  to  the  Jury  and  say, — ^will  you  hesitate  to  pro- 
nounce that  a  false  and  malicious  Hbel  which  has  been  adjudged  to 
be  so  by  the  Court  of  Queen's  Bench?  The  Court  of  Queen's 
Bench  has  given  no  judgment  on  the  subject,  and  has  merely 
on  the  affidavit  of  Sir  John  Conroy  permitted  him  to  present  the 
case  for  your  examination  and  decision, — ^little  thinking  that  the 
defendant  was  to  be  presented  to  you  prejudged  and  condemned. 

There  is  no  more  discreet  advocate  at  the  English  bar  than  my 
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Learned  Friend, — but  considering  tlie  coarse  to  be  pursued  in  eri- 
dence^  there  was  one  expression  which  fell  fit>m  him  in  addressing 
youy  which,  with  great  deference,  was  rather  inconsiderate.  Said 
my  Learned  Friend,  "  Sir  John  Conroy  challenges  inquiry,  and  pre- 
sents himself  fftce  to  £Eu;e  before  his  accuser."  Where  is  Sir  John 
Conroy  who  was  to  meet  us  face  to  &ce  ?  How  do  you  account  for  his 
being  so  near  the  spot  and  not  showing  himself?  Had  he  intended 
to  be  present,  but  his  heart  failed  him  as  the  time  drew  near?  It 
would  have  given  me  the  most  sincere  pleasure,  if  on  examination, 
and  cross-examination,  he  had  furnished  a  full  and  satis&ctory  explsr 
nation  of  his  conduct,  and  in  that  case  I  should  have  been  willing  for 
my  client  at  once  to  have  made  any  apology,  and  to  have  submitted 
to  any  judgment  the  Court  might  have  been  pleased  to  pronounce 
upon  him.  B.ut  Sir  John  Conroy,  eager  to  vindicate  his  character, 
comes  so  near  the  Court  that  he  may  be  in  constant  communica- 
tion with  his  counsel, — and  no  doubt  having  been  informed  of  our 
challenge,  does  not  venture  to  show  himself.  A  prosecutor  who 
seeks  to  vindicate  his  character  should  come  before  a  Jury  and  ex- 
plain the  matter  that  is  charged  against  him,  and  subject  himself  to 
the  cross-examination  of  his  accuser. 

Mr.  Thesiger, — ^This  is  not  what  you  did  yourself  a  few  days 
ago  in  the  Queen  v.  Gregory. 

Sir  /.  Campbell. — That  case  bore  no  resemblance  to  the  present. 
But  I  will  remind  my  Learned  Friend  of  similar  cases  where  a  very 
dififerent  course  was  pursued.  In  the  King  v,  ShackeU,  which  was  tried 
in  the  year  1827,  a  gentleman  of  the  name  of  Hartshorn,  a  Cambridge 
undergraduate,  on  whom  a  foul  imputation  had  been  cast  in  the 
John  Bull  newspaper,  while  he  was  on  the  continent, — ^hurried 
home  as  soon  as  he  heard  of  it,  and  applied  for  a  criminaT  in- 
formation, which  was  granted.  How  did  he  comport  himself  on*  the 
day  of  trial?  Did  he  come  into  the  neighbourhood  of  the  Hall 
and  instruct  his  counsel  merely  to  give  the  formal  proof  of  pubhcar 
tion,  and  that  H.  stood  for  Hartshorn,  relying  on  the  supposed  pre- 
vious decision  of  the  Court  of  King*8  Bench?  No!  he  presented^ 
himself  in  the  witness  box ; — upon  oath  he  gave  a  full  refutation  of 
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the  charge;  he  explained  the  whole  of  his  conduct.  He  went 
further^  he  called  witneBsea  (amongst  others  the  Reyerend  Mr. 
Dibdin)  acquainted  with  facts  which  proved  his  innocence.  The 
consequence  was^  that  Sir  James  Scarlett  on  his  descending  from 
the  witness  box,  shook  hands  with  him  in  open  Court.  My  Lord* 
then  at  the  Bar,  and  counsel  for  the  Defendant,  applauded  him ;  and 
he  completely  got  over  an  imputation,  which,  of  all  others,  is  the 
most  difficult  to  encounter. 

I  will  give  you  another  instance  still  more  striking.  His  Royal 
Highness  the  Duke  of  Cumberland,  in  a  book  pubhshed  by  a  vile 
calumniator,  was  chained  with  murder  and  other  crimes,  which  I 
may  not  mention.  His  Royal  Highness  applied  by  my  Learned 
Friend,  Sir  Charles  Wetherell,  for  a  criminal  information, — ^which* 
being  filed  by  leave  of  the  Court,  came  on  to  be  tried  in  the  year 
1833,  before  my  Lord,  then  elevated  to  the  high  office,  which  he 
now  adorns  7  Did  the  Duke  of  Cumberland  say  the  Court  of  King's 
Bench  had  already  decided  the  case  on  the  merits,  and  content 
himself  with  proving,  that  D C meant  Duke  of  Cum- 
berland ?  No  Gentlemen,  he  wished  to  vindicate  his  character,  and 
he  did  so  e£fectually ;  for  he  called  Sir  Wathen  Waller,  who  was 
privy  to  all  the  circumstances  connected  with  the  death  of  Sellis ; 
he  called  Mr.  Place,  who  had  been  foreman  of  the  Coroner's  Jury, 
which  sat  on  Sellis ;  aye.  His  Royal  Highness  presented  himself  in 
the  witness  box,  he  was  fully  examined ;  he  entered  into  a  minute 
and  circumstantial  account  of  the  whole  affidr,  and  proved  to  the 
entire  satisfaction  of  all  mankind,  that  the  charges  against  him  were 
foul  and  false.  Gentlemen,  the  Duke  of  Cumberland,  then  brother 
of  the  reigning  sovereign,  now  his  Majesty,  the  King  of  Hanover, 
and  heir  presumptive  to  the  throne  of  these  realms,  did  not  disdain 
to  subject  himself  to  such  an  ordeal ;  and  he  was  rewarded  by 
the  unanimous  verdict  of  the  British  nation  in  his  favour.  From 
that  moment  the  calumnies  with  which  he  had  been  assailed 
have  entirely  ceased,  and  his  character  so  far  has  been  above  sus- 
picion. 

But,  Gentlemen,  if  Sir  John  Conroy,  for  any  reason,  disliked  being 
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a  witness, — for  the  vindication  of  his  character  he  might  have 
brought  a  civil  action,  and  both  parties  would  have  come  before  you 
on  equal  terms.  I  hope,  by  and  bye,  to  show  you  that  thiB  article 
does  not  contain  any  charge  against  him ;  but  if  it  does^  why  does 
he  not  bring  his  action  and  afford  an  opportunity  to  justify  the 
truth  of  the  charge ;  whereupon,  a  Jury  would,  according  to  the 
truth  or  falsehood  of  the  charge,  find  for  the  Defendant,  or  for  the 
Plaintiff  with  damages  commensurate  tp  the  injury  inflicted.  Per- 
haps my  Learned  Friend  would  say,  that  an  application  to  the 
Court  of  Queen's  Bench  affords  the  opportunity  of  trying  the  truth 
or  falsehood  of  the  charge,  as  affidavits  are  received  on  both  sides. 
This  is  true  to  a  certain  degree,  where  the  facts  stated  are  in  the 
personal  knowledge  of  the  author  of  the  publication,  although  even 
there,  written  depositions  astutely  worded  must  be  much  less 
satisfactory  than  a  parol  examination  before  the  Jury,  who  may 
themselves  put  questions  for  their  own  guidance.  But  in  cases  like 
the  present,  where  the  statement  is  made  on  the  information  of 
others,  the  means  of  justification  on  the  ground  of  truth  almost 
entirely  fail.  Gentlemen,  you  may  be  aware,  that  where  issue  is 
joined  in  a  civil  action,  the  truth  of  the  accusation  being  pleaded  in 
bar, — ^all  witnesses  may  be  compelled  at  the  pleasure  of  the  Defendant, 
to  attend  under  a  subpoena,  and  to  disclose  before  the  Jury  all  that 
they  know  upon  the  subject,  however  reluctant  they  may  be  to 
come  forward,  and  however  desirous,  either  from  selfishness  or 
delicacy  or  good  nature,  to  be  silent.  But  the  making  of  an  affida- 
vit to  shew  cause  against  a  criminal  information  is  a  purely  volun- 
tary act ;  it  is  known  to  be  so  ;  there  is  great  odium  attending  it ; 
and  in  practice  it  is  declined,  unless  prompted  by  personal  hostility. 
Thus,  before  the  Judges  of  the  King's  Bench,  there  may  be  no 
means  of  shewing  the  truth  of  a  charge,  which  before  a  Jury  might 
be  easily  established. 

But  the  prosecutor  now  exultingly  tells  you,  that  with  the  truth 
or  falsehood  of  the  charge,  you,  the  Jury  assembled  to  try  this  cri- 
minal information,  have  no  concern,  and  that  you  arc  only  to  con- 
sider whether  the  publication  complained  of  contains  a  defamatory 
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charge.  Gentlemen,  I  must  with  sorrow  and  shame  confess  that 
the  law  apon  the  suhject  is  as  my  Learned  Friend  has  laid  it  down. 
Upon  an  indictment  or  information  for  hhel,  truth  is  no  justification, 
even  with  an  absence  of  all  mahcious  motive.  The  law  in  its  wis- 
dom says,  that  hbel  is  a  crime, — ^not  like  an  assault,  because  it 
wrongs  another, — but  because  it  provokes  to  a  breach  of  the  peace, 
and  that  the  breach  of  the  peace  is  fully  as  probable  where  the 
charge  is  true  as  where  it  is  false.  Hence  the  maxim,  "  the  greater 
the  truth  the  greater  the  hbel."  If  you  know  of  any  offence  being 
committed,  you  are  to  go  before  a  magistrate  and  lay  an  informa- 
tion ;  but  you  are  never  to  speak  or  write  of  any  offender  whose 
guilt  you  cannot  establish  by  your  own  evidence,  and  whom  you  are 
not  prepared  to  prosecute  in  a  Court  of  justice.  What  you  state 
on  any  other  occasion,  however  true,  is  conclusively  to  be  taken  as 
calumnious.  But,  Gentlemen,  I  am  humbly  of  opinion  with  Lord 
Brougham,  and  the  present  Lord  Chancellor^  that  the  rule  by  which 
on  such  occasions  all  inquiry  into  the  truth  of  the  charge  is  ex- 
cluded, is  a  reproach  to  the  administration  of  justice  in  this  country. 
I  allow  it  would  be  most  dangerous  to  say,  that  in  every  case  the 
truth  of  the  charge  shall  of  itself  be  a  defence.  In  some  cases  I 
think  truth  may  be  an  aggravation.  Suppose  a  boy  at  college  has 
been  guilty  of  some  youthful  indiscretion,  is  this  to  be  published  to 
the  world  at  the  distance  of  half  a  century,  when  he  has  long  been 
a  right  reverend  and  pious  dignitary  of  the  Church  ?  A  young  girl 
is  seduced  and  has  a  child,  the  birth  of  which  is  concealed.  She 
afterwards  marries,  and  conducts  herself  most  reputably.  When 
she  has  become  the  respected  mother  of  a  numerous  family,  may  her 
shame  be  proclaimed  with  impunity  by  a  man  actuated  by  revenge, 
because  she  will  not  hsten  to  his  criminal  addresses  ?  My  proposal 
which  I  have  brought  forward  in  Parliament,  and  which  I  do  not 
despair  of  seeing  carried  before  I  die,  is,  that  the  party  prosecuted 
for  a  libel  should  be  at  hberty  to  plead  that  the  charge  is  true,  and 
that  he  published  it  without  mahce, — the  prosecutor  being  empow- 
ered to  deny  either  branch  of  the  justification, — so  that  the  man 
may  be  punished  who  publishes  slander  cither  fiilsely  or  maUciously, 
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— ^but  no  man  shall  be  punished  as  a  criminal  who  publishes  the 
truth  with  a  desire  to  do  good.  I  cannot  help  tbinlnng  that  the 
amended  law  would  be  effectual  in  repressing  the  ticentionsness 
of  the  press,  and  protecting  private  character.  At  present  the 
exclusion  of  truth  brings  some  scandal  on  the  administration  of 
justice ;  and  real  libellers^ — those  who  live  by  slander, — ^men  who 
could  be  shewn  to  invent  and  propagate  base  calumnies  from  the 
most  malicious  or  sordid  motives,  are  sometimes  enabled  to  get  up 
a  cry  in  their  favour, — ^that  they  are  the  victims  of  the  existing  law 
of  libel. 

But,  Gentlemen,  I  admit  that  the  Jury  in  trying  such  a  case  as 
this  can  make  no  distinction  between  the  hired  slanderer  and  the 
moralist  who  denounces  crimes  for  reformation  of  manners,  and 
that  if  the  publication  does  contain  the  supposed  charge  against  the 
prosecutor  which  the  information  avers,  my  Learned  Friend  would 
be  entitled  to  object  to  my  calling  witnesses,  or  offering  by  the  con- 
fession of  the  prosecutor  himself  to  prove  that  in  all  particulars 
the  charge  is  true.  He  might  have  entered  into  the  inquiry ;  but 
he  has  the  law  on  his  side,  if  in  this  prosecution  for  character  he 
chooses  to  take  advantage  of  it. 

Still,  Gentlemen,  I  hope  that,  according  to  the  strictest  rules  of 
law,  I  am  entitled  to  your  verdict ;  for  the  prosecutor  is,  at  all 
events,  bound  to  show  to  your  satisfiiction,  that  the  construction 
he  has  put  upon  the  publication  is  the  right  one,  and  that  it  does 
contain  the  charge  against  the  prosecutor  of  which  he  complains.  I 
am  sure  the  prosecutor  feels  that — ^he  is  not  liable  to  such  a 
charge,  and  I  am  rather  at  a  loss  to  understand  why  he  should 
suppose  that  it  is  preferred  against  him  by  another.  His  ^rdship 
will  observe,  that  the  information  contains  three  counts  with  the 
same  gravamen — each  alleging  that  the  object  of  the  publication  was 
to  induce  a  belief,  that  Sir  J.  Conroy  had  defrauded  the  Duchess  of 
Kent,  and  that  he  had  purchased  estates  in  Wales  with  the  money 
of  which  he  had  so  defrauded  her.  It  is  very  extraordinary  that 
this  is  the  only  part  of  the  publication  which  is  complained  of,  and 
when  I  have  sliown,  that  this  is  misconstrued,  my  client  must  be  ac- 
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quitted.  The  infonnation  contains  no  complaint  of  what  is  said  of 
ihe  "  red  ribband"  or  "  the  pension"  or  "  the  peerage/'  or  "  the 
embassy  to  Sweden."  Nay,  it  says  nothing  of  his  supposed  disre- 
spectful conduct  to  King  William  IV.  It  does  surprise  me  that  this 
ahottld  be  passed  over  by  the  Gentleman  who  drew  the  information 
from  the  instructions  of  Sir  John  Conroy.  It  would  at  any  time  be 
a  grave  accusation  against  a  subject  of  this  country  that  he  has  been 
guilty  of  personal  disrespect  to  the  King — which  an  enlightened  loye 
of  our  free  constitution  would  prevent  any  good  subject  from  ex- 
hibiting, whatever  may  be  the  qualities  of  the  Sovereign  on  the 
Throne, — and  which  would  be  an  offence  of  great  aggravation  if 
committed  towards  his  late  Majesty, — ^who,  if  not  celebrated  for  his 
great  talents  or  acquirements,  will  ever  be  remembered  for  his  good- 
ness of  heart — for  his  honesty  of  purpose— for  his  affability — and 
for  his  kindness  to  all  who  approached  him; — an  insult  to 
him  would  be  doubly  culpable  from  one  living  in  the  fanuly  of 
the  Duchess  of  Kent,  who  must  have  been  most  anxious  that  all 
under  her  influence  should  treat  him  as  the  object  of  devoted  loyalty 
and  affection. 

But  the  only  question  now  for  your  consideration  is,  whether  this 
publication  does  impute  to  Sir  John  Conroy  that  he  defrauded  the 
Duchess  of  Kent,  and  bought  estates  in  Wales  with  the  money  ob- 
tained by  peculation.  Gentlemen,  I  have  no  hesitation  in  saying, 
that  there  is  no  foundation  for  such  a  charge,  and  I  insist  before 
you  no  such  charge  is  made  by  this  pubHcation.  It  is  not  enough, 
that  by  a  strained  constructioQ  such  a  meaning  might  be  put  upon 
some  of  the  words  employed :  you  are  to  consider  whether  neces- 
sarily and  naturally  they  bear  this  meaning,  and  you  will  not  be  dis- 
posed to  make  an  effort  to  favor  Sir  John  Conroy,  if  he  be  de- 
sirous of  being  considered  the  object  of  such  an  accusation.  You 
must  not  be  led  away  by  the  warmth  of  my  Learned  Friend^  who 
considered  that  this  article  was  a  libel  even  on  the  Duchess  of  Kent, 
Gentlemen,  I  should  have  deeply  deplored,  if  by  any  ingenuity  it 
could  be  tortured  into  any  reflexion  on  that  Royal  Lady,  whose 
conduct  has  ever  been  irreproachable,  and  to  whom  the  nation  i|} 
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under  such  a  debt  of  gratitude ;  but  it  only  atatea,  that  while  her 
afiairs  were  in  the  management  of  Sir  John  Conroy,  they  got  into 
a  state  of  embarrassment — a  fact  not  denied^  and  a  fiict  not  at  all 
discreditable  to  her — nay,  not  discreditable  to  Sir  John  Gonioy. 
The  embarrassment  might,  and  I  belieye  mainly  did  arise  from  the 
inadequacy  of  the  allowance  granted  to  her  Royal  Highness  for  the 
support  of  herself  and  her  illustrious  daughter,  then  the  heir  pre- 
sumptive to  the  Throne,  and  now  our  Sovereign  and  liege  Lady. 
There  is  no  allegation  or  insinuation  that  any  money  was  abstracted 
firom  the  hands  of  the  Duchess  of  Kent,  or  misapplied  by  the  perse- 
cutor, and  he  must  be  considered  as  entirely  free  from  any  such  mis- 
conduct. 

[After  various  other  observations  to  show  that  the  paragn^h  did 
not  properly  bear  the  meaning  imputed  to  it,  the  counsel  observed.] 

Let  me  remind  you.  Gentlemen,  that  this  is  not  an  affiur  of 
private  life.  Sir  John  Conroy  is  not  an  obscure  individual,  whose 
domestic  privacy  is  wantonly  invaded.  He  is  a  public  character ; 
he  is  subject  to  pubHc  censure.  Remember,  Gentlemen,  that  as 
head  of  the  household  of  the  Duchess  of  Kent,  the  mother  of  the 
ftiture  monarch,  he  held  an  office  of  great  importance  and  delicacy ; 
the  public  interest  justified  an  inquiry  into  the  manner  in  which 
he  had  discharged  the  duties  of  that  office ;  the  station  to  be 
assigned  to  him  at  the  commencement  of  a  new  reign  was  a  matter 
of  national  concern. 

For  these  reasons,  I  trust  you  will  be  clearly  of  opinion,  that  my 
client  is  entitled  to  your  verdict.  Gentlemen,  I  should  feel  sincere 
regret,  if  the  feelings  of  Sir  John  Conroy  were  in  any  degree  wounded 
by  the  writer  of  this  article ;  but  how  is  the  respectability  of  the 
periodical  press  to  be  preserved,  if  the  discussion  of  a  public  ques- 
tion in  a  public  Journal  is  to  be  punished  with  fine  and  imprison- 
ment ?  Is  there  not  a  danger  that  men  of  education,  men  of  talent, 
and  men  of  honor,  will  not  expose  themselves  to  such  a  peril  ?  The 
periodical  press  has  now  become  the  chief  source  of  amusement  and 
of  information  to  the  people.  What  calamities  might  not  be  anti- 
cipated from  its  falling  into  the  hands  of  the  ignorant,  the  venal. 
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the  reckless, — ^who  hanng  received  the  wages  of  calumny  would  con- 
tentedly cany  on  their  infamous  trade  in  a  gaol  without  any  feeling 
oi  d^radation  f  The  journalist's  is  as  honourable  a  branch  of  the 
profession  of  Letters  as  that  of  the  Reviewer  or  the  Author  of 
avowed  publications ; — it  affords  scope  for  a  display  of  learning  and 
ability  not  less  than  the  bar  or  the  senate ; — ^in  other  countries  it 
leads  to  the  highest  offices  of  the  state.  The  good  of  the  commu* 
nity  requires  that  nothing  should  be  done  to  prevent  it  from  holding 
its  due  rank  in  public  estimation — ^which  it  cannot  do  if  those  en- 
gaged in  it  are  to  be  treated  as  criminals  because  something  has 
been  published  hurtful  to  the  feelings  of  individuals. 

Consider  the  difficulty  of  conducting  a  Journal  like  "  The  Times,'* 
and  say  whether  some  indulgence  is  not  to  be  shewn  to  the  mistakes 
it  may  commit.  It  presents  you  every  morning  as  much  reading  as 
in  an  ordinary  type  would  make  a  good  sised  octavo  volume ;  it  gives 
you  intelligence  obtained  with  inconceivable  celerity  and  by  un- 
bounded eaqpense  from  every  comer  of  the  globe ;  it  communicates 
to  you  a  ftill  and  accurate  account  of  the  proceedings  not  only  of 
the  two  Houses  of  Parliament,  but  of  all  courts  of  justice  from  the 
High  Court  of  Chancery  to  the  Petty  Sessions ;  every  sort  of  do- 
mestic intdligence  which  can  interest  any  dass  of  the  community 
is  fiomished  by  it, — and  the  political  views  of  its  conductors  are  en- 
forced by  original  articles  in  the  reasoning  of  which  you  may 
not  concur  more  than  myself,  but  which  I  think  all  must  allow  for 
their  force  and  elegance  to  be  creditable  to  the  hterary  character  of 
the  age.  However  zealous  and  warm  and  unsparing  it  may  have 
been  in  party  disputes,  or  in  discussing  the  supposed  merit  or  de- 
merits of  pubhc  men,  it  has  constantly  abstained  from  tittle  tattle 
and  gossip,  and  respected  the  sanctity  of  private  life.  I  believe  I  am 
justified  in  saying  that  this  is  the  first  time  during  a  period  of  forty 
years  that  any  proceeding  of  a  criminal  nature  against  the  Times 
Newspaper  has  been  brought  before  a  Jury,  and  you  will  hesitate  long 
before  you  pronounce  a  verdict  of  guilty.  What  would  be  the  con- 
sequence of  such  a  verdict  to  my  respectable  dient  the  printer  of  The 
Times  ?  He  would  be  liable  not  only  to  be  fined,  but  to  be  sentenced 
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to  imprisonment  in  Newgate  among  common  maiefacton,  though 
not  the  author  of  thin  article  and  personally  ignorant  of  its  content9 ; 
and  I  should  tell  you.  Gentlemen,  that  every  one  holding  a  share  in 
the  property  of  the  newspaper — clerical  or  lay, — ^male  or  female;, 
young  or  aged, — married  or  single, — ^if  proceeded  against,  would  in 
point  of  law,  be  equally  subject  to  the  same  punishment.  It  is  only 
from  the  effect  of  use  and  familiarity  that  we  are  not  shocked  b j 
such  a  proceeding,  and  we  do  not  see  that  it  forgets  or  confounds 
all  the  principles  and  the  distinctions  on  which  the  criminal  code 
is  to  be  framed  in  a  civilized  land. 

To  Sir  John  Conroy,  if  you  acquit  my  chent  for  the  reasons  I 
have  urged,— no  ill  consequence  can  arise.  I  call  for  your  verdict 
on  the  ground  that  the  publication  does  not  impute  to  him,  as  he 
supposes,  that  he  was  guilty  of  peculation  and  fraud.  It  leaves  him 
in  possession  of  his  character, — ^which  I  am  quite  willing  shall  be 
taken  as  unimpeachable.  Your  verdict  of  Not  guilty  being  pro- 
nounced, he  will  go  from  this  Court,  or  from  the  neighbourhood  of 
this  Court,  with  his  reputation  untarnished,  and  he  will  be  held  in  the 
same  estimation  as  before  this  prosecution  was  instituted^  and  before 
this  publication  appeared.  What  I  say.  Gentlemen,  is, — not  that  he 
has  done  anything  wrong, — ^but  that  he  is  mistaken, — ^he  is  under 
an  entire  misapprehension  in  supposing  that  any  charge  is  brought 
against  him ; — ^he  is  without  an  accuser,  and  your  verdict  acquitting 
the  defendant  will  likewise  acquit  Sir  John  Conroy  of  ever  having 
been  made  the  subject  of  accusation. 

The  ease.  Gentlemen,  is  now  in  your  hands.  You  are  aware  that 
Mr.  Fox's  act,  which  did  so  much  for  the  hberty  of  the  Press,  re- 
fers the  question  of  libel  or  no  Libel  entirely  to  the  Jury^-con- 
trary  to  the  spirit  in  which  my  Learned  Friend,  Mr.  Thesaiger,  ad- 
dressed you,  and  which  rather  reminded  me  of  the  times  of  the  Dean 
of  St.  Asaph,  when  lawyers  contended  and  Judges  ruled,  that  the 
question  of  Libel  or  no  Libel  was  exclusively  for  the  Court,  and  that 
the  Jury  had  only  to  couRider  whether  the  defendant  had  published 
the  alleged  libel,  and  the  innuendoes,  if  any,  were  formally  proved. 
By  the  immortal  efforts  of  Erskine,  the  greatest  advocate  that  ever 
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appeared  at  the  English  bar,  and  one  of  the  greatest  champions 
in  the  cause  of  freedom  (to  him  belongs  the  chief  glory  of  this  con- 
stitutional victory,  though  Mr.  Fox  is  to  be  gratefully  remembered 
for  his  patriotic  aid),  all  the  cavils,  subterfuges,  and  subtleties  by 
which  it  was  formerly  attempted  to  shackle  free  inquiry  are  swept 
away,  and  no  one  can  now  be  punished  as  a  libeller  till  twelve  of 
his  fellow-countrymen  have  agreed  that  he  has  published  that  which 
is  deserving  of  punishment.  I  despair  of  any  statutable  definition 
of  libel  which  shall  exclude  no  publications  which  ought  to  be  sup- 
pressed, and  include  none  which  ought  to  be  permitted  ; — ^but  we 
are  safe  while  an  English  Jury  shall  exercise  an  independent  judg- 
ment upon  every  case  which  is  presented  to  them.  In  this  case  the 
Judges  of  the  Queen's  Bench  have  not  given,  and  had  no  right  to 
give  any  opinion.  My  Lord  who  presides  here  will  not  give  any 
opinion  upon  the  question  of  libel,  but  as  a  constitutional  Judge 
will  leave  this  question  to  you  the  Jury.  Some  Judges  after  the 
passing  of  the  libel  Act,  which  requires  the  Judge  upon  a  trial  for 
libel  to  give  his  opinion  in  point  of  law  as  in  other  cases,  were  in 
the  habit  of  saying,  "  the  question  of  hbel.  Gentlemen,  by  the  Act 
yon  are  to  determine,  but  I  am  bound  by  the  Act  to  give  you  my 
opinion  of  it,  and  I  have  no  hesitation  in  stating  as  my  opinion 
that  this  is  a  gross,  wicked,  and  diabolical  libel."  A  learned  Judge 
presiding  in  the  Crown  Court  might  as  well  say  to  a  Jury  "  this,  in 
my  opinion,  is  flat  burglary,"  or  is  "an  atrocious  robbery,"  or  is  "a 
foul  murder."  In  no  criminal  case  is  the  Judge  to  draw  an  absolute 
inference  of  guilt.  He  is  to  tell  the  Jury  what  is  the  quality  of  the 
offence  in  point  of  law,  assuming  a  certain  state  of  facts  of  which 
the  Jury  alone  are  to  judge  ;  and  he  can  only  give  a  conditional  or 
hypothetical  opinion  as  to  the  verdict,  according  to  the  conclusion  of 
the  Jury  upon  questions  of  fact.  Therefore  since  the  present  en- 
lightened Chief  Justice  of  this  Court  has  presided  here,  he  has 
upon  such  occasions  given  no  absolute  opinion  as  to  the  publication 
being  a  libel,  but  has  left  its  construction,  and  its  tendency,  and  the 
intention  of  the  writer,  entirely  for  the  consideration  of  the  Jury. 
It  lies  on  the  prosecutor  to  convince  you,  and  each  and  every  one 
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of  you,  that  this  publication  Lb  defamatory,  and  that  it  bean  the 

exact  construction  put  upon  it  by  the  information.    I  submit  to  yoa 

that  it  contains  no  charge  of  peculation  or  firaud  against  the  proae- 

l    cutor,  and  that  the  construction  put  upon  it  by  the  information  is 

/     strained,  unnatural  and  fallacious.     So  thinking,  you  will  find  a  rer- 

\    diet  of  acquittal. 

Gentlemen,  I  have  done  my  duty,  and  I  have  only  to  thank  you 
for  the  patient  attention  with  which  you  hare  honoured  me. 
But  anxiously  solicitous  for  the  satisfiustory  administration  of 
criminal  justice  in  tins  country,  I  cannot  conclude  without  ex* 
pressing  a  hope,  that  for  the  future  when  an  application  is  made 
to  the  Court  of  Queen's  Bench  for  a  criminal  information,  with 
a  yiew  to  the  vindication  of  character,  the  prosecutor  will  pre- 
sent himself  as  a  witness  before  the  Jury, — ^that  he  will  not  remain 
in  the  purlieus  of  the  Court  during  the  trial,  or  shrink  from  the 
ordeal  to  which  he  professes  a  wish  that  his  case  should  be  sub* 
mitted. 


Note. — ^Lord  Denman  left  the  question  of  libel  to  the  Jury,  but 
fully  justified  the  conduct  of  the  prosecutor  in  not  appearing  as  a 
witness,  after  he  had  cleared  himself  by  his  affidavit  on  which  the 
rule  was  granted. 

The  Jury  found  a  verdict  of  guilty,  and  the  defendant  was  after- 
wards sentenced  by  the  Court  to  a  month's  imprisonment,  and  to 
pay  a  fine  of  200/. 


I  am  afraid  that  the  law  as  far  as  concerns  the  nature  of  the 
writings  which  may  be  treated  as  libels  must  always  remain  indefi- 
nite, and  that  the  effectual  protection  against  publications  injurious 
to  private  character,  or  dangerous  to  the  community,  and  against 
vexatious  or  oppressive  proceedings  dangerous  to  the  freedom  of  the 
press,  can  only  be  found  in  the  discrimination  and  firmness  of 


Digitized  by 


Google 


LAW  OF  LIBEL.  423 

Juries,  who  may  acquit  or  convict  aa  they  think  that  the  intention 
of  the  accused  was  innocent  or  malidous,  and  the  alleged  libel  was 
fitly  or  improperly  made  the  subject  of  a  criminal  prosecution.  But 
the  reproach  upon  the  administration  of  justice  that  on  the  trial  of 
an  indictment  or  information  for  a  libel  the  truth  or  falsehood  of  the 
charge  is  to  be  entirely  withdrawn  from  the  consideration  of  the 
Jury  and  the  Court,  I  am  couTinced,  after  much  deliberation,  might 
be  removed,— with  the  reasonable  hope  that  thereby  there  would 
not  only  be  greater  safety  to  £ree  discussion,  but  that  thereby 
the  lioentiouBness  of  the  press  would  be  restrained.  The  doctrine 
that  truth  may  not  only  be  a  libel,  but  that  the  truth  of  the  charge 
can  in  no  case  be  used  as  a  justification,  or  an  ingredient  in  the  de- 
fence that  thepubUcation  was  not  malicious,—- confounds  all  the  dis- 
tinctions of  law  and  morals, — affords  a  pretext  to  those  who  publish 
what  they  know  to  be  fsdse,  to  say,  that  if  permitted  they  could  prove 
the  truth  of  the  calumny, — and  tends  to  excite  sympathy  in  favour 
of  those  who  are  justly  convicted  and  punished. 

Although  since  the  answers  of  the  Judges  to  the  questions  pro- 
^«     ^.  ^       pounded  to  them  by  the  House  of  Lords  in  the  year 

at  Sta.  TrL  S98.       r  "^  "^ 

1792,  when  Mr.  Fox's  Libel  Bill  was  passing  through 
Parliament,  it  must  clearly  be  taken,  that  according  to  the  law  of 
Enghmd,  on  the  trial  of  an  indictment  or  information  for  a  libel 
the  truth  or  falsehood  of  the  charge  is  inmuiterial,  it  is  remarkable 
that  Pemberton,  in  the  reign  of  Charles  II,  permitted  evidence  to 
be  given  on  an  indictment  for  libel  as  to  the  truth  of  an  allegation 
that  Sir  Edmonsbury  Godfrey  had  murdered  himself;  and  in  the 

famous  case  of  R.  v.  Fallow,  in  the  year  1702,  the  At- 

14  Sta.  Tri.  534.  >  J  * 

tomey  and  Solicitor-general,  counsel  for  the  Crown, 
seemed  to  think,  that,  as  a  matter  of  course,  the  defendant  might 
prove  the  truth  of  the  charge  as  a  defence,  and  the  great  Holt  re- 
peatedly offered  to  let  him  prove  the  truth  if  he  could.  Holt,  C.  J. 
"  What  do  you  say  concerning  the  publishing  these  books  7 — Can  you 
make  it  appear  that  they  are  true  ? — You  might  have  had  subpcenas 
for  your  witnesses  against  this  day. — If  you  take  on  you  to  write 
such  things  as  you  are  charged  with,  it  lies  on  you  to  prove  it  at 
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your  peril. — If  you  have  any  witnesses  I  will  hear  them. — If  you 
have  any  witnesses,  produce  them." 

The  famous  case  of  the  King  v.  Franklin  in  1731, — the  prosecu* 
tion  by  Sir  Philip  Yorke  of  a  number  of  The  Craftsman  written  by 
Lord  Bolingbroke, — ^is  the  first  reported  case  in  which  I  find  it  niled 
that  the  truth  might  not  be  given  in  evidence  on  such  an  oocaaion, 
— although  Lord  Raymond  who  presided  at  that  trial  said,  **  be  was 
only  abiding  by  what  had  been  formerly  done  in  other  cases  of  the 
like  nature." 

Without  notice  to  the  prosecutor,  evidence  of  the  troth  of  the 
charge  could  not  be  fairly  admitted ;  but  if  the  Defendant  were  al- 
lowed  to  plead  in  bar  to  the  indictment  or  information  that  the 
charge  is  true,  and  that  the  defendant  published  it  without  malice — 
leaving  the  prosecutor  to  traverse  either  allegation,  or  the  whole 
plea,  I  cannot  help  thinking  that  private  character  would  enjoy  all 
the  protection  which  it  can  reasonably  claim,  and  that  those  who 
fairly  publish  criminatory  matter  with  a  view  to  the  public  good, 
would  be  redeemed  from  the  perils  by  which  they  are  now  en- 
vironed. 

Is  it  not  monstrous  that  a  swindler  conricted  of  a  gross  fraud, 
who  if  he  were  to  bring  a  civil  action  would  be  dismissed  the  Court 
on  the  production  of  the  record  of  his  conviction,  may  prefer  an 
indictment  and  be  entitled  to  a  verdict  of  guilty,  and  to  pray 
sentence  of  fine  and  imprisonment  on  his  accuser, — who  is  for- 
bidden to  use  the  same  record  of  conviction  either  as  a  defence  or  in 
mitigation  of  punishment  ? 

After  such  an  alteration  in  the  law  a  conviction  upon  a  prosecu- 
tion for  libel  would  be  a  much  more  satisfactory  vindication  of 
character  than  can  be  obtained  at  present  by  any  criminal  pro- 
ceeding. 

It  may  be  said  that  it  is  now  open  to  a  party  slandered  to  bring  a 
civil  action,  in  which  the  Defendant  may  plead  the  truth  of  the 
charge  as  a  justification  ;  but  this  course  is  open  to  the  imputation 
that  the  plaintiif  in  asking  for  pecuniary  damages,  is  seeking  to 
make  a  profit  by  the  inj«iry  to  his  character ;  the  evidence  of  the  com- 
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pLainant  may  be  often  required  to  clear  his  innocence  and  could  not 
be  admitted  in  a  civil  action ;  and  where  there  has  been  a  wilful 
and  deliberate  attack  on  private  character  founded  on  falsehood, 
or  prompted  by  malice,  the  interests  of  society  demand  that  the 
slanderer  should  be  liable  to  be  punished  by  imprisonment,  in  the 
same  manner  as  if  he  had  assaulted  and  wounded  the  person  of  his 
▼ictim. 

The  apprehension  of  a  justification  would  deter  persons  justly 
charged  with  crimes  from  instituting  prosecutions  against  those 
who  have  from  praiseworthy  motives  exposed  their  misconduct,  and 
no  one  really  wronged  need  scruple  to  seek  redress.  If  a  case 
should  occur  where  the  truth  is  published  to  the  world  from  ma- 
licious motives,  here  the  law  would  inflict  its  highest  vengeance, 
and  by  the  example  give  security  to  those  in  the  enjoyment  of  re- 
putation notwithstanding  past  errors — ^which  they  have  renounced 
and  for  which  they  have  atoned. 

Henceforth  the  cautious  and  honourable  man  without  appre- 
hension would  communicate  facts  of  which  the  public  ought  to  be 
informed,  and  the  slanderer  would  have  strong  motives  to  abandon 
his  trade,  as  he  would  know  that  he  might  at  any  time  be  held  up 
to  infamy  as.  the  convicted  inventor  of  calumny. 

Unfortunately  the  times  are  by  no  means  propitious  for  at- 
tempting any  further  improvement  in  the  administration  of  justice ; 
but  I  shall  introduce  for  the  consideration  of  the  legislature  a  mea- 
sure such  as  I  have  described,  as  soon  as  I  think  there  is  any 
reasonable  prospect  of  its  being  adopted. 
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HousB  OF  Commons,  December  16,  1830. 

INTRODUCTION. 

Tub  following  is  tlie  first  speech  I  ever  made  in  the  House  of 
Commons.  Being  at  the  head  of  the  commission  appointed  by  the 
Government  in  the  year  1837  to  inquire  into  the  Lav  of  Real 
Property  in  England,  I  thought  with  my  colleagues  that  the 
foundation  of  all  improyement  in  this  branch  of  the  kw  would  be 
a  General  Register  of  Deeds  affecting  real  property — a  measure 
adopted  in  almost  every  other  civilized  country,  and  which  never 
has  been  tried  in  any  country  without  being  found  beneficial,  and 
without  being  permanently  adhered  to.  My  chief  motive  for  de- 
siring a  seat  in  the  House  of  Commons  was,  that  I  might  bring 
forward  this  and  similar  improvements  of  the  law,  and  I  was 
sanguine  enough  to  believe  that  Law  Reform  would  excite  general 
interest,  and  would  be  favotirably  received  by  the  representatives 
of  the  people. 

I  was  fated,  however,  to  find  an  entire  indifference  as  to  all  such 
matters  on  both  sides  of  the  House,— except  that  my  grand  scheme 
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of  a  Genend  B^;ister  met  irith  the  moat  liyelj  opposition.  This 
was  chiefly  caused  by  the  country  attomies, — ^the  most  influential 
class  in  this  kingdom,*— who  had  taken  up  the  notion  without  any 
sufficient  ground,  that  the  measure  would  greatly  diminish  their 
business  and  their  profits.  They  exerted  all  their  power  to  defeat 
the  bill  by  getting  up  petitions  against  it,  and  still  more,  by 
swaying  the  votes  of  the  very  large  class  of  Members  in  the  House 
of  Commons  under  their  control. 

In  consequence,  no  progress  could  be  made  with  the  bill  in 
the  Session  1830-31.  I  reintroduced  it  in  the  following  Session — 
when  it  was  referred  to  a  numerous  Select  Committee,  constituted 
about  equally  of  those  who  had  supported  and  those  who  had 
opposed  it.  This  Committee  sat  many  days,  examined  witnesses 
and  considered  the  subject  most  deUberately  and  candidly.  The 
result  was,  that  with  hardly  a  single  exception  the  Members  of  the 
Committee  expressed  in  the  Committee  a  dear  opinion  in  favour  of 
the  Bill.  However,. when  it  again  got  back  to  the  House,  the 
clamorous  opposition  from  without  was  rather  increased  than 
quieted.  I  was  obliged  to  abandon  the  measure  in  despair,  and 
there  never  has  occurred  an  opportunity  when  I  could  again  intro- 
duce it  with  any  prospect  of  success.  However,  according  to  the 
observation  of  Sir  E.  Coke — a  good  Bill  once  brought  forward  in 
Parliament  is  never  finally  lost,  although  long  opposed  from  preju- 
dice or  interest,  and  I  trust  the  establishment  of  a  General  Blister 
for  Deeds  will  not  be  much  longer  postponed.  The  perusal  of  the 
following  speech  may  have  some  effect  in  illustrating  its  advant- 
ages, and  obviating  the  objections  which  have  been  made  to  it. 

In  the  mean  time  I  have  the  satisfaction  to  think  that  while  I 
was  a  Member  of  the  House  of  Commons  I  did  introduce  and 
was  able  to  carry  bills,  by  which  a  greater  alteration  was  intro- 
duced into  the  law  than  in  any  reign  since  the  time  of  Edward  I., 
and  the  most  essential  benefits  have  been  conferred  upon  the  com- 
munity. 

The  antiquated  tedious,  harassing,  expensive,  and  perilous  system 
of  Fines  and  Becoveries  has  been  abolished,  and  the  object  is  now 
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accomplished  by  a  simple  deed,  which  may  be  execated  at  any  time 
by  the  parties/*) 

The  law  of  Descent  is  rendered  rational  and  harmonioas»  and  an 
estate  no  longer  goes  to  a  distant  collateral  relation  rather  than  to 
the  brother  of  the  half  blood  of  the  first  purchaser/^) 

The  law  of  Dower,  without  any  injury  to  widows,  is  amended  so 
as  greatly  to  simplify  conveyances  and  to  dear  titles/*") 

Prescription,  or  the  Statute  of  Limitations,  giving  an  ind^easible 
title  by  adverse  possession, — ^which  in  some  cases  was  five  yean  and 
in  others  might  be  extended  to  five  hundred, — vi  now  systematic 
and  uniform,  and  an  enjoyment  as  owner  for  twenty  years  bars  all 
daims  at  law  or  in  equity/^) 

Formerly  a  freehold  property  of  the  minutest  value  could  not  be 
devised  without  a  will  attested  by  three  witnesses,  while  copyhold 
land  worth  50,000/.  a  year,  as  well  as  personal  property  to  any 
amount,  might  be  disposed  of  by  a  will  without  any  witness  at  all 
and  not  even  signed  by  the  testator.  Now  all  wills  of  real  and 
personal  property  are  to  be  executed  in  the  same  manner,  and  are 
valid  if  attested  by  two  witnesses-^*) 

The  bill  which  I  introduced  for  Abolishing  Copyhold  Tenure  has 
not  passed,  although  Sir  B.  Peel  expressed  a  favourable  opinion  of 
it,  but  it  has  produced  a  modified  measure  which  last  Session 
received  the  sanction  of  the  legislature,  whereby  some  of  the  most 
odious  and  mischievous  incidents  of  that  tenure  will  gradually  be 
done  away  with.^') 

The  bill  which  I  introduced  for  Abolishing  Imprisonment  for  Debt 
was  carried  as  far  as  concerns  arrest  on  mesne  process — or  before 
judgment.(s)  This  important  measure,  practically  speaking,  was  a 
greater  security  to  the  liberty  of  the  subject  than  the  Habeas  Corpus 
Act,  as  formerly  it  was  in  the  power  of  any  individual,  without  the 
sanction  of  any  court  or  the  warrant  of  any  magistrate,  to  throw 
any  other  individual  into  gaol,  and  to  detain  him  longer  without 

(a)  3  and  4  W.  4,  c.  74.  (e)  9  W.  4,  and  1  Vic.  c.  36. 

(b)  3  and  4  W.  4,  c.  106.  (0  4  and  5  Vic.  c.  5r, 
(^^  3  and  4  W.  4,  c.  105.  (g)  1  and  2  Vic  c  110. 
(d)  3  and  4  W.  4.  c.  37. 
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trial  than  if  he  were  impriBoned  on  a  charge  of  felony  or  treason. 
Where  the  deht  really  existed,  this  power  of  imprisonment  only  led 
to  a  waste  of  the  property  from  which  the  creditor  might  have  heen 
satisfied,  and  to  the  degradation  and  corruption  of  its  unhappy 
victims. 

The  result  has  been  so  satisfactory  that  1  hope  before  long  to  see 
the  same  principle  extended  to  imprisonment  after  judgment — re. 
cognizing  the  distinction  between  the  fair  and  fraudulent  debtor — 
and  making  deprivation  of  liberty  a  punishment  for  crime — ^not  an 
aggravation  of  misfortune.  But  if  from  the  infelicity  of  the  times  I 
can  efiect  no  more  in  the  way  of  legal  reform,  I  hope  I  may  be  al- 
lowed to  derive  some  satisfaction  from  the  thought,  that  I  have  been 
humbly  instrumental  in  improving  the  institutions  of  my  country. 


On  the  evening  for  which  I  had  given  a  notice  of  my  motion  for 
leave  to  bring  in  a  Bill  to  establish  a  General  Register  of  Deeds,  a 
party  question  was  brought  forward  respecting  the  superseding  of 
a  writ  for  a  new  election  of  Members  for  the  borough  of  Evesham. 
This  drew  a  crowded  house  and  gave  rise  to  an  animated  discussion. 
When  it  had  beeen  disposed  of  I  was  called  to  by  the  Speaker 
amidst  the  noise  occasioned  by  a  rush  from  the  House  of  Members 
utterly  ignorant  of  the  subject  I  was  to  handle  and  determined  not  • 
to  be  instructed  upon  it. 
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MR.  JOHN  CAMPBELL, 

Mr.  Speaker,  I  rise,  in  pursaace  of  the  notice  I  have  given,  to 
moye  for  leave  to  bring  in  a  Bill  to  establish  a  General  Register  for 
all  deeds  and  instruments  affecting  real  property  in  Enghind  and 
Wales.  I  should  propose  a  measure  of  such  vast  importance  with 
the  utmost  distrust,  if  it  proceeded  entirely  ^m  my  own  opinion 
of  its  expediency;  but  I  venture  to  bring  it  forward  with  some 
confidence,  as  it  is  the  result  of  the  united  labours  and  the  unani« 
mous  recommendation  of  the  Commissioners  appointed  by  his  late 
Majesty  to  inquire  into  the  defects  to  be  found  in  the  law  of  Real 
Property  in  this  country,  and  the  improvements  of  which  it  is  sus- 
ceptible. 

Regret  has  been  expressed  more  than  once  in  this  House,  that  a 
Gentleman  of  whose  services  the  world  is  now  for  ever  deprived, — 
I  mean  my  late  fnend  Mr.  Humphreys, — ^was  not  appointed  a 
member  of  that  commission.  I  can  say  truly,  that  I  joined  in  that 
regret,  and  I  willingly  take  this  opportunity  of  paying  a  humble 
tribute  to  his  memory.  He  was  a  man,  who,  with  a  profound 
knowledge  of  his  profession,  had  an  enlarged  and  cultivated  mind, 
and  was  actuated  by  an  ardent  desire  to  improve  the  institutions  of 
his  country.  To  him  the  merit  belongs  of  first  drawing  the  atten- 
tion of  the  public  to  the  present  defective  state  of  the  law  of  Real 
Property ;  and  although  I  could  not  concur  in  all  his  theories  for 
the  amendment  of  it,  I  should  have  been  well  pleaaed  to  have  had 
him  as  a  coadjutor  in  the  great  undertaking  over  which  I  was 
solicited  to  preside.  '  But  it  has  been  my  good  fortune  to  be  asso- 
ciated with  others  of  distinguished  acquirements  and  capacity.  Li 
the  absence  of  the  late  Secretary  of  State,  for  the  Home  Depart- 
ment, I  may  be  allowed  to  say,  that  I  beheve  in  following  up  the 
resolution  adopted  by  this  House,  upon  the  motion  of  the  present 
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Lord  Chancellor,  for  the  appointment  of  Commisaionen  to  inquire 
into  the  law  of  Real  Property,  and  the  practice  in  the  Courts  of 
Common  Lav,  that  Right  Honourable  Gentleman  was  actuated 
only  by  the  desire  that  the  object  might  be  moat  effectually 
attained;  and  I  caimot  refinin  from  declaring, *as  he  is  now  no 
longer  Minister  of  the  Crown,  that  both  from  my  own  official  com- 
mnnications  with  him,  and  ftom  my  general  obserration  of  his 
career,  I  consider  him  a  sincere,  steady  and  enlightened  friend  of 
li^al  reform.  Nothing  better  can  be  wished  for  the  improvement 
of  the  law,  than  that  those  who  succeed  him  may  in  this  respect 
imitate  his  example.  With  respect  to  Mr.  Humphreys,  it  may  be 
aatis&ctory  to  the  House  and  to  the  country  to  know,  that  although 
not  a  member  of  the  commission,  he  generously  supported  us ; — 
that  we  derived  valuable  assistance,  not  only  from  his  writings,  but 
from  personal  conferences  with  him, — and  that  he  was  a  zealous 
promoter  of  a  General  Register. 

Sir,  this  measure  ii  certainly,  for  good  or  for  evil,  one  of  the 
moat  important  ever  submitted  to  the  attention  of  the  Legislature ; 
and  I  cannot  but  lament,  that  subjects  of  ephemeral  interest,  which 
touch  party  feelings,  generally  excite  more  attention  in  this  House 
than  the  discussion  of  laws  which  deeply  affect  the  property  and 
the  rights  of  the  present  and  future  generations.  The  House 
having  resolved,  that  the  writ  for  the  election  of  Members  for  the 
corrupt  borough  of  Evesham  shall  be  superseded  by  the  Speaker's 
warrant,  and  the  hour  of  dinner  having  arrived,  a  general  dispersion 
has  taken  place,  and  the  benches  on  both  sides  of  the  House  are 
nearly  deserted.  Nevertheless,  under  such  discouraging  circum- 
stances, I  shall  feel  it  my  duty  to  explain  to  those  Honourable 
Members  who  honour  me  with  their  attention,  the  grounds  on 
which  I  think  this  measure  is  necessary,  and  will  be  found  salutary 
and  beneficial.  They  must  be  aware,  that  this  can  only  be  done  by 
entering  into  technical  details,  which  no  powers  of  statement  or 
illustration  could  render  amusing. 

I  can  truly  say,  that  I  commenced  the  investigation  of  the 
subject  without  having  in  any  way  committed  myself,  and  without 
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any  preconceived  opinion^  or  even  bias,  to  miwlead  me;  and  the 
result  of  that  inyestigation  is,  that  a  General  Register,  upon  an  im- 
proved plan,  Buch  aa  I  am  prepared  to  p|bpo6e,  would  remove 
many  existing  evils  in  the  law, — ^would  render  the  transfer  of  real 
property  simple,  d^y,  safe  and  economical, — and  would  be  found  a 
new  power,  capable  of  being  applied  to  the  most  important  pur- 
poses. I  know  there  are  eminent  individuals ,  for  whose  opinions  I 
am  bound  to  entertain  great  respect,  who  consider  the  present  law 
of  real  property  a  system  of  almost  absolute  perfection.  Such  men 
must  condemn  any  change  in  it  as  unnecessary  and  mischievous.  I 
am  not  blind  to  the  merits  of  the  old  common  htw  of  England, 
which  in  its  machinery  for  separating  the  law  from  the  fact,  and 
assigning  each  to  a  distinct  tribunal,  excels  every  other  system 
which  I  have  studied ;  but  I  think  it  now  labours  under  grievous 
imperfections,  by  our  adhering  to  old  rules  when  the  reasons  for 
them  are  gone, — by  not  adapting  our  institutions  to  the  altered  cir- 
cumstances of  the  country,  and  by  forgetting  the  maxim  which 
ought  never  to  be  forgotten, — that  Time  is  the  greatest  Innovator. 
Such  is  the  present  condition  of  the  law,  that  where  real  property 
is  to  be  transferred  or  charged,  titles  are  generally  found  to  be 
unmarketable  or  unsafe ;  those  that  are  safe  are  often  unmarketable, 
and  those  that  are  marketable  are  often  unsafe.  From  whence  does 
this  insecurity  arise  ?  I  say,  from  the  want  of  a  General  Register, 
where,  by  a  glance,  a  knowledge  might  be  obtained  of  all  the  deeds 
and  instruments  affecting  any  particular  portion  of  real  property,  or 
any  interest  arising  out  of  it.  Without  this,  no  purchaser  of  an 
estate,  and  no  person  who  advances  his  money  on  mortgage,  can  be 
secure.  The  title  to  real  property  in  this,  and  in  every  civilised 
country,  does  and  must  depend  upon  written  documents;  and 
unless  you  are  sure,  that  you  have  knowledge  of  all  the  documents 
in  existence,  affecting  any  particular  subject  of  transfer  or  charge, 
there  is  no  safety  for  you.  Enact  that  no  man's  rights  shall  be 
injured  by  any  documents  affecting  real  property  which  are  not 
roistered,  and  the  evil  arising  from  the  concealment  of  such  docu- 
ments is  instantly  cured. 
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There  is  an  obviottB  distinetioii  in  tbk  respect,  between  real  and 
penonal  property.  A  person  in  possession  of  a  horse  or  a  bale  of 
^oods  is  generally  the  absolute  owner,  or  his  agent ;  and  a  very 
little  inquiry  will  enable  the  person  disposed  to  purchase,  to  find 
oat  the  person  with  whom  he  may  safely  deal.  The  title  does  not 
depend  iqpon  writing ;  and  if  there  has  been  a  sale,  even  without 
the  authority  of  the  owner  out  of  possession,  his  right  is  gone 
if  that  sale  was  in  market  overi^  or  by  a  person  whom  he  intrusted 
to  apper  to  the  world  as  owner.  In  experience,  the  tide  to  per'- 
aonal  ^^laHels  bought  by  a  bond  fide  purchaser,  using  reasonable 
diligence,  is  hardly  ever  questioned ;  and  no  danger  is  apprehended 
against  which  any  precaution  is  ever  taken,  beyond  inquiry  of  the 
vendor  at  the  time  of  sale.  There  is  neither  loss  to  the  purchaser 
firom  concealed  claimants  appearing;  nor  deky,  nor  expense,  nor 
inconyenienee  from  any  apprehended  danger  in  making  the  transfer. 
The  Qecu]^er  of  land  may  be  tenant  at  will,  or  for  years,  or  for  life, 
or  in  tail,  or  in  fee  simple.  The  interests  are  almost  infinite  which 
may  be  carved  out  of  one  subject-matter,  and  which  may  be  concur- 
rent, or  made  to  arise  one  after  another.  No  notice  is  given  of 
these  by  apparent  possession,  and  each  may  be  enforced  on  pro- 
duction of  the  instrument  creating  it.  A  purchaser  or  mortgagee 
b  liable  to  be  deceived  and  defrauded  under  circumstances  appar 
rently  free  from  all  suspicion.  One  known  to  have  been  owner  of 
the  feennmple,  by  a  secret  settlement  reduces  his  interest  to  a  life 
estate,  without  any  apparent  change  in  the  enjoyment  of  the  land. 
The  heirs  «t-law  enter  on  the  death  of  the  ancestor,  eoncealing  a  will, 
by  which  he  is  made  tenant  for  life  only,  with  remainder  to  his 
diildren  or  some  collateral  relation.  The  father  under  a  power 
of  appointment,  in  de&ult  of  which  his  eldest  son  takes  the 
fee,  by  a  deed  duly  executed  appoints  to  the  son  for  life,  with  re- 
mainders over :  the  deed  is  concealed,  and  the  son  takes  possession 
on  his  father^s  death.  In  each  of  these  three  cases,  a  perfect  unsus- 
picious title  to  the  fee  is  made  out  by  the  suppression  of  a  single 
instrument.  A  cautious  man  buys  the  estate,  or  advances  money 
nearly  to  the  value  of  it  on  mortgage.    On  the  death  of  his  vendor 
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or  mortgager,  he  is  turned  out  of  possession,  or  loses  his  security, 
on  the  production  of  the  settlement,  the  will^  or  deed  of  i^ppoint- 
ment, — ^which  makes  a  case  against  him  in  favour  of  the  remainder- 
man, admitting  of  no  question.     So  the  owner  of  an  estate  may  now, 
with  a  little  dexterity,  mortgage  it  several  times  over,  without  the 
mortgagees  being  able  to  discover  the  nature  or  amount  of  prior 
encumbrances :    and  what  is  particularly  hard,  a  mortgagee  has  to 
dread,  not  only  encumbrances  prior,  but  posterior,  to  his  own ;  for 
a  third  mortgagee,  by  getting  an  assignment  from  the  first>  ia  pre- 
ferred to  the  second.     This,  Sir,  is  called  "  tacking,"  or  "  squeez- 
ing."    The  second  mortgagee  is  squeezed  out,  the  third  mortgagee 
being  tacked  to  the  first.     Is  it  not  a  reproach  to  the  law,  that 
there  should  be  terms  such  as  these,  which  are  familiar  as  household 
words,  in  the  mouths  of  practitioners  ?— or  rather,  that  the  practices 
should  be  tolerated  which  they  are  employed  to  designate  ?  Again, 
by  equitable  mortgages,  which  have  recently  sprung  up,  and  are 
lauded  by  some,  enormous  frauds  may  be  practised.     These  are 
effected  by  a  mere  deposit  of  title-deeds.     A  man  may  by  a  trick  get 
possession  of  his  title-deeds,  which  ought  to  be  in  the  keeping  of 
another,  and  then,  by  skilfully  parcelling  them  oat,  raise  money  to 
a  greater  amount  than  twice  the  value  of  the  estate.     Even  without 
any  fraudulent  intention, — ^from  mere  inadvertence,  according  to  the 
present  system,    deeds  are  sometimes  mislaid  and   foigotten  in 
families ;  and  being  afterwards  discovered,  they  must  be  enforced 
for  the  benefit  of  infants  or  married  women,  to  the  utter  ruin  of 
purchasers  or  mortgagees.     From  these  causes,  I  do  aver,  upon  the 
evidence  laid  before  me,  that  not  only  is  every  purchaser  and  mort- 
gagee subjected  to  a  painful  feeling  of  insecurity,  but  that  actoal 
loss  does  not  unfirequently  arise.     I  have  been  asked,  why  there  are 
not  more  cases  in  the  law  reports,  in  which  purchasers  and  mort- 
gagees have  been  defeated  by  a  paramount  title.     The  reason  is  ob- 
vious.   When  such  cases  occur,  they  admit  of  no  doubt,  and  the 
purchaser  or  mortgagee  having  ascertained  the  genuineness  of  the 
deed,  which  shows  that  the  vendor  or  mortgager  had  only  an  estate 
for  life,  on  his  death  can  only  yield  to  the  person  next  in  remainder. 
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But  there  are  few  SolicitorB  in  considerable  practice,  who  have  not 
known  such  instances ;  many  are  stated  in  the  Appendix  to  the 
Report  of  the  Commissioners;  and  I  can  assure  the  House,  that 
since  it  was  publicly  known  that  I  meant  to  propose  this  Bill,  a  con- 
aidoable  number  have  been  communicated  to  me  from  different 
parts  of  the  country. 

The  rights  of  successive  encumbrancers,  who  have  advanced 
their  money  in  ignorance  of  existing  charges,  admit  of  much 
more  dispute;  and  the  law  books  toe  filled  with  cases  respect, 
ing  them.  There  are  valuable  treatises  on  the  subject,  deducing 
rules  from  these  cases  with  all  the  pride,  pomp  and  circum- 
Btance  of  classification,  subdivision,  and  anidysis.  But,  Sir,  a 
most  inadequate  notion  would  be  formed  of  the  evil  I  tieek  to  re- 
medy, by  merely  regarding  the  instances  in  which  loss  does  actually 
occur  from  a  defective  title.  Those  instances,  comparatively  speak- 
ing, are  rare ;  but  here  is  the  great  evil  whith  I  wish  most  anxiously 
to  impress  upon  the  House,  and  upon  the  public — ^that,  as  the  law 
now  stands,  loss  may  occur  in  every  instance,  and  that  insecu- 
rity of  title  is  a  risk  against  which  precautions  must  be  and  are 
taken  in  every  transaction  respecting  real  property.  Hence  the  in- 
tolerable delay,  expense  and  vexation  which  are  experienced,  and  of 
which  most  of  those  who  now  hear  me  must  in  some  measure  be 
aware,  as  often  as  land  is  to  be  sold,  or  a  sum  of  money  is  to  be 
raised  upon  it.  To  supply  the  defective  information  derived  from 
the  deeds  produced,  all  sorts  of  inquiries  are  set  on  foot.  Affidavits 
are  required  from  old  persons  living  in  the  neighbourhood,  land  tax 
assessments  are  examined,  county  histories  are  referred  to,  grants 
from  the  Crown  are  hunted  up,  various  public  offices  are  visited, 
where,  perhaps,  some  information  may  be  obtained  respecting  debts 
due  to  the  Crown,  the  Ecclesiastical  Courts  are  ransacked  for  wills 
and  administrations,  and  a  round  is  made  of  the  Courts  of  Common 
Law,  in  a  search  after  judgments.  But,  with  the  exception  of  one 
very  eminent  Conveyancer  who  was  examined  before  us,  all  who  have 
opposed  the  establishment  of  a  General  Register,  have  admitted  that 
some  expedient  is  necessary  to  guard  against  the  suppression  of 
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deeds ;  that  mere  coniideDce  cannot  be  acted  npon ;  and  that  the 
greatest  diligence^  without  such  an  expedient,  would  lea^e  the  danger 
of  insecurity  too  great  to  be  encountered. 

The  expedient  at  present  resorted  to  is  so  complicated  and  subtle^ 
that  I  almost  despair  of  making  it  inteUigible  to  the  House ;  but  its 
defects  and  inconsirtencies  and  mischiefs  are  8uch>  that  they  may 
easily  be  pointed  out  to  any  one,  however  unacquainted  with  the 
science  of  jurisprudence.  There  are  certain  entities,  called  outstand- 
ing terms,  or  legal  estates,  which  are  said  to  attend  and  protect  the 
inheritance.  They  originate  in  matters  wholly  unconnected  with 
the  security  of  title.  I  believe  there  has  been  yet  no  instance  of  a 
term  being  created,  that  it  might  be  assigned  as  a  protection  against 
mesne  incumbrances,  although  there  is  no  saying  to  what  length  the 
system  may  be  pushed  by  perverse  ingenuity.  According  to  the  law 
of  Enghmd,  terms  for  years  of  any  duration  may  be  carved  out  of 
the  inheritance ;  and  whatever  their  duration  may  be,  they  are  con- 
sidered less  than  a  freehold  for  the  life  of  another ;  they  are  treated 
as  personal  estate,  and  they  pass  to  the  personal  representative,  in- 
stead of  the  heir  at  law.  When  these  terms  are  once  created,  the 
person  in  whom  they  are  vested  is  deemed  at  law  to  be  entitled  to 
the  possession  of  the  land,  although  his  title  be  a  mere  shadow,  and 
he  has  no  substantial  interest.  They  usually  originate  in  mortgages 
and  marriage  settlements.  Land  Lb  mortgaged  for  1,000  years. 
When  the  mortgage  is  paid  off,  it  frequently  happens  that  the  term 
is  not  surrendered  to  the  owner  of  the  fee,  but  it  is  allowed  to  re- 
main outstanding  in  the  mortgagee  or  his  personal  representative,  or 
is  assigned  to  a  trustee  to  attend  the  inheritance.  So  by  a  settle- 
ment a  term  for  500  or  700  years  is  given  to  trustees,  to  raise  por- 
tions for  younger  children,  or  some  such  family  purpose.  When 
the  purpose  is  answered,  without  some  proviso  for  cesser,  the  term 
is  still  outstanding  in  the  trustees  or  their  representatives ;  or  it  is 
assigned,  as  before,  to  a  trustee,  in  whom  or  whose  representative, 
or  assigns,  according  to  the  doctrine  of  Courts  of  Equity  (althou^ 
Common  .law  Judges  sometimes  rule  differently)  it  ought  to  be  con- 
sidered as  rested  tiU  it  expires  by  effluxion  of  time.     These  terms 
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rattler  what  is  called  the  legal  title  to  the  Luid,  the  person  bene- 
fidally  entitled,  while  they  are  running,  having  only  an  equitable 
estate.  Now,  if  a  hondjide  purchaser  or  mortgagee,  who  deals  with 
H  person  appearing  to  be  owner  of  the  inheritance,  can  get  in  one  of 
these  terms,  it  will  protect  him  from  all  alienations  and  charges  since 
it  was  created;  for  any  subsequent  alienee  or  encumbrancer  can 
only  have  an  equitable  interest;  these  equities  are  supposed  to  be 
equal,  although  accruing  successirely ;  and  among  equal  equities,  he 
who  has  the  l^al  estate  prevails.  An  old  term,  therefore,  is  said  to 
supply  all  the  security  proposed  by  a  public  register,  because  no 
prejudice  can  arise  from  the  suppression  of  deeds  which  have  been 
executed  since  its  creation. 

Is  it  possible  that  machinery  so  complicated,  so  clumsy,  so  ill 
adapted  to  its  object,  can  work  well  ?  Sir,  I  do  not  hesitate  to  ex- 
press my  decided  opinion,  that  outstanding  terms  are  a  substantive 
evil ;  that  instead  of  palliating,  they  aggravate  the  mischiefs  arising 
from  our  present  ignorance  of  the  true  state  of  any  title ;  and  that, 
even  if  a  Register  should  not  be  established,  they  ought  all  to  be 
swept  away.  In  the  first  place,  let  me  remind  the  admirers  of  out- 
standing terms  as  giving  security  to  title,  that  over  full  one-half  the 
kmded  property  in  England  no  outstanding  term  is  to  be  found ;  for 
they  have  nothing  to  do  with  beneficial  leases,  and  are  only  knovm 
to  exist  where  an  estate  has  been  vrithin  a  reasonable  time  in  mort- 
gage or  settlement.  These  Gentlemen,  to  be  consistent,  should 
propose  an  Act  of  Parliament  for  the  creation  of  such  fictitious 
estates  over  the  whole  realm, — ^the  result  of  which  would  be  to  prefer 
in  every  instance  the  person  who  last  acquired  the  right, — although 
a  prior  party,  whose  interest  has  not  vested  in  possession,  may  have 
been  guilty  of  no  default.  But  let  us  take  a  rapid  view  of  the  mis- 
chiefii  which  the  existing  system  of  outstanding  terms  occasions. 
In  the  first  place,  a  man  now  holds  his  estate  by  several  titles  instead 
of  one,  and  each  title  must  be  formally  deduced.  Your  Conveyancer 
does  not  like  to  ride  at  single  anchor.  He  is  not  satisfied  with  one 
't€rm;  he  must  keep  up  several,  lest  one  or  two  may  not  cover 
the  whole  of  the  premises^  or  one  of  them,  if  very  old,  may  be 
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presumed  to  have  been  suirendered,  or,  if  rather  modem,  may 
be  defeated  by  a  prior  term  brought  forward  by  another  party. 
By  one  set  of  deeds,  the  title  to  the  fee  must  be  deduced  without 
any  reference  to  the  terms  as  if  they  had  never  existed.  Then  each 
term  must  be  deduced  as  if  the  estate  entirely  depended  upon  it ; 
and  the  assignment  of  the  term  is  generally  a  more  lengthy  inatni* 
ment  than  the  conveyance  of  the  fee ;  for  it  ought,  according  to  the 
rules  of  good  conveyancing,  to  trace  the  title  to  the  fee  from  the 
last  assignment  of  the  term,  in  order  to  show  that  the  term  is 
assigned  to  the  party  who  is  properly  entitled  to  the  protection  of 
it,  as  attending  the  inheritance.  Think  of  the  multiplication  of 
voluminous  deeds  which  this  system  occasions  I  But  this,  though 
a  formidable  evil,  is  as  nothing  compared  with  the  difficulty,  delay, 
expense,  and  vexation,  experienced  in  finding  out  the  individuals  in 
whom  these  terms  are  vested,  and  obtaining  the  necessary  probates 
and  administrations  to  make  a  good  title  to  them.  The  trustee  in 
whom  a  term  was  vested  is  often  found  to  have  been  an  attorney's 
clerk,  of  whom  or  whose  ^unily  no  trace  can  be  discovered ;  and 
there  can  be  no  certainty  whether  he  has  died  intestate,  or  whether 
administration  may  have  been  granted  of  his  effects.  Then  there  is 
great  danger  of  miscarriage  from  the  will  not  being  proved,  or  the 
administration,  whether  general  or  limited  to  the  term,  not  being 
granted  ^by  the  proper  jurisdiction.  Of  all  the  grievances  the 
people  of  this  country  have  at  present  to  complain  of,  this  cries  the 
loudest  for  redress.  There  are  now  about  370  Courts  which  grant 
probates  and  administrations.  If  the  probate  or  administration  be 
taken  out  in  a  diocesan  or  any  inferior  Court,  and  the  testator  left 
bona  notabilia,  that  is,  personalty  to  the  value  of  51,,  in  another 
jurisdiction,  or  if  the  premises  to  which  the  term  applies  be  in 
another  jurisdiction,  the  probate  or  adminiBtration  is  absolutely 
void.  I  have  in  my  own  practice  known  repeated  instances  of 
parties  relying  on  terms  being  turned  round  at  nisi  prius,  upon  the 
objection  that  a  probate  or  administration  was  void.  There  are 
now  Right  Reverend,  Noble,  and  Learned  Commissioners  sitting  to 
inquire  into  the  abuses  of  the  Ecclesiastical  Courts.     I  have  the 
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highest  confidence  in  their  intelligence  and  liberality,  and  I  entertain 
the  highest  expectations  from  their  labours,  which  I  know  to  be 
unremitting.  I  hope  to  Eve  to  see  the  day  when,  for  the  purpose 
of  proving  wills  and  granting  administrations,  there  shall  be  no  dis- 
tinction between  the  proyinces  of  York  and  Canterbury,  or  the 
different  dioceses,  peculiars,  and  other  districts  within  those  pro-* 
Yinces, — ^when  the  junsdiction  of  the  Ecclesiastical  Courts  upon 
the  subject  (which  is  wholly  unconnected  with  the  Church)  shall  be 
taken  away,  and  when  there  shall  be  one  general  Court  of  probate 
and  administration  for  the  whole  of  England  and  Wales.  The 
delay,  expense,  vexation,  and  disappointment  now  experienced  in 
getting  in  outstanding  terms  would  then  be  greatly  mitigated. 
But  even  then  these  terms,  when  got  in,  would  not  deserve 
to  be  much  relied  upon. 

The  party  who  has  got  the  term  regularly  deduced  and  assigned 
to  his  trustee,  has  formidable  dangers  to  encounter,  both  in 
equity  and  at  law,  before  he  can  render  it  available.  A  Court  of 
Equity  says  it  shall  not  protect  him  against  any  prior  encumbrance 
of  which  he  had  notice.  Now,  notice  may  be  actiud  or  constructive ; 
and  the  party  is  supposed  to  know  whatever  was  communicated  to 
his  counsel,  attorney,  or  agent,  or  is  mentioned  in  any  deed  sub- 
mitted to  them,  or  in  any  deed  referred  to  in  such  deed,  or  any  fact 
which  he  or  they  might,  from  what  they  knew,  have  been  expected 
to  inquire  about,  and  so  might  have  ascertained.  Thus,  title  is 
made  to  depend  upon  loose  recollections,  and  the  mistakes  and 
falsehoods  of  parol  testimony.  Nay,  Us  pendens  is  notice,  and  all 
the  King's  subjects  are  supposed  to  know  the  contents  of  a  biU  in 
Chancery,  although  the  suit  has  been  languishing  for  twenty  years. 
Let  us  suppose  that  equity  has  decreed  that  the  party,  as  a  bcndjide 
purchaser  without  notice,  is  entitled  to  the  benefit  of  the  term ;  if 
he  carries  it  into  a  Court  of  Law,  the  Judges  there  will  very  likely 
tell  the  Jury  to  presume,  that  it  was  surrendered  before  the  last 
assignment.  The  equity  Judges  have  bitterly  complained  of  the 
Common  Law  Judges  for  venturing  to  presume  the  surrender  of 
a  term  once  assigned  to  attend  the  inheritance  :  but  the  Common 
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Law  Judges  haVe  penieTered  in  tbeir  opinion  and  their  practice; 
and  the  poor  pnrchaser  can  never  tell  whether,  when  an  gectment 
is  brought  against  him,  the  term,  which  was  so  highly  prized,  and 
which  has  cost  him  so  dear,  wiU  he  of  any  serrice  to  him.  Then 
he  never  can  be  sure  that  an  older  term  may  not  be  set  up  against 
him,  imd  through  this  he  may  be  defeated  by  a  party  whose  title  ia 
posterior  to  his  own.  The  subsequent  purchaser  or  encumbrancer 
ikiay  have  acquired  this  term  by  something  approaching,  but  not 
quite  constituting,  the  offence  of  burglary,  and  be  still  allowed  the 
benefit  of  it.  The  hon.  Member  for  Weymouth,  in  one  of  those 
pubHcations  for  which  the  profession  and  the  pubUc  are  so  much 
indebted  to  him,  mentions  an  anecdote  of  a  man,  who,  in  passing  a 
bouse  in  which  he  suspected  there  was  a  deed  evidencing  the 
existence  of  an  old  term  he  greatly  wanted,  observed  that  one  of 
the  windows  was  opcm,  although  the  door  was  locked  f — whereupon 
he  dapped  a  ladder  to  the  window,  entered  the  house,  found  the 
deed,  carried  it  away,  and  was  held  to  be  entitled  to  use  it  against  a 
bondjide  adverse  claimant. 

But  every  Member  who  has  followed  me  must  alnady  have 
observed,  that  this  expedient  of  an  outstanding  term  does  not 
operate  in  any  respect  as  a  guard  against  fraud,  or  general  protection 
A-om  loss,  and  that,  with  a  view  to  the  good  of  the  community,  it 
is  utteily  worthless ;  for  it  never  operates  for  the  benefit  of  one 
man  without  detriment  to  another,  and  it  merely  changes  the 
victun  who  is  doomed  to  suffer.  It  is  familiarly  called  **  tabula  in 
naxrfragioy  The  plank  will  carry  but  one.  If  one  man  wishes  to 
mount  it,  he  must  shove  off  another,  who  goes  to  the  bottom. 
Nay,  the  system  works  positive  injustice.  The  rule  of  natural 
equity  is  **  qui  prior  est  tempore  potior  est  jure ;"  but  the 
rights  of  contending  parties  are  made  to  depend  upon  the  ac- 
cident of  which  can  get  a  fictitious  title,  in  itself  of  no  value. 
I  ought  to  observe,  that  the  system,  instead  of  preventing, 
positively  assists  fraud ;  for,  when  a  purchaser  has  a  term  ofimd 
as  part  of  the  title,  he  sometimes  abstains  firom  easy  inquiries, 
which  would  show  that  the  estate  had  been  before  charged  or  sold 
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to  another,  and  be  shuts  his  eyes  lest  he  should  see  what  he 
suspects  to  exist.  I  would  finally  observe  on  this  part  of  the 
mbject)  that  the  fortunate  or  unfortunate  person  who  is  adjudged, 
both  at  law  and  equity,  to  be  entitled  to  the  protection  of  the  term, 
baa  at  best  but  a  chattel  interest  instead  of  the  fee,  for  the  reversion 
is  in  another ;  and  to  the  present  day  it  is  unsettled,  what  rights 
he  has  under  the  term  during  his  life,  and  what  interest  goes 
to  his  heir  or  personal  representative,  if  he  dies  intestate. 

I  may  be  thought  to  have  dwelt  at  unnecessary  length  upon  this 
part  of  the  subject,  but  I  can  assure  the  House,  that  if  I  have 
succeeded  in  exposing  the  futility  of  the  protection  alleged  to  be 
derived  from  outstanding  terms,  I  have,  ex  concessist  established 
the  necessity  for  a  General  Register.  Although  to  protect  pur- 
chasers and  encumbrances  from  concealed  deeds  be  the  chief 
ol^ect  of  a  General  Register,  there  are  other  evils  now  severely  felt 
which  it  would  remedy,  supposing  the  original  deeds  or  authentic 
copies  of  them  to  be  deposited  in  the  Register  Office.  Great 
facihties  might  be  afforded,  and  much  expense  saved,  when  they  are 
to  be  given  in  evidence.  At  present,  title-deeds  are  not  unfre- 
quently  lost  from  being  left  in  solicitors'  offices,  and  from  various 
casualties  to  which  they  are  exposed.  Titles  thereby  become  un- 
marketable ;  and  with  respect  to  tithes,  and  some  other  interests, 
the  most  serious  prejudice  may  be  sustained  by  the  person  in 
possession.  The  Register  Office  would  put  a  stop  to  all  inconve- 
nience arising  from  the  loss  of  deeds  for  the  future.  A  more 
serious  mischief,  and  one  which  gentlemen  unacquainted  with  the 
details  of  conveyancing  can  hardly  be  made  adequately  to  feel, 
arises  from  covenants  for  the  production  of  title-deeds,  and  the 
obligation  to  give  attested  copies  of  them.  As  property  is  subdi- 
vided and  sold  in  lots,  these  covenants  become  every  day  more 
common.  But  infimte  difficulty  arises  in  enforcing  the  performance 
of  them,  and  on  the  sale  of  small  properties  the  expense  of  giving 
attested  copies  to  the  purchaser  sometimes  is  nearly  equal  to  the 
value  of  the  fee-simple.  A  well  authenticated  case  lately  occurred, 
where  a  gentleman  sold  an  estate  to  an  attorney,  and  was  bound 
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to  fiiruish  bim  with  attested  copies  of  the  title-deeds.     It  was 
found,  tliat  the  expense  of  these  attested  copies  would  be  enor- 
mous ;  but  the  attorney  insisted  upon  having  them,  and  threatened 
to  file  a  bill  in  Chancery  for  that  purpose.     However,  he  relented 
to  a  certain  degree,  and  said  to  the  vendor,  "  I  will  not  be  too  hard 
upon  you.     Let  me  have  the  estate  without  paying  the  purchase- 
money,  and  I  will  waive  my  claim  to  the  attested  copies  of  the 
title-deeds."     The  proposal  was  joyfully  accepted.     I  need  hardly 
mention,  that  after  the  establishment  of  a  Register,  all  that  would 
be  necessary  on  such  occasions  would  be  a  reference  to  the  books 
or  compartment  in  the  office  in  which  the  deeds  would  be  found. 
For  the  same  reason,   deeds  may  in  future  be  most  materially 
shortened.  It  is  well  known,  that  they  are  swelled  out  to  their  present 
unwieldy  size  chiefly  by  the  recitals  of  other  deeds :  such  recitala 
would  become  unnecessary,  and  would  be  discontinued.     By  this 
and  certain  other  improvements  in  conveyancing,  which  will  arise 
fit>m  obviating  the  necessity  for  livery  of  seisin  or  entry  to  perfect 
an  estate,  and  allowing  the  creating  of  all  estates  directly  by  deed 
which  can  now  be  created  by  will  or  through  the  medium  of  the 
Statute  of  Uses,  I  hope  to   see  deeds  shrink  into  their  ancient 
dimensions, — ^when  a  grant  or  conveyance  seldom  occupied  more 
than  a  piece  of  parchment  ten  inches  square,  instead  of  consuming 
as  at  present,  the  skins  of  a  moderately  sized  flock  of  sheep.     The 
shortening  of  deeds  will  thus  be  a  consequence  of  the  R^iister,  and, 
will  be  again  found  greatly  to  facilitate  its  operations;  so  that,  although 
it  may  have  obstructions  to  encounter  in  its  outset,  when  it  is  once 
in  fuU  play  it  will  proceed  with  celerity  and  smoothness. 

Sir,  I  am  now  brought  to  consider  the  objections  to  an  institu- 
tion which  prima  facie  offers  such  advantages.  It  shall  be  my  en- 
deavour to  overlook  none  of  them,  and  by  no  means  to  understate 
them.  I  allow  that  they  deserve  the  most  serious  consideration  of 
the  House ;  but  when  deUberately  and  dispassionately  examined,  I 
beheve  they  will  be  found  to  arise  partly  from  false  reasoning,  but 
chiefly  £rom  a  misconception  of  facts. 

The  first  grand  objection  is,  that  a  General  Register  would  be  a 
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great  innoyation;   and  we  are  told  to  respect  the  wiBdom  of  our 
early  anceators,  to  whom  Buch  an  institution  was  unknown.     Sir, 
not  one  in  ten  thousand  of  those  ancestors  could  read  or  write,  for 
which  reason  land  was  transferred,  without  writing,  hy  corporal 
delivery;   but  they  did  their  best  to  give  notoriety  to  the  trans- 
action, and  to  guard  against  finud,  by  requiring  the  dehvery  to  be 
made  on  a  pubhc  occasion  before  the  Peers.     And  this  precaution 
probably  was  'sufficient;    for  at  that  remote  sera,   the  diversified 
interests  in  the  same  land,  which  are  now  familiar  to  us  were  un- 
known, and  the  person  in  possession  was  generally  owner  of  the 
fee.     But  the  necessity  for  registration,  as  a  guard  against  secret 
conveyances   and  chaises,  was  felt  in  the  reign   of  Henry  VIII, 
as  soon  as  the  Statute  of  Uses  allowed  livery  of  seisin  and  entry  to 
be  dispensed  with ;    and  there  can  be  no  doubt  that  the   Statute 
of  Inrolments  was  intended  as  a  general  register,   although  the 
measure  was  very  clumsily  contrived,  and  was  soon  entirely  evaded, 
as  it  was  held  not  to  apply  to  a  chattel  interest  in  land.     Hence,  in 
due  time,  sprung  up  the  celebrated  assurance  of  lease  and  release, 
by  which  all  the  property  in  the  kingdom  is  now  conveyed,  having 
secrecy  for  its  object,  and  gaining  that  object  so  effectually  that  if 
the  grantor  himself  prepares  the   deeds,    the  fact  that  he  has 
executed  them,  and  denuded  himself  of  his  interest,  may  rest  en- 
tirely in  his  own  breast.     There  is  nothing  like  this  in  any  other 
country  in  the  world.     Over  the  rest  of  Europe,  independently  of  a 
B^;ister,  an  interest  in  real  property  can  only  be  transferred  by  an 
instrument  executed  by  the  parties  before  a  notary  public,  and  left 
in  his  care  for  the  inspection  of  all  persons  interested  in  it.     The 
l^islature  of  thb  country  has  at  various  times  since  the  reign  of 
Henry  VIII,  shown  its  sense  of  the  necessity  of  guarding  against 
secret  conveyances  and    charges,    although  hitherto    no  general 
measure  has  been  adopted  for  that  purpose.     Judgments  must  be 
docketed  or  registered  for  public  inspection  before  they  bind  the 
land.     Unless  annuities  are  inrolled  or  registered  within  a  certain 
time,  they  are  absolutely  void.     So  an  entry  to  the  Custom-house, 
or   registration,   of   every  instrument    conveying   an   interest    in 
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British  shipping,  is  a  condition  precedent  to  the  operation  of  the 
transfer  even  against  the  grantor — a  mnch  more  rigid  enactment 
than  any  we  propose  respecting  real  property.  Registers  for  real 
property  have  heen  long  established  in  Engknd  for  Middlesex  and 
Yorkshire,  containing  one  fifth  of  the  population,  and  probably 
more  than  one-fifth  of  the  wealth  of  that  part  of  the  United  King- 
dom, and  defective  as  they  are  in  their  arrangements,  they  have 
been  found  beneficial,  and  no  proposal  has  ever  been  made  to 
abolish  them.  Sir,  it  is  a  curious  and  important  fact,  that  no 
country  in  any  part  of  the  world,  has  ever  established  a  public 
register  of  deeiis  afiecting  real  property,  and  afterwards  laid  it 
aside.  The  experiment  has  been  repeated  often  enough  to  justify 
the  conclusion  I  draw  from  it,  on  the  most  cautious  principles  of 
induction.  There  has  been  a  General  Register  for  the  whole  of 
Ireland  upwards  of  a  century.  Some  sinecures  have  been  fastened 
upon  it,  and  the  indexes  have  been  imperfectly  kept ;  but  notwith- 
standing  these  abuses  and  defects,  I  believe  there  is  no  Irish 
Member  who  will  not  bear  testimony  to  its  general  utility ;  and 
amidst  the  extravagant  and  fiictious  cry  for  a  repeal  of  the  Union, 
no  one  in  that  country  has  been  so  extravagant  or  factious  as 
to  cry  for  a  repeal  of  the  Register.  In  Scotland  there  has  been  a 
General  Register-office  since  the  year  1617.  It  is  the  glory  of  the 
law  of  that  country,  and  the  boast  of  every  Scotchman.  I  can  say 
of  my  own  knowledge,  that  it  gives  a  feeling  of  security  to  pur- 
chasers and  creditors,  which  in  the  unregistered  counties  of  Eng- 
land is  wholly  unknown.  Holland  had  the  honour  of  setting  the 
example  to  Europe  of  a  public  Register  as  well  as  of  civil  and 
religious  liberty ;  and  since  the  time  of  the  Emperor  Charles  V., 
she  has  had  this  institution,  to  whidi  some  have  ascribed  a  great 
portion  of  her  prosperity.  The  institution  has  been  adopted  with 
various  modifications,  in  France,  in  Switzerland,  in  the  greatest 
part  of  Germany,  in  Sweden,  in  Norway,  in  Denmark,  and  in  most 
of  the  States  of  Italy.  It  has  travelled  across  the  Atlantic  and  it 
now  flourishes,  I  beheve,  in  aU  the  States  of  the  North  American 
Union,  and  all  lus  Majesty's  Colonies  in  the   West   Indies  and 
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Ameriea.    And  we  are  told,  that  the  establishment  of  a  General 
Begister  in  England  wonld  be  a  dangerous  innoTation. 

The  next  objection  is  one  which  I  fnd  greatly  relied  upon  in 
certain  meetingB  which  have  lately  been  held  in  the  North,  by  an* 
ticipation,  to  petition  against  the  Blister  Bill, — I  mean,  Expense. 
Now,  Sir,  I  take  it  upon  myself  to  declare,  upon  calculations  that 
cannot  deceive,  that  it  wiU  occasion  no  expense  at  all  to  the  public, 
and  that  the  expense  to  the  parties  will  be  extremely  moderate, 
being  overbalsnced  tenfold  by  the  expenses  which  they  will  then 
avoid.  Sir,  I  propose  no  sumptuous  buildings,  at  least  until  they 
can  be  afforded  out  of  the  fair  profits  of  the  establishment.  I 
denounce  all  sinecures ;  let  efficient  service  be  liberally  rewarded, 
for  so  the  public  good  requires ;  but  let  there  be  no  pay  except  for 
efficient  service,  and  let  regulations  be  enacted  to  ensure  the  ap- 
p<Hntment  of  competent  officers,  and  continued  diligence  and 
fidelity  in  all  departments  of  the  institution.  Sir,  I  could  show, 
that  from  very  moderate  fees  for  searches,  for  registering  the  deed, 
and  for  giving  attested  copies — ^that  is  to  say  about  1  Os.  for  a 
search,  1  /.  5s.  for  registering  a  deed,  and  one  half  the  charge  now 
made  by  solidton  for  attested  copies, — a  fund  would  be  raised 
much  more  than  sufficient  to  defray  all  the  necessary  expense  of 
Imildings,  officen  and  other  outgoings ;  so  that  the  Begister-office 
like  the  Post-office,  while  it  is  of  the  greatest  use  to  individuals, 
may  not  only  pay  its  own  charges,  but  fairly  contribute  to  the 
public  revenue.  The  fees  I  have  mentioned,  in  large  transactions 
would  not  be  felt ; — and  in  a  transaction  of  any  magnitude,  who  is 
there  that  would  not  willingly  give  twenty  times  the  amount,  to  be 
absolutely  sure  that  his  title  never  could  be  questioned?  In 
small  transactions  the  fees  may  be  lowered  or  entirely  waived,  so 
that  no  one  may  complain.  What  are  these  fees,  compared  to  the 
expenses  now  incurred  by  the  machinery  of  terms  for  years  ? 

A  popular  objection,  of  which  I  expect  ample  use  to  be  made  by 
some  who  oppose  the  measure,  in  truth  on  other  grounds,  is  dis- 
closure. I  meet  this  with  some  apprehension,  for  it  appeals  to  the 
imagination,  and  there  is  some  difficulty  in  knowing  how  fkr  the 
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impreBsion  which  it  makes  will  be  removed  by  facts,  however  strong. 
Let  me  first  correct  a  misconception  which  has  gone  abroad,  that 
existing  deeds  are  to  be  registered.  The  proposed  measure  is  pordy 
prospective,  and  all  transactions  prior  to  the  establishment  of  the 
register  will  rest  unrevealed.  Even  as  to  the  future,  disdoaore  is 
not  essentially  necessary  to  gain  the  chief  objects  of  the  institution. 
A  register  might  be  framed  which  would  be  open  only  to  persons 
proving  an  interest  to  examine  it.  But,  for  my  own  part,  I  muat 
acknowledge  that  disclosure  seems  to  me  to  be  a  benefit  instead  of  a 
drawback.  With  respect  to  men  not  in  trade,  there  seems  no  rea- 
son why  they  should  be  allowed  to  appear  to  the  world  as  owners  of 
property  which  they  have  made  away  with.  A  mortgage  by  a 
country  gentleman,  to  raise  portions  for  younger  children,  or  to 
defray  the  expense  of  an  election,  does  not  hurt  his  dignity  or  im- 
portance, and  at  present  is  well  known  in  the  neighbourhood  as  so(m 
as  it  is  executed.  "  Danger  to  commercial  credit "  has  a  more  alarm- 
ing sound ;  but  here  my  case  must  be  allowed  to  be  triumphant. 
Who  ought  to  be  the  best  judges  upon  this  point  7 — Surely,  the  great 
merchants  and  bankers  of  London.  Who  would  suffer  from  disclo- 
sure, if  it  were  dangerous  to  commercial  credit  ? — ^The  great  m«- 
chants  and  bankers  of  London.  Accordingly,  the  following  question 
was  circulated  among  the  twenty-four  most  eminent  merchants'  and 
bankers'  houses  in  London,  without  the  smallest  preconcert  or  re- 
gard to  any  circumstance,  except  the  extent  of  their  dealings,  and 
their  reputation  in  the  world.  Sir,  the  list  will  be  found  to  contain 
the  names  of  Thomas  Wilson  and  Co. ;  Fletcher,  Alexander,  and 
Co. ;  Smith,  Payne,  and  Smiths ;  Jones,  Lloyd,  and  Co. ;  Qrote, 
Prescott,  and  Co. ;  Williams,  Deacon,  and  Co. ;  Bobarta,  Curtis, 
and  Co. ;  Thompson,  Bonar,  and  Co. ;  Masterman,  and  Co. ;  and 
Barnard,  Dimsdale,  and  Co.  The  question  was,  "  Do  yon  consider 
that  the  disclosure  which  an  open  register  would  afford  of  mortgages 
and  encumbrances,  would  be  procuctive  of  more  evil  or  goodf 
Their  unanimous  answer,  in  writing,  signed  by  them  respectively,  is 
in  these  words : — "  We  think,  upon  general  grounds,  that  any  mea- 
sure which  tends  to  prevent  misconception,  and  to  secure  accurate 
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information  respecting  the  circumstances  and  property  of  commer- 
cial men,  must,  on  the  whole,  produce  more  good  than  evil ;  nor  do 
we  see  reason  to  apprehend  any  serious  mischief  from  the  disclosure 
which  an  open  registry  would  afford  of   mortgages  and  encum- 
brances, inasmuch  as  we  are  confident  that  more  mischief  arises  in 
the    mercantile  world  from   false  appearances  of  property,   and 
erroneous  impressions  as  to  the  real  circumstances  of  parties,  than 
from  any  other  cause  whatever."     But  I  can  appeal  to  experience  to 
show  that  this  apprehended  disclosure  is  a  mere  bugbear.     In  Scot- 
land, the  register  of  sasines  may  be  inspected  by  all  mankind,  and  no 
inconyenience  has  arisen  from  this  publicity.    I  need  not  remind  the 
House,  that  no  country  in  Europe  has  adranced  more  rapidly  in 
commerce  and  wealth  than  my  native  land.     In  Ireland  all  encum- 
brances upon  any  property  may  be  known,  and  settlements,  to  be 
secure,  must  be  registered;  but  no  inconvenience  has  been  felt. 
Need  I  draw  the  attention  of  the  House  to  the  West  Riding  of 
Yorkshire,  where  there  is  an  open  register,  and  where  manufactures 
and  trade,  as  well  as  agriculture,  have  probably  flourished  more 
than  in  any  other  part  of  England.     It  is  a  curious  fact,  that  in 
Middlesex  so  little  account  do  they  make  of  disclosure,  that  the  me- 
morial, which  is  only  required  to  state  the  parties  and  the  premises, 
UBuaUy  goes  on  to  state  the  consideration  and  the  uses,  thereby  pub- 
lishing all  the  secrets  of  the  deed.     The  disclosure  made  by  memo- 
rialising annuities  must  be  very  disagreeable  to  both  parties  ;  for  I 
believe  no  one  would  like  it  to  be  known  that  he  is  either  grantor 
or  grantee  of  a  life-annuity ;  yet  no  one  has  proposed  to  repeal  the 
Annuity  Act.      The  registration  of   shipping  has  unquestionably 
been  found  very  salutary  in  preventing  false  credit  from  being  ob- 
tained.     In  the  port  of  London  it  is  a  common  practice  for  a 
tradesman,  before  he  supplies  stores  to  a  ship,  to  send  to  the  cus- 
tom house  to  ascertain  whether  she  has  been  mortgaged.     It  is  a 
miatake  to  suppose  that  people  inquire  into  the  affairs  of  others 
fh»m  mere  idle  curiosity.     There  is  an  open  register  at  Doctors' 
Commons  of  all  wills  proved  in  the  diocese  of  London,  or  the  pr^ 
vince  of  Canterbury,  for  centuries,  and  any  one  will  may  be  in- 


Digitized  by 


Google 


448  GENERAL  REGISTER  OF  DEEDS. 

spected  for  a  BhiUing.  I  believe  each  an  inapection  ia  rarely  made 
except  on  behalf  of  some  one  who  in  justice  ought  to  be  permitted 
to  know  the  contents  of  the  will.  Are  we  told  that  flaws  might  be 
discovered  in  deeds,  if  any  person  might  pore  over  them,  or  obtain 
copies  of  them  ?  For  one  dispute  about  a  title  that  arises  from  a 
defect  in  a  deed,  there  are  at  least  one  hundred  that  arise  from  the 
defective  framing  of  wills ;  yet  wills  have  always  been  open  to  in- 
spection, and  no  inconvenience  has  been  felt  from  this  publicity. 

The  only  other  objection  which  I  have  to  mention,  as  it  is  the  only 
other  I  am  aware  of,  is  the  danger  of  failure  to  a  purchaser  or 
a  mortgagee  from  defective  search  or  registration.  I  allow.  Sir, 
that  if  fata]  mistakes  could  arise,  the  lowest  degree  of  ordinary  care 
being  exercised,  the  objection  would  be  insurmountable.  But  if  the 
exercise  of  the  lowest  degree  of  ordinary  care  must  effectually  guard 
against  all  mistakes,  the  objection  is  removed.  Now,  that  this  may 
be  easily  accomplished,  accords  not  only  with  reason,  but  experience. 
All  that  is  to  be  done  is  to  afford  the  means  of  ascertaining  by 
search,  what  deeds  and  instruments  have  been  registered  respecting 
any  particular  property,  and  to  provide  a  form,  by  observing  which, 
a  deed  shall  have  the  benefit  of  being  considered  roistered.  These 
are  far  less  complicated  and  difficult  operations  than  what  are  daily 
going  on  in  the  General  Post  Office,  and  in  the  Bank  of  England. 
With  the  defective  indexes  in  Middlesex,  Yorkshire,  and  Ireland, 
and  in  Scotland  without  any  index  at  all,  few  or  no  mistakes  have 
arisen,  and  the  English  and  Irish  cases  respecting  registration,  to  be 
found  in  the  books,  turn  upon  the  doctrine  of  notice,  and  not  <m 
any  mistake  in  the  mode  of  search  or  registration.  It  may  be  re- 
marked, that  if  registration  is  not  made  essential  to  the  validity  of 
a  deed,  and  though  unregistered  it  is  valid  as  against  the  grantor, 
the  instances  must  be  very  rare  in  which  any  question  can  arise 
touching  the  mode  of  registration.  The  fraud  of  concealing  a  deed 
may  be  committed  by  any  one  individual,  without  any  accom- 
plice. The  fraud  of  executing  a  second  deed,  .to  defeat  a  deed  im- 
perfectly registeredj  can  only  be  committed  by  several  persons  in 
combination,  and  with  professional  assistance.    A  faJtel  mistake  can 
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only  arise  from  the  want  of  a  low  degree  of  ordinary  care  in  the 
party  himself^  his  agent,  or  the  office.  If  it  arise  from  his  own 
grosa  negligence,  he  has  himself  alone  to  hlame :  if  from  that  of 
Ilia  agent,  he  must  seek  his  remedy  in  damages,  as  in  other  cases 
where  an  agent  is  guilty  of  a  breach  of  duty  ;  and  if  from  that  of 
the  office,  a  remedy  may  be  given  to  him  against  the  office,  or 
against  the  public,  to  whom  the  officer  would  be  answerable  with 
his  sureties.  Gross  personal  negligence  can  alone  bring  a  loss 
without  indemnity,  and  against  a  man's  own  gross  personal  negli- 
gence he  has  no  right  to  be  indemnified. 

I  will  now  proceed,  with  the  permission  of  the  House,  shortly  to 
£^Ye  an  outline  of  the  particular  plan  of  registration  which  I  shall 
faaye  the  honour  to  propose,  and  which,  after  great  deliberation  and 
repeated  discussions,  has  been  unanimously  recommended  by  the 
Commissioners.  I  am  very  desirous  that  the  House  and  the  public 
should  bear  in  mind,  that  various  parts  of  this  plan  are  not  essen- 
tial to  registration,  and  that  they  may  be  either  omitted  or  varied, 
without  afiecting  the  principle  of  the  measure.  I  propose  that 
there  shall  be  one  General  Raster  Office  established  in  the  Metro- 
polis for  the  whole  of  England  and  Wales.  Some  individuals,  and 
especially  country  attomies,  profess  a  preference  to  a  Register  Office 
in  every  county  or  division  of  a  county.  You  would  thus  have 
about  sixty  establishments  instead  of  one.  I  may  give  a  notion  of 
the  degree  to  which  the  expense  of  the  whole  would  be  increased, 
by  mentioning  an  accurate  calcolation  which  has  been  made, 
ahowing  that  the  expense  of  the  General  Metropolitan  Office  would 
be  very  little  greater  than  the  expense  of  the  several  offices  now 
established  in  Middlesex,  and  the  different  divisions  of  Yorkshire. 
But  the  increased  expense  would  be  the  least  evil.  It  would  be  im- 
possible to  find  officers  of  competent  learning  and  skill  for  so  many 
establishments ;  they  would  soon  vary  in  their  rules  and  practice, 
and  great  confusion  would  be  produced.  Premises  comprised  in 
one  deed,  or  will,  often  lie  in  different  counties,  and  the  same  instru- 
ment might  reqtdre  to  be  registered  several  times  over  in  remote 
parts  of  EngUmd.     In  one  Metropolitan  Register  Office  there  must 
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be  a  great  concentration  of  talent  and  experience,  and  there  being 
no  waste  of  power,  the  work  that  ia  to  be  done  will  require  much 
less  machinery,  and  much  fewer  hands.  Uniformity  of  practice 
must  necessarily  prevail.  The  head  of  the  Register  Office  may  be  a 
gentleman  of  high  eminence  in  the  profession.  He  may  have  a  sort 
of  judicial  authority  vested  in  him  respecting  amendments,  subject 
to  an  appeal  to  one  of  the  Courts  at  Westminster ;  and  regulationa 
for  the  details  of  registration  may  from  time  to  time  be  made,  re- 
pealed, or  varied  by  him,  with  the  concurrence  of  the  Lord  Chan- 
cellor and  the  Judges.  It  must  be  an  unspeakable  advantage  to  be 
able  to  make  all  the  searches  that  can  be  necessary  respecting  any 
title  under  one  roof.  A  search  for  judgments  must  now  be  made  in 
London,  on  a  country  purchase,  and  not  unfrequently  a  search  for 
probates  or  administrations — and  it  will  be  easy  to  make  searches 
for  deeds  at  the  same  time.  It  is  a  mistake  to  suppose  that  a 
London  agent  must  be  employed  for  that  purpose.  Every  country 
solicitor  vrill  be  allowed  to  correspond  directly  with  the  Register 
Office  through  the  post,  both  for  directing  searches  and  the  r^s- 
tration  of  deeds.  England  may  now  be  considered  as  one  great 
city,  and  the  communication  between  many  remote  places  and 
London  is  easier  than  with  the  county-town.  Railroads  are  not 
entirely  to  be  left  out  of  consideration  ;  as  there  is  reason  to  think 
that  in  a  few  years  London  may  not  be  more  than  a  few  hours 
distant  from  any  part  of  the  kingdom,  the  charges  may  easily 
be  equalized  without  consideration  of  distance,  so  that  r^istia- 
tion  for  Cumberland  or  Cornwall  may  not  be  more  ezpenaiTe 
than  for  Surrey  or  Essex.  Next  comes  the  mode  of  r^;i8tra- 
tion.  Shall  it  be  by  memorial,  inrolment,  or  deposit?  Theme* 
morial  is  intended  only  to  give  notice,  that  there  is  a  deed  between 
certain  parties  afiPecting  certain  premises;  so  that  its  production 
may  be  required  from  the  vendor  or  mortgager.  The  plan  of 
memorial,  though  plausible,  seems  to  me  objectionable.  To  pre- 
pare the  memorial  requires  some  skill,  and  we  have  ascertained 
that  the  expense  of  preparing  it  in  Middlesex  exceeds  what  would 
be  the  avsrage  expense  of  making  a  full  copy  of  the  deed,  which 
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requires  only  manual  labour;  and  it  seema  much  better,  that 
all  the  contents  of  the  deed  should  at  once  be  open  at  the  public 
office  to  the  person  making  the  search.  Inrolment,  therefore,  I 
prefer  to  memorial.  But  the  deposit  of  the  original  deed,  executed 
by  the  parties,  would,  in  my  opinion,  be  best  of  all.  If  any  party 
thinks  his  deeds  are  safer  in  his  own  strong  box,  or  at  his  attor- 
ney's, than  they  would  be  in  the  Register-office,  he  has  only  to 
execute  a  duplicate.  Now,  there  being  no  stamp  imposed  upon  this, 
it  will  cost  no  more  than  a  copy,  which  I  have  shown  costs  leas 
than  a  memorial.  Thus,  without  any  additional  expense,  and  with- 
out any  risk  or  privation  to  the  parties,  an  original  of  every  deed 
may  be  deposited  at  the  office.  The  building  may  easily  be  made 
fire-proof,  and  I  hope,  in  spite  of  Swing  and  his  adherents,  that  it 
may  be  effectually  guarded  against  the  fury  of  a  mob ;  but  if,  by 
some  accident  or  public  convulsion,  the  Register-office  should  be 
destroyed,  the  duplicates  in  the  possession  of  the  parties  would 
remain,  and  titles  would  be  at  least  in  as  good  a  situation  as  before 
registration  was  establbhed.  It  would  lead  me  into  too  tiresome  a 
detail  if  I  were  to  point  out  the  many  collateral  advantages  which 
would  arise  from  the  deposit  of  the  original  deeds  of  the  Register- 
office — of  which,  preventing  the  forging  and  falsification  of  deeds 
would  not  be  the  least.  1  should  have  observed,  that  the  attorney 
always  charges  a  fair  copy  to  keep,  although  such  copy  is  seldom 
made;  and  this  item  alone,  in  a  conveyancing  bill,  for  which 
hereafter  there  could  be  no  pretext,  would  more  than  cover  the 
expense  of  what  I  suggest.  If  deeds  are  shortened,  as  I  san- 
guinely  hope  soon  to  see  them,  the  expense  of  a  duplicate  would  be 
too  triffing  to  be  regarded  by  the  most  miserly. 

The  next  consideration  is,  what  instruments  shall  be  registered? 
On  this  point,  different  states  have  acted  differently.  In  some 
the  registration  is  confined  to  transactions  inter  vivos;  and  in 
others,  hypothecations  or  mortgages  only  are  registered,  and  not 
absolute  sales.  But  a  register  cannot  be  perfect  unless  it  embraces 
all  written  instruments  which  in  any  way  affect  the  title  to  Real  Pro- 
perty.    I  therefore  think,  that  the  bill  should  extend  to  every  deed 
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or  writing  which  treates  anj  estate  at  law  or  in  equity,  or  passes 
any  interest  in  land,  or  gives  any  lien  upon  it.  Thus,  executory 
contracts  ought  to  be  registered,  as  well  as  deeds,  wills,  commis- 
sions of  bankrupt,  &c. ;  but,  to  obviate  this  inconvenience,  per- 
mission may  be  given,  that  the  vendor  may  grant  a  caveat,  whereby 
no  deed  or  instrument  touching  the  premises  can  be  registered 
within  a  certain  time,  unless  in  favour  of  the  purchaser.  This  will 
be  put  upon  the  register,  and  will  effectually  protect  the  pur- 
chaser and  others,  while  it  is  in  force.  The  same  expedient  may  be 
resorted  to  for  the  purpose  of  protecting  a  purchaser  in  the  interval 
between  the  search  and  the  time  when  the  purchase  deed  is  regis- 
tered. This  will  completely  obviate  the  danger  of  a  subsequent 
deed  from  the  vendor,  in  favour  of  another  person,  being  fraudu- 
lently registered  first,  and  will  avoid  the  necessity  of  fixing  any 
time  during  which  a  deed  shall  absolutely  prevail  before  it  is  regis- 
tered. Upon  registration  of  the  deed  the  caveat  has  performed  its 
functions,  and  a  certificate  of  the  act  will  be  the  warrant  for  pay- 
ment of  the  purchase-money.  I  ought  to  mention,  that  it  is  not 
intended  that  surrenders,  or  any  instruments  respecting  copyhold 
estates,  which  now  appear  upon  the  Court  rolls,  should  be  in- 
cluded in  the  General  Register.  But  if  a  Hen  for  purchase-money 
is  to  be  claimed,  it  must  be  put  upon  the  register ;  and,  above  all. 
Crown  debts  and  obligations  must  be  registered,  or  they  shall  not 
bind  the  land.  A  grievance  of  the  most  serious  description  is  now 
experienced  from  the  land  of  any  person  indebted,  or  under  obliga- 
tion to  the  Crown,  being  bound,  although  there  are  no  means 
of  knowing  who  is  so  indebted,  or  who  is  under  such  obligation. 
How  the  grievance  or  abuse  (for  so  I  must  call  it)  should  have  been 
so  long  endured,  is  to  me,  I  own,  inexpUcable.  If  there  be  any 
suspicion  that  a  man  who  wishes  to  sell  or  chai^  his  estate  is 
a  Crown  debtor,  there  are  various  (jovemment  offices  at  which 
some  imperfect  information  may  be  irregularly  obtained.  But  it 
not  unfrequently  happens  that  a  man  has  given  bond  to  the  Crown 
as  surety,  or  has  in  some  way  received  Grovemment  money  into  his 
hands,  without  the  fact  being  suspected  by  any  one  ;  and  at  present 


Digitized  by 


Google 


GBNERAL  REGISTER  OF  DEEDS.  453 

no  man  can  certainly  tell  that  the  person  from  vhom  he  purchases 
an  estate  may  not  be  in  this  situation.  It  follows,  that  the  day 
after  the  purchaser  has  taken  possession,  or  fifty  years  after  he  and 
his  family  have  been  in  undisputed  enjoyment,  an  extent  may  come 
in  without  the  slightest  previous  notice ;  the  superior  title  of  the 
Crown  admits  of  no  question,  and  the  estate  is  sold  to  pay  the 
Crown  debt.  It  is  absurd  to  suppose,  that  a  registration  of  Crown 
debts  would  be  any  inMngement  on  the  prerogative  of  the  Crown. 
Let  the  Crown,  for  the  public  good,  have  all  its  remedies  against  its 
debtors ;  but  let  not  those  remedies,  without  doing  any  good  to  the 
public,  work  the  ruin  of  innocent  individuals,  who  are  not  even 
chargeable  with  the  least  particle  of  incaution.  I  can  see  no  diffi- 
culty in  a  list  being  kept  of  persons  indebted  or  under  obligation  to 
the  Crown.  The  parties  are  more  likely  to  object  than  the  Crown, 
but  they  can  have  no  laudable  motive  for  concealment,  and  justice 
imperiously  requires  that  their  situation  should  be  known. 

The  most  material  consideration  in  the  pkn  of  a  new  Register  is 
the  framing  of  the  Index.  Indeed,  the  difficulty  of  showing  with 
ease  and  accuracy  all  registered  documents  concerning  any  particular 
property  is,  in  my  humble  judgment,  the  only  serious  objection  to  a 
Register;  and  the  true  question  is,  whether  this  difficulty  can  be 
surmounted?  How  they  have  hitherto  contrived  to  get  on  in 
Scotland  without  an  Index,  I  confess  I  do  not  comprehend.  Con- 
siderable inconvenience  has  been  felt,  and  an  Index  is  now  in  pre- 
paration under  the  superintendence  of  a  gentleman  of  great  learning 
and  ingenuity,  who  has  long  presided  over  the  establishment  at 
Edinburgh.  In  the  English  and  Irish  Registers,  the  Indexes  are 
alphabetical;  but  the  labour  and  expense  of  searching  them  ure 
often  very  burthensome,  firom  there  being  many  persons  of  the 
same  name,  and  the  same  person  sometimes  conveying  a  great  many 
separate  tenements, — as  a  speculator  in  houses,  who  buys  ground 
and  builds  new  streets.  Where  there  is  a  purchase  to  be  made 
from  a  man  of  a  given  name,  all  deeds  or  memorials  appearing  in 
the  Index  with  a  man  of  this  name  as  the  grantor,  must  be 
inspected.     I  have  been  told  of  a  search  in  the  Middlesex  Register 
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whicli  lasted  three  months,  and  cost  above  100^.  A  plan  haa  been 
under  consideration,  of  having  a  general  snrvey  of  the  kingdom, 
with  maps  on  a  large  scale,  iiho¥ring  the  minutest  subdivision  of 
property,  with  numbers  to  be  referred  to  in  the  Deed  and  affixed  to 
the  Index ;  but  beside  the  objection  of  expense,  the  boundaries  of 
property  are  often  so  indistinct,  and  shift  so  often,  that  it  was 
thought,  that  the  parcels  supposed  to  be  designated  by  numbers 
could  not  be  certainly  known.  This  plan  has  been  beneficially 
followed  in  the  Bedford  Level,  an  agricultural  district,  where  the 
boundaries  are  distinct,  and  are  seldom  changed;  but,  in  my 
opinion,  it  is  wholly  inapplicable  to  a  great  kingdom.  The  Index 
which  this  Bill  proposes,  proceeds  upon  a  classification  of  deeds ; 
the  first  registered  deed  respecting  any  property  being  considered 
the  root  of  the  title.  This  will  be  registered  under  a  particular 
symbol,  and  all  subsequent  deeds  respecting  the  same  interests  will 
be  registered  under  the  same  symbol.  By  referring  to  the  symbol 
in  the  Index,  all  the  deeds  respecting  the  property  may  at  once  be 
found.  Provision  will  be  made  for  adding  to  or  taking  from  the 
property  contained  in  the  first  deed,  and  the-  Index  being  kept  some- 
what on  the  principles  of  book-keeping,  no  search  will,  in  general, 
be  required  beyond  a  certified  copy  of  the  entries  under  the  symbol. 
The  essentials  of  registration  will  be  an  entry  of  the  deed  in  the 
Index,  under  the  proper  symbol,  with  the  date  of  the  deed,  the 
date  of  r^istration,  and  the  book  or  compartment  in  the  office 
where  the  deed  may  be  found.  Various  regulations  will  be  intro- 
duced respecting  wills,  legacies,  commissions  of  bankrupt,  &c. 
With  these  details  I  will  not  fatigue  the  House.  Where  such  a 
vast  variety  of  objects  must  be  provided  for,  it  is  in  vain,  and  it 
would  be  unreasonable,  to  expect  that  the  enactments  of  the 
Bill  can  be  few,  or  that  they  should  appear  simple  to  persons 
unacquainted  with  the  subject.  There  is  no  royal  road  to  astro- 
nomy; and  abstruse  l^al  discussions  can  only  be  intelligible 
to  lawyers.  The  specification  of  a  patent  is  reckoned  sufficient 
if  the  machine  can  be  made  from  it  by  an  engineer,  although 
it  should  be  above  the  comprehension  of  all  the  Members  of  both 
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HottBea  of  Parliament.  I  therefore  hope  that  this  Bill  will  not  be 
condemned  by  any  lay  Lord»  Knight,  or  Burgess,  merely  because  it 
may  contain  some  claases  which  he  does  not  fully  comprehend.  I 
can  aasure  the  House  that  the  utmost  pains  have  been  taken  to  make 
it  as  short  and  as  simple  as  possible.  There  is  one  point  which  I 
must  bring  under  the  notice  of  the  House,  the  importance  of  which 
will  at  once  be  seen  by  the  hon.  Member  for  Boroughbridge,  and 
upon  which,  in  my  judgment,  the  success  of  the  measure,  in  a  great 
d^pree,  depends ;  that  is,  whether  the  preference  of  a  registered  to 
an  unregistered  deed  shall  be  taken  away  by  evidence  that  the  party 
rlaiming  under  the  registered  deed  had  notice  of  the  unregistered 
deed.  The  Commissioners,  who  agreed  unanimously  in  favour  of  a 
Register,  were  nearly  equally  divided  upon  this  point ;  but  I  am 
bound  to  say,  that  I  have  a  very  strong  opinion,  with  the  majority, 
against  giving  effect  to  notice,  either  constructive  or  actual,  to  de« 
feat  a  registered  title.  I  purpose  to  bring  in  the  Bill  with  a  clause 
to  this  effect.  The  reasons  for  the  contrary  opinion  will  deserve  to 
be  weighed  with  all  respect ;  but  I  think  the  party  who  has  neg- 
lected to  register  his  deed,  has  no  cause  to  complain  if  he  loses  Ids 
estate.  "  Vigilantibus  non  dormientibus  subveniunt  leges,*'  It  is 
of  the  greatest  advantage  to  have  a  broad  rule,  not  subject  to  ex- 
ceptions, which  fritter  it  away,  and  involve  parties  in  constant  litiga- 
tion. To  defeat  a  registered  deed  by  mere  constructive  notice» 
shocks  every  one ;  and  the  boundary  between  actual  and  construe* 
tive  notice  ia  often  only  imaginary.  If  the  registered  title  does 
not  rigidly  prevail,  you  subject  every  man  who  purchases  an  estate, 
to  the  loss  of  it  by  fieibricated  parol  evidence,  or  the  caprice  of  a 
Judge.  Lord  Hardwicke,  and  the  greatest  Equity  Judges,  have 
lamented  that  any  effect  has  been  given  to  noiice  under  the  present 
local  Blister  Acts ;  and  it  seems  to  me  that  their  beneficial  effects 
have  been  thereby  materially  impaired.  The  example  of  other 
countries  leads  to  the  same  result.  The  Chancellor  D'Aguesseau, 
having  conulted  all  the  Parliaments  of  France  upon  a  question  the 
same  in  principle,  they  all,  with  one  exception,  agreed  that  notice 
was  to  be  disregarded.     In  Scotland  the  rule  is  rigid,  that  the  re- 
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gifltered  deed  shall  preToi],  notwithstanding  notice  of  a  prior  unre- 
gutered  deed ;  and  no  inconyenience  has  eTer  arisen  from  it.  The 
Code  Napoleon  lays  down  the  same  role.  In  Bngland,  even  notice 
of  a  contract  Toid  hy  the  Statute  of  Frauds  operates  nothing ;  the 
title  of  a  purchaser  cannot  be  impeached  by  showing  that  he  had 
notice  of  a  voluntary  settlement ;  and  it  has  been  expressly  deter- 
minedf  that  under  the  Ship  Register  Acts  notice  of  an  unregistered 
bill  of  sale  is  quite  immaterial.  The  vital  principle  of  a  General  Re- 
gister is,  that  title  shall  entiJiely  depend  upon  the  written  documents 
entered  upon  the  Register.  How  is  this  consistent  with  letting  in 
the  doctrine  of  notice?  Fraud  will  still  be  open  to  the  cognisance  of 
a  Court  of  Equity ;  and  a  contrivance  between  two  or  more  to  pre- 
vent or  deny  the  registration  of  a  deed,  that  a  deed  subsequently 
executed  may  have  priority,  would  be  the  subject  of  au  indictment 
at  Common  Law  for  a  conspiracy.  A  remedy  may  likewise  be  given 
by  action,  without  afiiecting  the  registered  title.  Sir,  I  have  been 
asked  whether  any  provision  is  to  be  made  in  this  Bill  for  preserving 
evidence  of  pedigree.  The  law  upon  this  subject  is  most  defective. 
It  is  easier  in  any  old  family  to  prove  a  descent  five  hundred  years 
ago,  than  in  the  begiiming  of  the  last  century ;  and  there  has  been 
siuce  Httle  improvement  in  this  respect.  There  is  no  public  evidence 
of  pedigree,  except  from  parish  registers,  which  have  been  kept 
with  the  most  shameful  negligence,  and  which  do  not  comprehend 
those  who  dissent  from  the  Church  of  England, — a  very  large 
proportion  of  his  Majesty's  subjects.  The  parish  raster,  in  re- 
cording baptisms,  does  not  profess  to  give  the  time  of  birth,  which 
is  often  so  important,  and  it  contains  nothing  to  identify  families 
beside  similarity  of  name.  Sir,  there  ought  certainly  to  be  in  this 
country,  as  there  is  ii»  France,  and  almost  every  where  on  the  Con- 
tinent of  Europe,  a  civil  r^ter  of  births,  marriages  and  deaths, 
comprehending  persons  of  all  religions,  and  of  no  religion,  if  un- 
happily there  are  any  such — ^with  a  description  of  the  parties  by  re- 
sidence, profession,  or  parentage^  to  leave  no  doubt  as  to  their 
identity.  This  measure,  however,  is  essentially  different  from  a  re- 
gister of  deeds,  and  must  be  reserved  for  future  consideration.     It 
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will  be  greatly  facilitated  by  tbe  establishment  of  a  Qeneral  Register 
Office.  Copies  of  tbe  district  registers  of  births^  marriages  and 
deaths,  would  be  transmitted  to  the  General  Register  Office, — and 
in  one  place  all  searches  of  all  sorts  respecting  title  and  pedigree 
would  take  place  for  the  whole  kingdom.  Sir,  when  this  Bill  has 
been  brought  in,  it  must  be  judged  of  by  its  merits,  and  the  House 
will  act  upon  their  own  opinion  in  adopting  or  rejecting  it ;  but  in 
moving  for  leare  to  bring  it  in,  that  it  may  be  submitted  to  discus- 
sion,  I  think  I  may  fairly  mention  some  of  the  great  names  by 
whose  authority  the  measure  is  recommended.  Lord  Hale,  and  the 
Commissioners  appointed  to  inquire  into  the  state  of  the  Law  in  the 
time  of  the  Commonwealth,  and  who  suggested  some  of  the  noblest 
improvements  which  the  law  has  undergone,  prepared  a  Bill  for  the 
establishment  of  a  General  Register.  They  proposed  to  erect  an 
Office  in  every  County,  the  only  mode  in  which  the  measure  was 
then  practicable,  when  communication  with  London  was  so  slow  and 
uncertain.  After  the  Restoration,  and  when  filling  the  highest  ju- 
dicial offices.  Lord  Hale  continued  to  recommend  the  measure  with 
unabated  zeal.  When  local  registers  had  been  partially  established, 
and  were  found  beneficial^  Mr.  Justice  Blackstone,  and  other  sages 
of  the  kw,  regretted  that  they  were  not  universally  established. 
Upon  several  occasions  it  has  been  proposed  in  this  House  to 
establish  registers  in  every  county ;  but  as  the  Bills  introduced  for 
this  purpose  did  not  remove  the  defects  in  the  local  registers  already 
established,  they  did  not  pass ;  although  the  principle  of  registration 
appears  to  have  been  warmly  supported  by  Sir  Samuel  Romilly,  and 
the  greatest  men  who  then  sat  in  Parliament.  Since  the  second  re- 
port of  the  Real  Property  Commissioners  was  published,  recom- 
mending the  plan  of  registration  which  is  the  subject  of  this  Bill,  I 
have  the  satisfaction  to  say,  that  it  has  met  with  the  approbation  of 
the  kte  Lord  Chancellor,  of  the  present  Lord  Chancellor,  of  the  Lord 
Chief  Justice  of  the  King's  Bench,  of  the  Lord  Chief  Justice  of  the 
Common  Pleas,  of  the  Lord  Chief  Baron  of  the  Court  of  Exchequer, 
and  of  a  considerable  majority  of  the  Judges.  There  was  an  illus- 
trious Ex-Chancellor  who  has  declared  a  decided  hostility  to  the  mea- 
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Blue.  I  need  not  mention  that  I  mean  the  venerable  Earl  of  Eldon ; 
but  I  must  use  the  freedom  to  say,  notwithstanding  the  reverence 
with  which  I  have  been  accustomed  to  regard  his  judgments,  that  I 
think  he  knows  better  how  the  law  is,  than  how  it  ought  to  be.  He 
has  devoted  his  life  so  entirely  to  the  task,  first  of  practising  and 
then  of  interpreting  it,  that  he  has  left  himself  but  little  leisure  to 
consider  the  improvements  of  which  it  is  susceptible.  He  regaids 
all  change  in  our  jurisprudence  as  unnecessary  and  mischievous; 
and  perhaps  he  is  of  opinion  that  a  General  Register  is  a  modem  in- 
vention for  abridging  labour,  which  ought  to  be  prohibited  along 
with  power-looms  and  thrashing  machines.  If  any  weight  is  to  be 
given  to  the  publications  which  have  issued  from  the  press, 
public  opinion  is  strongly  in  favour  of  the  measure.  Many  able 
pamphlets  have  been  published  in  support  of  it,  and  only  one,  that  I 
am  aware  of,  against  it.  But  there  is  a  formidable  body  of  oppo- 
nents, against  whose  influence  I  feel  it  my  duty  to  caution  the 
House  :  I  mean  the  Solicitors.  In  that  branch  of  the  profession 
there  are  many  men  of  high  honour  and  liberality,  who  would  be 
ready  to  sacrifice  their  private  advantage  to  the  public  good.  Many 
of  these  have  communicated  valuable  information  to  us,  and  are 
ready  cordially  to  co-operate  in  the  estabUshment  of  a  General 
Register. 

But  a  notion  has  gone  abroad  among  solicitors,  chiefly  in  the 
country,  that  this  measure  will  materially  interfere  with  their  pro- 
fessional profits ;  and  I  have  reason  to  know  that  on  this  ground 
they  are  prepared  to  oppose  it,  and  to  get  up  petitions  against  it. 
In  these  petitions  we  shall  hear  nothing  of  loss  of  profits  to  so- 
Ucitors,  but  a  great  deal  of  *' innovation,  expense,  disclosure, 
and  danger."  Many  Members  of  this  House,  and  particnlariy 
country  gentlemen,  are  so  much  under  the  influence  of  their 
solicitors,  that  I  cannot  look  upon  their  opposition  without  some 
dismay.  But  I  must  entreat  Honourable  Members  to  judge  for 
themselves ;  I  would  ask  such  as  have  been  concerned  in  sales  or 
mortgages,  to  refresh  their  memories  by  reading  the  bills  of  these 
solicitors.     No  blame  is  to  be  imputed  for  making  such  chaises, 
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which  ariBe>  not  from  the  fault  of  indiyidualB,  but  from  the  de- 
fective state  of  the  kw  itself.  But  the  burthen  thrown  upon 
the  landed  interest  by  the  enormous  expense  of  the  present  mode  of 
conTeyandng^  is  a  giierous  tax  upon  them,  which  they  ought  to 
submit  to  no  longer.  The  whole  expense,  whether  nominally  paid 
by  the  vendor  or  purchaser,  obviously  by  so  much  lessens  the  value 
of  the  subject  sold.  In  mortgages,  if  the  law  charges  are  added  to 
the  interest  or  subtracted  from  the  sum  borrowed,  the  harassed 
mortgager  will  often  find,  that  instead  of  four  or  five,  he  pays  six 
or  seven  per  cent,  for  the  loan.  The  expense  of  transferring 
fhnded  property  is  one-eighth  per  cent.,  and  the  whole  proceeding 
is  completed  in  a  few  minutes.  It  would  be  vain  to  expect  that 
Beal  Property  can  ever  be  transferred  with  the  same  despatch  and 
economy ;  but  I  entertain  the  firmest  conviction,  that  the  delay  and 
expense  now  experienced  might  be  most  materially  diminished,  and 
that  the  first  step  to  be  taken  for  this  purpose  is  the  establishment 
of  a  General  Register.  Another  mode  may  be  adopted  of  remu- 
nerating the  solicitors,  who  ought  always  to  be  treated  as  belonging 
to  a  Hberal  profession ;  but  it  is  desirable  that  the  recompence  they 
receive  should  depend  upon  the  confidence  reposed  in  them,  and  the 
skill  and  assiduity  they  display  in  any  particular  transaction :  not 
upon  the  length  of  the  deeds,  which  without  personal  trouble  or 
responsibility,  they  procure  to  be  drawn  by  a  conveyancer  and 
engrossed  by  a  stationer. 

I  have  now.  Sir,  sufficiently  explained  the  nature  of  the  plan 
which  I  have  proposed,  to  enable  the  House  to  decide  whether 
leave  should  be  given  to  bring  in  the  Bill.  I  will  venture  to  make 
one  remark  with  some  confidence, — ^that  the  measure  must  either 
be  at  once  adopted  for  the  whole  of  England  and  Wales,  or  entirely 
rejected.  It  has  been  suggested,  I  will  not  say  insidiously,  that  a 
partial  trial  should  first  be  made  of  the  new  system  of  Registration, 
either  in  one  of  the  register  counties,  or  in  a  single  maiden  county, 
where  no  register  has  yet  been  established.  Sir,  this  would  not  be 
a  fair  trial,  and  it  ought  not  to  be  attempted:  it  would  be 
effectually  thwarted  by  the  enemies  of  the  measure.     The  object  is, 
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to  change  the  existing  system  of  oonveyancingy  and  the  habits  of 
professional  men.  This  cannot  be  effected  unless  the  new  system 
be  uniyersally  introduced.  Therefore,  Sir,  thanking  the  House  for 
its  indulgence,  and  not  further  trespassing  on  its  patience  by  any 
recapitulation  of  the  topics  which  I  have  touched  upon,  I  will  con- 
clude by  moving  for  leave  to  bring  in  a  **  Bill  for  establishing  a 
General  Register  for  all  deeds  and  instruments  affecting  Real  Pro- 
perty in  England  and  Wales." 


After  a  short  debate  in  which  Sir  E.  Sugden,  Sir  C.  Wetherell, 
Mr.  Hume,  Sir  T.  Denman,  and  Mr.  Freshfield  took  part,  Mr,  John 
Campbell  replied. 

REPLY. 

Mr.  JOHN  CAMPBELL  :~As  I  do  not  find  that  there  is  any 
opposition  to  bringing  in  the  Bill,  although  some  hostility  is  threat^ 
ened  to  it  in  its  ^ture  stages,  I  shall  have  to  trouble  the  House  very 
briefly  in  reply.  I  should  regret  exceedingly  if  it  were  thought 
that  I  had  reflected  upon  the  solicitors  as  a  body ;  but  I  considered 
it  my  duty  to  throw  out  a  caution  to  some  of  them,  to  consider  whe- 
ther, in  the  steps  they  are  taking  to  excite  a  prejudice  against  the 
establishment  of  a  General  Register,  they  are  not  actuated  by  an 
exaggerated  apprehension  that  it  will  materially  interfere  with  their 
own  gains.  And  I  thought  I  might,  without  offence,  ofifer  a  sug- 
gestion (which  I  am  sure,  if  it  could  be  carried  into  effect,  would 
be  most  agreeable  to  my  Honourable  Friend,  the  Member  for  Pen- 
rhyn,  who  is  so  eminent  in  this  department  of  the  profession),  that 
another  mode  should  be  adopted  for  remunerating  the  valuable 
services  of  solicitors  employed  in  conveyancing,  whereby  they  may 
no  longer  appear  to  have  an  interest  against  their  duty.  Con- 
sidering the  unbounded  confidence  reposed  in  them  on  the  most  im- 
portant occasions  of  life,  there  can  be  no  doubt  that  it  is  for  the 
public  advantage  that  their  remuneration,  by  whatever  rule  it  may 
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be  determined,  should  be  ample.  The  only  argument  aa  yet  brought 
forward  againat  the  measure  itself  is  the  apprehended  expense  of 
erecting  the  building  in  which  the  deeds  are  to  be  deposited ;  and  I 
am  happy  to  be  able  to  tranquillize  the  fears  of  the  hon.  Member 
for  Borough-bridge  upon  this  subject.  We  do  not  mean  that  the 
Register  Office  in  London  should  be  one  of  the  wonders  of  the 
woiid,  like  the  tomb  raised  by  Queen  Artemesia  to  her  husband 
Mausolus, — ^to  which  my  Honourable  and  Learned  Friend  has  been 
pleased  to  compare  it, — ^but  should  be  composed  of  plain  brick, 
morter,  and  iron ;  and  I  can  tell  him,  that  of  these  materials  a  com- 
modious, substantial,  fire-proof  building,  sufficient  to  contain  all  the 
deeds  to  be  executed  in  England  for  100  years  to  come,  may,  by  esti- 
mate, be  constructed  for  the  sum  of  20,000/.  Sir,  I  feel  as  much  as 
my  Honourable  and  Learned  Friend,  the  Member  for  Weymouth,  the 
importance  of  this  measure  being  supported  by  Government ;  and  I 
frankly  own,  that  unless  it  be  cordially  supported  by  Government, 
I  despair  of  its  success.  But  I  differ  from  him  as  to  the  indispens- 
able necessity  of  Government  being  pledged  to  it  before  it  is  intro- 
duced into  this  House.  Under  the  peculiar  circumstances  in  which 
the  present  Government  is  placed,  obliged  suddenly  to  deliberate 
and  decide  upon  many  important  measures  of  urgent  and  immediate 
necessity,  great  and  inconvenient  delay  must  have  arisen  in  bringing 
forward  the  Bill  for  a  General  Begister,  if  it  had  been  previously 
discussed  in  the  Cabinet,  and  formally  submitted  to  the  law-officers 
of  the  Crown.  Till  it  shall  be  determined  whether  the  unanimous 
recommendation  of  the  Real  Property  Commissioners  upon  this 
subject  shall  be  adopted  by  the  Legislature,  they  are  at  a  loss  what 
course  to  pursue ;  for  they  consider  this  as  the  basis  of  all  reform  ; 
and  upon  its  adoption  or  rejection  must,  in  a  great  degree,  depend 
the  ulterior  measures  for  the  improvement  of  the  law  which  they 
may  feel  it  their  duty  to  suggest.  It  gave  me  the  most  sincere 
pleasure  to  hear  that  my  Honourable  and  Learned  Friend,  the  At- 
torney-general, as  an  ii^dividual,  is  favourable  to  the  Bill ;  and  I  was 
much  gratified  by  the  liberal  and  handsome  tone  in  which  he  spoke 
of  the  manner  in  which  it  has  been  brought  forward.     I  do  confi- 
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dently  ezpect,  that  upon  examination  it  will  be  found  to  deaerre, 
and  that  it  will  receive,  the  approbation  of  his  Majesty's  Ministers, 
and  of  the  enlightened  individuals  of  all  parties ;  that  it  will  pass 
both  Houses  of  Parliament  with  applause ;  and  that  it  will  be  de- 
ceived with  satisfaction  by  the  country.  For  myself,  after  what  has 
passed,  I  may  be  allowed  to  say,  that  my  only  motive  in  proposing 
it  is  a  sincere  and  ardent  desire  to  improve  the  institutions  of  my 
country.  This  is  my  ambition ;  for  this  I  have  made  some  sacri- 
fices, and  I  am  ready  to  make  more ;  and  I  cannot  help  thinking 
that  this  ambition  is  nobler,  and  gives  a  better  chance  of  lasting 
fame  than  the  common-place  longing  after  office  and  professional 
advancement.  Sir,  I  have  only  farther  to  observe,  that  instead  of 
urging  forward  the  measure  with  precipitation,  I  am  anxious  that 
the  most  ample  time  should  be  allowed  to  consider  and  discuss  it. 
Therefore,  if  leave  be  given  to  bring  in  the  Bill,  I  propose,  that 
after  being  read  a  first  time,  it  shall  be  printed ;  that  it  shall  be  cir- 
culated as  generally  as  possible,  so  that  not  only  Members  of  this 
House,  but  all  classes  of  his  Majesty's  subjects,  may  have  an  op- 
portunity of  objecting  to  its  principle  or  its  details ;  and  that  the 
second  reading,  when  its  fbte  will  probably  be  decided,  shall  be  fixed 
for  a  distsnt  day. 

[Without  a  division  leave  was  given  to  bring  in  the  Bill.] 
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SPEECH  FOR  THE  CROWN 

ON  THE  TRIAL  OP 
JAMES  THOMAS  EARL  OF  CARDIGAN, 

BEFORB   THB 

LORD  HIGH  STEWARD  AND  THE  HOUSE  OF  LORDS. 


House  of  Lords.* 

Die  MartiB,   16  Februarii  1841. 

The  Lord  Denman,  in  the  absence  of  the  Lord  Chancellor, 
entered  the  House  in  his  robes,  preceded  by  the  Serjeant  with  the 
mace.  Black  Rod  carrying  the  Lord  High  Steward's  staff,  and 
Garter  with  his  sceptre,  and  took  his  seat  on  the  Woolsack,  as 
Lord  Speaker. 

After  prayers  the  roll  of  Peers  was  caUed  over  by  the  Clerk 
Assistant  beginning  with  the  junior  Baron. 

The  Clerk  of  the  Crown  in  Chancery  and  the  Deputy  Clerk  of 
the  Crown  in  the  Queen's  Bench  then  made  three  reverences,  and 
the  Clerk  of  the  Crown  in  Chancery,  on  his  knee,  dehvered  the 
Commission  to  the  Lord  Speaker,  who  gave  it  to  the  Deputy  Clerk 
of  the  Crown  in  the  Queen's  Bench,  who  received  it  on  his 
knee ;  both  the  clerks  then  retired,  with  like  reverences,  to  the  table. 

After  proclamation  made  for  silence, — 

Lord  Speaker.  Let  her  Majesty's  Commission  be  read,  and  let  all 
persons  rise  and  be  uncovered  while  the  same  is  read. 

The  Commission  was  read  by  the  Deputy  Clerk  of  the  Crown 

•  Ffom  Mr.  GunMy^aeeotiiit  of  tlMtzlalpaUishad  by  authority  of  UmHoom  of  Lordfc 
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in  the  Queen's  Bench,  appointing  Thomas  Lord  Denman  as  Lord 
High  Steward. 

Then  Garter  and  the  Gentleman  Uisher  of  the  Black  Rod,  having 
made  their  reTerences,  proceeded  to  the  woolsack,  and  having  taken 
their  places  on  the  right  hand  of  the  Lord  High  Steward,  both 
holding  the  white  staff,  presented  it  on  their  knees  to  his  Grace. 

His  Grace  then  rose,  and,  having  made  reverence  to  the  throne, 
took  his  seat  in  the  chair  of  state  placed  on  the  upper  step  but  one 
of  the  throne,  and  delivered  the  staff  to  the  Gentleman  Usher  of 
the  Black  Bod. 

Proclamation  for  silence  was  made  by  the  Serjeant-at-Arms. 

The  writ  of  Certiorari  to  remove  the  indictment,  with  the  return 
thereto,  and  the  record  of  the  indictment,  were  read  by  the  Deputy 
Clerk  of  the  Crown  in  the  Queen's  Bench. 

Proclamation  was  made  by  the  Serjeant-at-Arms  for  the  Yeoman 
Usher  to  bring  James  Thomas  Earl  of  Cardigan  to  the  bar. 

The  Earl  of  Cardigan  was  brought  to  the  bar  by  the  Teoman 
Usher,  and  on  approaching  it  made  three  reverences,  and  knelt  till 
directed  by  the  Lord  High  Steward  to  rise ;  then  he  made  three  re- 
verences, one  to  his  Grace  the  Lord  High  Steward,  and  one  to  the 
Peers  on  either  side,  who  returned  the  same;  his  Lordship  was 
then  conducted  to  the  stool  provided  for  him  within  the  bar,  near  to 
his  Lordship's  counsel. 

Lord  High  Steward. — ^My  Lord  Cardigan,  your  Lordship  stands 
at  the  bar  charged  with  the  offence  of  firing  with  a  loaded  pistol  at 
Harvey  Gamett  Phipps  Tuckett  with  intent  to  murder  him ;  in  a 
second  count  you  are  charged  with  firing  with  intent  to  maim  and 
disable  him  ;  and  in  a  third  count  you  are  charged  with  firing  with 
intent  to  do  him  some  grievous  bodily  harm.  Your  Lordship  will 
now  be  arraigned  on  that  indictment. 

Then  the  Earl  of  Cardigan  was  arraigned  by  the  Deputy  Cleric  of 
the  Crown  in  the  Queen's  Bench  in  the  usual  manner. 

Deputy  Clerk  of  the  Crown. — How  say  you,  my  Lord,  are  you 
guilty  of  the  felony  with  which  you  stand  charged,  or  Not  guilty  f 

Earl  of  Cardigan. — ^Not  guilty,  my  Lords. 
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Deputy  Clerk  of  the  Crown. — How  will  your  Lordflhip  be  tried  7 

Ecurl  of  Cardigan, — By  my  Peen. 

Deputy  Clerk  of  the  Crown. — God  send  your  Lordiihip  a  good 
deliTeranoe. 

Hifl  Grace  the  Lord  High  Steward,  by  leave  of  the  Court,  removed 
to  the  table,  preceded  by  Garter  and  Black  Rod ;  and  his  Grace  being 
seated.  Black  Rod  took  his  seat  on  a  stool  at  the  comer  of  the  table 
on  his  Grace's  right  hand,  heading  the  white  staff.  Garter  on  a  stool 
on  Black  Rod's  right,  and  the  Serjeant  at  the  lower  end  of  the  table 
on  the  same  side. 

The  Indictment  having  been  stated  by  the  Queen's  Counsel 
for  the  Crown,  Sir  John  Campbell,  Attorney  General,  spoke  as  fol- 
lows : — 

My  Lords,  I  have  the  honour  to  attend  you  upon  this  occasion  as 
Attorney  General  for  her  Majesty,  to  lay  before  you  the  circum- 
stances of  this  ease, — ^without  any  object  or  wish  on  my  part,  except 
that  I  may  humbly  assist  your  Lordships  in  coming  to  a  right  con- 
clusion upon  it  according  to  its  merits. 

*  My  Lords,  an  indictment  has  been  found  against  a  Peer  of  the 
realm  by  a  Grand  Jury  of  the  country,  charging  him  with  a  felony, 
the  punishment  for  which  is  transportation  or  imprisonment.  That 
indictment  has  been  removed  before  your  Lordships,  at  the  request 
of  the  noble  prisoner, — ^most  properly  made, — ^for  an  inferior  court 
had  no  jurisdiction  to  try  it.  This  charge  being  upon  the  face  of  it 
BO  serious,  it  would  not  have  been  satisfactory  if  it  had  gone  off 
without  any  inquiry ;  and  the  policeman,  who  was  upon  this  occa- 
sion bound  over  to  prosecute,  had  fulfilled  the  condition  of  his  recog- 
nizance by  appearing  at  the  Central  Criminal  Court  and  preferring 
the  indictment. 

My  Lords,  in  the  course  of  this  trial  it  is  possible  that  questions 
of  magnitude  upon  the  construction  of  Acts  of  Parliamenti  and  re- 
specting the  privileges  of  the  peerage,  may  arise, — ^which  it  is  of  great 
importance  to  this  House,  to  the  Crown,  and  to  the  community 
should  be  deliberately  discussed.  According  to  all  the  precedents 
that  can  be  found,  whenever  there  has  been  a  Peer  tried  in  Parlia- 
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ment  the  prosecution  has  been  conducted  by  the  law  officers  of  the 
Crown. 

Fortunately,  my  Lords,  we  have  no  living  memory  upon  this  sab- 
ject.  It  is  now  sixty-four  years  since  any  proceeding  of  this  sort 
has  taken  place ;  and  I  am  rejoiced  to  think,  my  Lords,  that  the 
charge  against  the  noble  prisoner  at  the  bar  does  not  imply  any  de- 
gree of  moral  turpitude,  and  that  if  he  should  be  found  guilty  the 
conviction  will  reflect  no  lasting  discredit  upon  the  illustrious  order 
to  which  he  belongs.  But,  my  Lords,  it  seems  to  me  that  he 
clearly  has  been  guilty  of  a  breach  of  the  statute  law  of  the  realm, 
which  this  and  all  courts  of  justice  are  bound  to  respect  and  enforce. 
Your  Lordships  are  not  sitting  here  as  a  court  of  honour,  ot  as  ^ 
branch  of  the  legislature ;  your  Lordships  are  sitting  here  as  a  Court 
of  justice, — Abound  by  the  rules  of  law, — and  under  a  sanction  as  sa- 
cred as  that  of  an  oath. 

My  Lords,  the  indictment  against  the  Earl  of  Cardigan  is  finsmed 
upon  an  Act  of  Parliament  which  was  passed  in  the  first  year  of  the 
reign  of  her  present  Majesty  Queen  Victoria ;  it  cha^s  his  Lordship 
with  having  shot  at  Captain  Harvey  Tuckett  with  the  several  intents 
^hat  are  set  forth  in  the  different  counts.  I  think,  my  Lords,  that 
in  opening  the  case  to  your  Lordships  I  shall  best  discharge  my 
duty  by  presenting  to  you  a  brief  history  of  the  enactments  of  the 
legislature  upon  this  subject. 

By  the  common  law  of  England,  where  death  did  not  ensue,  no 
personal  violence  amounted  to  more  than  a  misdemeanor,  and  if  the 
wounded  party  did  not  die  within  a  year  and  a  day  no  felony  was 
committed. 

The  first  Act  of  Parliament  that  created  a  felony  where  death  did 
not  ensue  was  the  fifth  of  Henry  the  Fourth,  cap.  5,  whereby  certain 
personal  injuries  without  death  were  made  felonies,  but  with  benefit 
of  clergy.  Then,  my  Lords,  came  the  Coventry  Act,  in  the  twenty- 
second  and  twenty-third  of  Charles  the  Second,  whereby  any  person 
lying  in  wait  for,  and  wounding  with  intent  to  maim  or  disfigure, 
was  guilty  of  felony,  without  benefit  of  clergy.  Under  both  of  those 
statutes  no  offence  was  committed  unless  a  wound  were  inflicted ; 
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and  it  was  not  until  the  ninth  of  George  the  Fiist,  conunonly  called 
the  Black  Act,  that  an  attempt  upon  life  without  wounding  was  made 
a  felony. 

My  Lordi,  hy  that  Act  of  Parliament  it  waa  enacted,  that  **  if 
**  any  person  shall  wilfully  and  maUciously  shoot  at  any  person  in 
«*  any  dwelling-house  or  other  place,"  he  shall  he  guilty  of  felony, 
without  henefit  of  deigy,  although  no  wound  were  inflicted.  But, 
my  Lords,  it  was  determined  upon  that  statute  (of  which,  in  fairness 
to  the  nobe  prisoner,  it  is  my  duty  to  remind  your  Lordships),  that 
unless  the  case  was  one  in  which,  if  death  had  ensued,  it  would 
haye  amounted  to  murder,  no  o£fence  was  committed.  That  was 
determined  in  the  case  of  the  King  v,  Gastineauz,  which  is  reported 
in  the  first  Tolume  of  Leach's  Crown  Law,  page  417.  In  that  case 
the  law  was  thus  laid  down  : — *'  The  offence  chai^d  in  this  indict- 
**  ment  is  described  by  the  statute  on  which  it  is  framed  in  very 
**  few  and  clear  words,  which  are,  *  that  if  any  person  or  persons 
**  *  shall  wilfully  and  mahdously  shoot  at  any  person  in  any  dwell- 
**  *  ing-house  or  other  place  he  shall  be  adjudged  guilty  of  felony, 
"  *  without  benefit  of  clei^.'  The  word  maliciously  is  made  to 
**  constitute  the  very  essence  of  this  crime ;  no  act  of  shootings 
*^  therefore,  will  amount,  under  this  statute,  to  a  capital  offence, 
*'  unless  it  be  accompanied  with  such  circumstances  as  in  construe- 
**  tion  of  law  would  have  amounted  to  the  crime  of  murder  if  death 
**  had  ensued  from  such  act.  This  proposition  most  clearly  and 
**  unavoidably  results  firom  the  legal  interpretation  of  the  word 
^'  maliciously i  as  applied  to  this  subject ;  for  there  is  no  species  of 
**  homicide  in  which  malice  forms  any  ingredient  but  that  of  mur- 
*^  der ;  and  it  follows  that  neither  an  accidental  shooting,  nor  a 
"  shooting  in  the  transport  of  passion,  excited  by  such  a  degree  of 
"  provocation  as  will  reduce  homicide  to  the  offence  of  manslaughter, 
-*  are  within  the  meaning  of  the  statute;  for,  from  both  of  these 
"  cases  the  law  excludes  every  idea  of  malice." 

My  Lords,  the  law  continued  on  this  footing  until  an  Act  of 
Parliament  was  passed  in  the  forty-third  year  of  the  reign  of  King 
George  III.,  which  is  commonly  called  Lord  Ellenborough's  Act. 
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That  did  not  repeal  the  Black  Act^  but  considerably  extended  its  pro- 
visiona ;  and  amongst  other  enactments  it  contains  this  :  ^*  That  if 
**  any  person  shall  wilfully  and  maliciously  and  unlawfully  shoot  at 
*<  any  of  his  Majesty's  subjects,  with  intent  in  so  doing,  or  hj 
**  means  thereof,  to  murder  or  rob,  or  to  maim,  disfigure,  or  disa- 
"  ble  such  his  Majesty^s^subject  or  subjects,  or  with  intent  to  do  some 
''other  grieTous  bodily  harm  to  such  his  Majesty's  subject  or 
"  subjects,"  he  shall  be  guilty  of  felony,  without  benefit  of  deigy. 
This  act,  however,  contains  an  express  proviso,  "  that  if  it  shall 
**  appear,  upon  the  trial  of  any  person  or  persons  indicted  for  the 
"  wilfully,  maliciously,  and  unlawfully  shooting  at  any  of  his 
^*  Majesty's  subjects,  that  if  death  had  ensued  therefrom  it  would 
"  not  have  amounted  to  murder,  the  person  indicted  must  be 
"  acquitted."  Your  Lordships  will  observe  by  this  Act  of  Parlia. 
ment  it  is  a  capital  o£fence  to  shoot  at,  with  intent  to  murder,  Or 
with  intent  to  maim,  disfigure,  or  disable,  or  do  some  grievous 
bodily  harm,  but  that  it  is  a  case  within  the  statute,  only  sup- 
posing that  if  death  had  ensued  it  would  have  amounted  to  the 
crime  of  murder. 

The  next  statute  upon  this  subject  is  the  ninth  of  George  IV.,  cap. 
21 .,  which,  I  believe,  is  generally  called  Lord  Lansdowne's  Act ;  that 
noble  Lord,  as  Secretary  of  State  for  the  Home  Department,  having 
introduced  it  into  Parliament.  It  is  intituled  '<  An  Act  to  conso- 
lidate and  amend  the  statutes  relating  to  offences  against  the  per- 
son." It  repeals  the  Black  Act,  and  it  repeals  Lord  Ellenborongh's 
Act,  but  it  contains  similar  provisions  to  those  of  Lord  EUenbo- 
rough's  Act.  By  the  eleventh  section  it  is  enacted,  ''  that  if  any 
person  shall  unlawfully  and  maliciously  shoot  at  any  person,  with 
intent  to  murder,  he  shall  suffer  death  as  a  felon;"  and  by  the 
twelfth  section  it  is  enacted,  '*  that  if  any  person  unlawfully  and 
maliciously  shall  shoot  at  any  person,  with  intent  to  maim,  disfigure, 
or  disable  liim,  or  do  some  other  grievous  bodily  harm,  he  shall 
suffer  death  as  a  felon."  But  then,  my  Lords,  tliis  Act  of  Fsrlia- 
ment  contained  expressly  the  same  proviso  as  was  inserted  in  Lord 
Ellenborough's  Act,  that  if,  upon  the  trial,  it  shall  turn  out  that  if 
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death  had  ensued  the  case  would  not  hare  amounted  to  murder,  the 
prisoner  shall  be  acquitted.  It  was  still  a  capital  offence  to  shoot 
at,  with  intent  to  murder,  or  with  intent  to  maim,  disfigure,  or  do 
grieTOus  bodily  harm,  although  no  wound  were  inflicted. 

Things  remained  upon  this  footing  until  the  Act  passed  upon 
which  this  indictment  is  framed.  This  Act  receiyed  the  royal  assent 
on  ihe  17th  of  July,  1837.  It  is  the  first  of  Victoria,  chapter  85, 
intituled  ''  An  act  to  amend  the  laws  relating  to  offences  against  the 
** person."  The  preamble  recites,  "Whereas  it  is  expedient  to 
**  amend  so  much  of  an  Act  passed  in  the  ninth  year  of  the  reign  of 
*^  King  George  the  Fourth  as  relates  to  any  person  who  shall  un- 
^  lawfully  and  maliciously  shoot  at  any  person  with  any  of  the  in- 
**  tents  therdn  mentioned."  It  repeals  the  ninth  of  George  the 
Fourth,  pro  tanto ;  and  then  by  the  second  section,  it  enacts,  *'  that 
**  whosoever  shall  stab,  cut,  or  wound  any  person,  or  shall,  by  any 
**  means  whatsoever,  cause  to  any  person  any  bodily  injury  dangerous 
**  to  life,  with  intent,  in  any  of  the  cases  aforesaid,  to  commit  mur- 
*•  der,  shall  be  guilty  of  felony,  and,  being  convicted  thereof^  shall 
''  suffer  death."  Therefore,  to  shoot  at,  and  to  give  a  wound  dan- 
gerous to  life,  remains  a  capital  offence ;  but  shooting  at,  where  no 
wound  is  inflicted,  is  no  longer  a  capital  offence,  and  is  a  felony 
only,  liable  to  be  punished  with  transportation  or  imprisonment, 
whether  the  intent  be  to  commit  murder,  or  to  maim  or  disable,  or 
do  any  other  grievous  bodily  harm. 

By  the  third  section  it  is  enacted,  "  that  whosoever  shall  shoot 
*'at  any  person,  or  shall,  by  drawing  a  trigger,  or  in  any  other 
«<  manuOT,  attempt  to  discharge  any  kind  of  loaded  arms  at  any 
^'  person,  with  intent  in  any  of  the  cases  aforesaid  to  commit  the 
*' crime  of  murder,  shall,  although  no  bodily  injury  shall  be  effected, 
**be  guilty  of  felony,  and,  being  convicted  thereof,  shall  be  liable, 
'*  at  the  discretion  of  the  Court,  to  be  transported  beyond  the  seas 
**  for  the  term  of  his  or  her  natural  life,  or  for  any  term  not  less 
**  than  fifteen  years,  or  to  be  imprisoned  for  any  term  not  exceeding 
*'  three  years."  Then,  my  Lords,  by  the  fourth  section  it  is  enacted, 
"that  whosoever  unlawfully  and  maliciously  shall  shoot  at  any 
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"  persoDy  or  by  drawiDg  a  tiller  attempt  to  discharge  any  land  oi 
"  loaded  arms  at  any  person^  with  intent  to  maim,  diBfigoie,  or  dis- 
"  able  snch  person,  or  to  do  some  other  grieyous  bodily  hann  to 
"  such  person,  he  shall  be  gnilty  of  felony,  and,  being  oonyicted 
*'  thereof,  shall  be  liable  '*  to  the  same  punishment  provided  by  the 
third  section  of  the  Act  of  Parliament. 

My  Lords,  this  Act  contains  no  such  proviso  as  yon  find  in  Lord 
EUenborough's  Act,  or  in  that  of  the  ninth  of  George  the  Foorth, — 
a  circumstance  which  it  will  be  material  for  your  Lordships  to  bear 
in  mind  when  you  come  to  deliberate  upon  the  second  and  third 
counts  of  this  indictment. 

My  Lords,  I  am  happy  to  say  that  this  indictment  contains  no 
count  upon  the  capital  charge.  A  wound  was  inflicted,  but  the 
prosecutor,  very  properly,  has  restricted  the  charge  to  firing  at, — ^with 
difierent  intents, — ^without  alleging  that  a  wound  dangerous  to  life  was 
inflicted.  The  first  count  of  the  indictment  chaises  that  the  Noble 
Lord  shot  at  Captain  Tuckett  with  intent,  in  the  language  of  the 
law,  to  commit  the  crime  of  murder ;  the  second  count  of  the  in- 
dictment charges  his  Lordship  with  the  same  act,  with  intent  to 
maim  and  disable ;  the  third  count  charges  him  with  the  same  act, 
with  the  intent  to  do  some  grievous  bodily  harm.  Now,  it  will  be 
for  your  Lordships  to  say  whether,  upon  the  facts  which  I  shall 
shortly  detail  to  you,  and  which  I  am  instructed  will  be  dearly 
made  out  in  evidence,  each  and  every  one  of  these  counts  must  not 
be  considered  as  fully  established. 

My  Lords,  upon  the  12th  day  of  September  last  the  Bail  of  Car- 
digan fought  a  duel  with  pistols,  on  Wimbledon  Common,  with 
Captain  Harvey  Tuckett,  and  wounded  him  at  the  second  exchange 
of  shots.  It  will  appear  before  your  Lordships,  that  at  about  five 
o'clock  in  the  afternoon  of  that  day  two  carriages  were  seen  to  come 
in  opposite  directions  to  the  neighbourhood  of  Wimbledon  Com- 
mon, and  a  party  alighted  from  each.  It  was  evident  to  those  who 
observed  what  was  taking  place  that  a  duel  was  in  contemplation. 
The  parties  came  to  a  part  of  Wimbledon  Common  between  the 
road  that  leads  by  Earl  Spencer's  park  and  a  windmill  standing 
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upon  the  top  of  the  common.  The  seconds  first  took  possession  of 
the  ground,  and  made  the  usual  preparations.  The  principals,  the 
Earl  of  Cardigan  and  Captain  Tuckett,  were  then  placed  at  a  dis- 
tance of  ahout  twelye  yards  from  each  other :  they  exchanged  shots 
without  effect;  they  receiyed  from  their  seconds  each  another 
pistol ;  they  again  fired,  and  Captain  Tuckett  was  wounded  by  Lord 
Cardigan.  There  came  up,  ahnost  immediately,  Mr.  Dann,  who 
occupies  the  null  to  which  I  haye  referred,  and  his  son,  -with  Sir 
James  Anderson,  a  surgeon,  who  had  been  standing  close  by.  The 
wound  was  examined ;  it  bled  profusely ;  but  most  fortunately,  and 
I  belieye  no  one  rejoices  in  that  more  than  the  Earl  of  Cardigan,  it 
proyed  not  to  be  of  a  dangerous  nature.  The  parties  were  all  re- 
moyed  by  the  miller,  who  was  a  constable,  and  took  them  into  cus- 
tody. The  wound  was  further  examined  at  his  house,  and  Sir  James 
Anderson  pressed  that  he  might  be  at  liberty  to  take  Captain 
Tuckett  to  his  house  in  London ;  which  was  immediately  acceded 
to,  upon  his  promising  to  appear,  when  he  had  recoyered,  before 
the  magistrates. 

The  nuller  retained  the  Earl  of  Cardigan,  and  his  second,  Captain 
Dougbui,  in  custody.  Captain  Douglas  was  the  second  of  the  Earl 
of  Cardigan,  and  Captain  Wainwright  the  second  of  Captain 
Tuckett.  The  Earl  of  Cardigan  had  still  a  pistol  in  his  hand  when 
the  miller  approached.  There  were  two  cases  of  pistols  on  the 
ground,  one  with  the  crest  of  the  Earl  of  Cardigan  upon  it,  which 
he  claimed  as  being  his  property.  The  party  were  conducted  be- 
fore the  magistrates  at  Wandsworth,  and,  upon  alighting  from  his 
carriage.  Lord  Cardigan  made  use  of  these  words,  "  I  haye  fought  a 
duel,  and  hit  my  man,  I  belieye  not  seriously."  He  then,  pointing 
to  Ci^ptain  Douglas,  said,  ^*  This  gentleman  is  also  a  prisoner,  and 
my  second."  He  wfis  asked  whether  the  person  that  he  had  hit 
was  Captain  Reynolds;  upon  which  he  said,  "Do  you  think  I 
would  condescend  to  fight  with  one  of  my  own  officers?"  His 
Lordship  was  compelled  by  the  magistrates  to  enter  into  a  recogni- 
zance to  appear  when  called  for,  which  he  did  from  time  to  time, 
till  at  last  the  matter  was  sent  to  the  Central  Criminal  Court. 
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My  Lords,  the  witnesses  whom  I  shall  call  before  you  eae  the  miHer, 
his  wife,  and  his  son,  with  a  policeman  of  the  name  of  Busain,  who 
was  at  the  station-house,  and* who  will  speak  to  the  dedantions 
made  by  Lord  Cardigan,  and  what  then  took  place.  I  shall  offer  no 
eyidence,  and  I  can  offer  no  evidence,  before  your  Lordships,  respect* 
ing  the  origin  of  the  quarrel.  Captain  Douglas  is  to  take  bis  trial 
for  this  offence ;  he,  as  your  Lordships  would  observe,  is  jointly  in- 
dicted with  the  Earl  of  Cardigan.  A  bill  of  indictment  was  also  pre- 
ferred against  Captain  Tuckett  and  Captain  Wainwnght ;  it  was 
thrown  out  by  the  Grand  Jury,' but,  as  your  Lordships  well  know, 
they  are  still  liable  to  be  tried,  and  it  wonld  not  be  decorous  that  I 
should  summon  them  before  your  Lordships  to  give  evidence  which 
might  afterwards  be  turned  against  themselves.  I  shall  call  before 
your  Lordships  Sir  James  Anderson,  who  has  hitherto  spoken 
freely  upon  the  subject,  and,  I  suppose,  will  make  now  no  objection 
to  state  to  your  Lordships  all  which  fdl  within  his  observation. 

Now,  my  Lords,  upon  these  facts  it  will  be  for  your  Lordships  to 
say  whether  all  the  counts  in  the  indictment  are  not  fully  proved  and 
supported.  My  Lords,  with  r^ard  to  the  first,  it  is  painful  to  use 
the  language  which  it  necessarily  employs  ;  but  it  wiU  be  for  your 
Lordships  to  say  whether,  in  point  of  law,  the  Earl  of  Cardigan  did 
not  shoot  at  Captain  Tuckett  with  intent  to  commit  that  crime 
which  is  there  alleged.  My  Lords,  I  at  once  acquit  the  Earl  of  Car- 
digan of  anything  unfair  in  the  conduct  of  this  duel.  Something 
has  been  said  respecting  his  Lordship's  pistols  having  rifle  barrels^ 
and  those  of  Captain  Tuckett  not  having  rifle  barrels.  My  Lwds, 
however  that  may  have  been,  I  have  the  most  firm  conviction  that 
nothing  but  what  was  fair  and  honourable  was  intended,  and  that 
the  Earl  of  Cardigan  most  probably  imagined,  when  he  carried  those 
pistols  to  the  field  with  him,  that  one  of  them  would  be  directed 
against  his  own  person.  Nor  do  I  suppose,  my  Lords;,  that  there 
was  in  the  mind  of  Lord  Cardigan  any  grudge  against  Captain 
Tuckett, — any  personal  animosity, — any  rancour  or  malignity.  Whe- 
ther his  Lordship  gave  or  received  the  invitation,  I  am  willing  to 
beheve  that  his  only  object  was  to  preserve  his  reputation,  and  to 
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maintain  his  station  in  society  as  an  officer  and  a  gentleman.  His 
Lordship  is  in  the  army,  he  is  Lieutenant  Colonel  of  the  1 1th  Hus- 
sara ;  and  I  haye  no  donbt  that  he^  upon  this  occasion,  only  com- 
plied with  what  he  considered  necessary  according  to  the  usages  of 
society.  Under  these  circumstances,  if  death  had  ensued,  in  the 
opinion  of  mankind  it  would  have  been  regarded  rather  as  a  great 
calamity  than  as  a  great  crime.  But  although  moralists  of  high 
name  have  excused  or  even  defended  the  practice  of  duelling,  your 
Lordships  must  consider  what  it  ib  by  the  law  of  England.  My 
Lords,  by  the  law  of  England  there  can  be  no  doubt  that  parties  who 
meet  deliberately  to  fight  a  duel,  if  death  ensues,  are  guilty  of  the 
crime  of  murder.  It  will  be  my  duty,  my  Lords,  to  state  to 
your  Lordships  a  few  of  the  leading  authorities  upon  that  subject. 
I  will  cite  to  you  the  opinions  of — Hale,  Hawkins,  Foster,  and 
Blackstone,  the  greatest  names  in  our  law. 

My  Lords,  in  Hale's  Pleas  of  the  Crown,  the  first  volume,  page 
453,  it  is  thus  laid  down,  **  If  A.  and  B.  fall  suddenly  out,  and 
"  they  presently  agree  to  fight  in  the  field,  and  run  and  fetch  their 
"  weapons,  and  go  into  the  field  and  fight,  and  A.  kills  B.  this  is 
**  not  murder,  but  homicide  ;  for  it  is  but  a  continuance  of  a  sudden 
"foiling  out,  and  the  blood  was  never  cooled ;  but  if  there  were  de- 
**  liberation,  as  that  they  meet  the  next  day, — ^nay,  though  it  were 
**  the  same  day,  if  there  were  such  a  competent  distance  of  time 
*'  that  in  common  presumption  they  had  time  of  deUberation,  then 
"  it  is  murder." 

In  the  first  volume  of  Hawkins's  Reas  of  the  Crown,  chapter  31, 
section  21,  I  find  this  passage,  "It  seems  agreed  that  wherever 
"  two  persons  in  cool  blood  meet  and  fight  on  a  precedent  quarrel, 
''  and  one  of  them  is  killed,  the  other  is  guilty  of  murder,  and 
"  cannot  help  himself  by  alleging  that  he  was  first  struck  by  the 
**  deceased,  or  that  he  had  often  declined  to  meet  him,  and  was 
*'  prevailed  upon  to  do  it  by  his  importunity,  or  that  it  was  his 
"  only  intent  to  vindicate  his  reputation,  or  that  he  meant  not  to 
"  lain,  but  only  to  disarm  his  adversary ;  for  since  he  deliberately 
*'  engaged  in  an  act  highly  unlawful,  in  defiance  of  the  laws,  he 
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*'  must  at  his  peril,  abide  the  consequences  thereof.  And  from 
*'  hence  it  clearly  foUows  that  if  two  persons  quarrel  over  night 
**  and  appoint  to  fight  the  next  day,  or  quarrel  in  the  morning  and 
"  agree  to  fight  in  the  afternoon,  or  such  a  considerable  time  after, 
"  by  which,  in  common  intendment,  it  must  be  presumed  that  the 
*'  blood  was  cooled,  and  then  they  meet  and  fight,  and  one  kill  the 
<<  other,  he  is  guilty  of  murder.  And  whereyer  it  appears,  from 
*'  the  whole  circumstances  of  the  case,  that  he  who  kills  another  on 
"  a  sudden  quarrel  was  master  of  his  temper  at  the  time,  he  is 
'*  guilty  of  murder ;  as  if  after  the  quarrel  he  fiedl  into  other  dis- 
"  course,  and  talk  calmly  thereon ;  or  perhaps  if  he  have  so  mudi 
"  consideration  as  to  say,  that  the  place  wherein  the  quazid 
"  happens  is  not  convenient  for  fighting ;  or  that  if  he  should 
^*  fight  at  present,  he  should  hare  the  disadvantage  by  reaaon  of 
**  the  height  of  his  shoes."  That,  your  Lordships  may  know, 
refers  to  Lord  Morle/s  case,  where  though  your  Lordships  held  it 
was  a  case  of  manslaughter,  that  circumstance  was  strongly  pressed 
to  show  that  it  was  an  offence  of  a  deeper  dye. 

Then,  my  Lords,  Sir  Michad  Foster,  in  his  discourse  upon 
homicide,  chapter  5,  section  5,  says,  ''Upon  this  principle,  de- 
"  liberate  duelling,  if  death  ensueth,  is,  in  the  eye  of  the  law, 
**  murder,  for  duels  are  generally  founded  in  deep  revenge ;  and 
"  though  a  person  should  be  drawn  into  a  duel,  not  upon  a  motive 
*'  so  criminal,  but  merely  upon  the  punctilio  of  what  the  swords- 
**  men  falsely  call  honour,  that  will  not  excuse ;  for  he  that  de- 
«'  liberately  seeketh  the  blood  of  another  upon  a  private  quarrel 
'<  acteth  in  defiance  of  all  laws,  human  and  divine,  whatever  his 
**  motive  may  be.  But  if,  as  I  said  before,  upon  a  sudden  quarrel, 
"  the  parties  fight  upon  the  spot,  or  if  they  presently  fetch  their 
''  weapons,  and  go  into  the  field  and  fight,  and  one  of  them  fiiUeth, 
"  it  would  be  but  manHslaughter,  because  it  may  be  presumed  the 
''  blood  never  cooled.  It  will  be  otherwise  if  they  appoint  to  fight 
"  the  next  day,  or  even  upon  the  same  day,  at  such  an  interval 
"  as  that  the  passion  might  have  subsided,  or,  if,  from  any  drcum- 
*'  stances  attending  the  case,  it  may  be  reasonably  concluded  that 
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**  their  judgment  had  actmiUy  controlled  the  first  transports  <^ 
**  passion  before  they  engaged.  The  same  role  will  hold,  if  after  a 
**  qnarrel^  they  fall  into  other  discourse  or  diyersions^  and  continue 
"  so  engaged  a  reasonable  time  for  cooling." 

Finally,  my  Lord,  Blackstone,  in  the  fourth  volume  of  his  Com- 
mentaries, at  p.  199,  thus  writes,  when  describing  and  defining  the 
crime  of  murder  : — '*  This  takes  in  the  case  of  dehberate  duelling, 
"  where  both  parties  meet  avowedly  with  an  intent  to  murder.'* 
My  Lords,  he  is  not  here  qualifying  a  case  in  which  he  considers  it 
to  be  murder,  but  he  states  that  in  all  cases  where  parties  do  so 
meet  it  is  murder.  *'  This  takes  in  the  case  of  dehberate  dueUing, 
"where  both  parties  meet  avowedly  with  an  intent  to  murder, 
'*  thinking  it  their  duty  as  gentlemen,  and  claiming  it  as  their  right, 
"  to  wanton  with  their  own  Uves  and  those  of  their  feUow  creatures, 
"  without  any  warrant  or  authority  from  any  power  either  divine 
**  or  human,  but  in  direct  contradiction  to  the  laws  both  of 
"  God  and  man,  and  therefore  the  law  has  justly  fixed  the  crime 
*'  and  punishment  of  murder  on  them,  and  on  their  seconds 
«  also." 

My  Lords,  these  are  the  highest  authorities  known  to  the  law  of 
England,  and  these  authorities  are  uniformly  followed  by  the 
judges  of  the  land.  One  of  the  most  recent  cases  is  Mirfin's, 
which  occurred  within  a  few  years  at  the  Central  Criminal  Court, 
and  in  which  the  same  doctrine  was  laid  down  and  acted  upon. 
There  is  the  still  more  recent  case  of  Sir  John  Jeffcott,  which  was 
tried  before  Mr.  Justice  Patteson,  a  most  learned  Judge,  upon  the 
western  circuit,  and  upon  that  occasion  his  Lordship  laid  down  the 
same  law  in  the  most  precise  and  emphatic  terms. 

Such  being  the  definition  of  murder  to  be  found  in  all  our 
books  of  authority,  and  such  being  the  definition  of  it  con- 
stantly given  from  the  bench  upon  the  trial  of  those  who  have 
stood  upon  their  deliverance  for  life  or  for  death, — are  not  your 
Lordships  to  suppose  that  the  legislature  makes  use  of  the  term 
"  murder  *'  in  the  same  sense ;  and  that  when  we  find  in  Lord 
Ellenborough's  Act,  in  the  9th.  George  IV.,  and  in  this  Act  of  the 
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1st  of  Victoria,  the  expression  *'  with  intent  to  murder,"  it  means 
with  intent  to  do  that  which,  if  accomplished,  amounts,  in  point  of 
law,  to  the  crime  of  murder?  The  legislature  when  they  passed 
this  act,  must  be  taken  (your  Lordships  gave  your  sanction  to  this 
act)  to  have  well  known  what  was  the  l^al  definition  of  murder, 
and  to  have  used  that  expression  in  its  legal  sense.  Then  my 
Lords,  however  painful  the  consideration  may  be,  does  it  not  ne- 
cessarily follow  that  the  first  count  of  this  indictment  is  completely 
proved  ?  The  circumstances,  my  Lords,  clearly  show  that  the  Earl 
of  Cardigan  and  Captain  Tuckett  met  by  appointment.  Lord 
Cardigan,  the  ground  being  measured  out,  twice  fires  loaded 
pistols ;  he  takes  deliberate  aim ;  he  wounds  his  antagonist.  He 
must  be  supposed  to  have  intended  that  which  he  did.  If  un- 
fortunately death  had  ensued,  would  not  his  have  been  a  case  of 
murder  ?  My  Lords,  the  only  supposition  by  which  the  case  oonld 
be  reduced  to  one  of  manslaughter  would  be,  that  Lord  Cardigan 
and  Captain  Tuckett  casually  met  on  Wimbledon  Common ;  that 
they  suddenly  quarrelled ;  and  that  wbile  their  blood  was  hot  they 
fought.  But  your  Lordships  can  hardly  strain  the  facts  so  far  as 
to  suppose  that  this  was  a  casual  meeting,  when  you  find  that  each 
was  suppUed  with  his  second,  that  each  had  a  brace  of  pistols,  and 
that  the  whole  affsai  was  conducted  according  to  the  forma  and 
solemnities  observed  when  a  deliberate  duel  is  fought. 

Then,  my  Lords,  with  regard  to  the  second  and  third  counts  of 
the  indictment,  I  know  not  what  defence  can  possibly  be  sug- 
gested ;  because,  even  if,  contrary  to  all  probability  and  all  the  cir- 
cumstances of  the  case,  there  had  been  this  casual  meeting, — ^if  it 
would  only,  had  death  ensued,  have  amounted  to  the  crime  of 
manslaughter,  that  would  be  no  defence  to  the  second  and  third 
counts  of  the  indictment.  My  Lords,  I  presume  to  say  so  upon 
the  authority  of  a  case  which  came  before  the  fifteen  judges  of 
England,  and  which  was  decided  by  them ;  two  most  learned  judges 
doubting  upon  the  occasion, — ^not  dissenting.  The  two  judges  were 
his  Grace  the  Lord  High  Steward  and  Mr.  Justice  littledale.  It 
would  not  become  me  to  say  any  thing  of  the  opinion  I  entertain  of 
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tbe  learning  of  hiB  Grace,  before  your  Lordships,  but  of  Mr. 
Justice  littledale  I  may  say  there  never  was  a  more  learned  or 
acute  judge.  The  bar  of  Engbind  have  lately  taken  leave  of  him 
with  the  greatest  reluctance  and  regret.  I  therefore  would  ascribe 
the  greatest  weight  to  any  doubts  even  in  such  a  quarter ;  but,  my 
Lords,  the  other  thirteen  judges  entertained  no  doubt;  and  they 
came  to  the  conclusion,  that  upon  the  fourth  section  of  this  Act  of 
Parliament  it  is  not  necessary  for  a  conviction,  that  if  death  had 
ensued  the  crime  should  amount  to  murder.  The  case  to  which  I 
refer,  my  Lords,  is  to  be  found  in  the  second  volume  of  Moody's 
Crown  Cases,  page  40.  ^  The  case  was  tried  before  Mr.  Baron 
Parke,  upon  the  Norfolk  Spring  Circuit,  in  the  year  1838. 

Lord  High  Steward. — What  is  the  name? 

Mr.  Attorney-general. — The  Report,  my  Lord,  is  headed  "Ano- 
nymous." The  name  of  the  prisoner  is  not  given,  but  the  report 
seems  very  authentic.  I  believe  it  is  in  the  words  of  the  state- 
ment submitted  by  the  learned  judges  for  the  opinion  of  their 
brethren;  and  it  will  be  found,  I  apprehend,  ex- 
Moody'scr. caM    pressly  in  point.      "The  opinion  of  the  judges 

nCBcrvodf   ▼oi«  «•        ■^ 

p.  40.  "  was  requested    by  Mr.   Baron    Parke    and  Mr. 

"  Baron  Bolland,  upon  two  questions  which  arose 
"  on  the  Norfolk  Spring  Circuit,  1838."  It  is  only  the  first  which 
is  material  here.  "  Is  it  now  a  defence  to  an  indictment  for 
"  wounding  with  intent  to  maim,  &c.,  that  if  death  had  ensued  the 
"  offence  woidd  not  have  been  murder,  but  manslaughter?"  Your 
Lordships  will  observe,  that  shooting  at  with  intent  to  maim  or 
disable,  and  stabbing  with  intent  to  maim  or  disable,  are  in  the 
same  category,  are  subject  to  the  same  punishment,  and  must  be 
attended  with  all  the  same  rules  and  incidents.  This,  therefore, 
my  Lords,  would  have  the  same  authority  as  if  the  case  submitted 
to  the  judges  had  been,  whether,  on  an  indictment  for  shooting  at 
with  intent  to  disable,  it  would  be  a  defence  to  show,  that  if  death 
had  ensued,  the  crime  would  not  have  amounted  to  murder.  The 
arguments  are  not  given,  but  this  is  the  decision  of  the  Judges  : — 
"At  a  meeting  of  the  Judges,   in  Easter  Term,   1838,  they  all 
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'*  thought  it  to  he  now  uo  defence  to  such  an  indictment^  that  if 
*'  death  had  .ensued  the  offence  would  not  have  heen  murder,  hut 
**  manslaughter,  except  Lord  Denman,  Chief  Justice,  and  Littledale;^ 
**  Justice,  who  douhted,"  They  did  not  dissent,  they  only 
doubted ;  the  other  thirteen  judges  seem  clearly  to  have  held,  that 
this  would  not  now  amount  to  any  defence,  and  I  humhly  appre- 
hend, that  they  probably  reasoned  in  this  manner, — that  the  inten- 
tion of  the  legislature  being  to  mitigate  the  penal  code  and  to 
make  offences  which  before  were  capital,  punishable  only  with  trans- 
portation or  imprisonment, — if  there  were  a  shooting  or  stab- 
bing with  intent  to  maim  or  disable  upon  a  casual  scuffle,  in  heat  of 
blood,  without  premeditation,^— still  it  is  meant  to  be  an  offence 
within  this  section  of  the  Act  of  Parliament,  which  giyes  a  discre- 
tionary power  to  the  gourt  before  whom  the  offender  is  tried,  either 
to  transport  for  fifteen  years  or  to  imprison  for  a  single  hour. 
Therefore  those  learned  judges,  seeing  the  discretion  that  was  given 
with  regard  to  punishment, — seeing  the  omission  of  the  proviso, — and 
seeing  that  it  was  no  longer  a  capital  offence, — came  to  the  decision, 
that  the  offence  was  committed,  though,  if  death  had  ensued, 
the  crime  would  not  have  amounted  to  murder.  Now,  my  Lords, 
looking  to  the  authority  of  that  case,  I  know  not  what  defence  can 
possibly  be  attempted  with  regard  to  the  counts  of  the  indictment 
charging  the  intent  to  maim  and  disable  and  do  grievous  bodily 
harm.  The  noble  Earl  must  be  supposed  to  have  intended  that 
which  upon  a  second  attempt  he  actually  accomplished. 

My  Lords,  I  rejoice  to  consider  that  the  noble  prisoner  will 
have  an  advantage  denied  to  every  individual  who  has  hitherto 
been  tried  at  your  Lordships'  bar  for  felony; — an  advantage 
which  was  not  enjoyed  by  Lord  Lovat,  or  Lord  Byron,  or  Lord 
Ferrers,  or  the  Duchess  of  Kingston ;  he  will  have  the  advan- 
tage of  my  most  able  and  ingenious  and  Honourable  Friiendy 
Sir  William  FoUett,  addressing  your  Lordships  in  his  behalf  upon 
the  facts  and  merits  of  the  case.  This  arises,  my  Lords,  firom  that 
most  admirable  law  which  your  Lordships  passed  a  few  years  ago, 
by  which  in  all  cases  of  felony  the  party  accused  has  the  benefit 
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of  an  address  by  counsel  to  the  tribunal  who  are  to  determine  upon 
his  guilt  or  his  innocence.  But,  my  Lords,  notwithstanding  the 
learning,  the  ability,  and  the  zeal  of  my  Honourable  and  Learned 
Friend,  Sir  William  FoUett,  I  know  not  how  he  can  persuade  your 
Lordships  to  acquit  upon  any  one  count  of  the  indictment.  He 
will  not  ask  your  Lordships,  and  he  would  ask  you  in  vain, 
to  forget  the  law  by  which  you  are  bound.  My  Lords,  Captain 
Douglas  stands  upon  his  trial  before  an  inferior  tribunal ;  that 
trial  has  been  postponed  by  the  judges  upon  the  express  ground 
that  this  case  should  first  be  tried  by  the  highest  criminal  court 
known  in  the  empire.  You,  my  Lords,  are  to  lay  down  the  law 
by  which  all  inferior  courts  are  to  be  goyemed. 

My  Lords,  I  would  beg  leave  upon  this  subject  to  read  the  words 
made  use  of  at  this  bar  by  one  of  the  most  distinguished  of  my  pre* 
decessors,  who  afterwards,  for  many  years,  presided  with  great  dig- 
nity upon  the  woolsack  in  your  Lordships'  house ;  I  mean  Lord 
Thurlow.  When  Attorney  General,  addressing  your  Lordships  in 
the  case  of  the  Duchess  of  Kingston,  he  makes  use  of  these  expres* 
sions : — *'  I  do  desire  to  press  this  upon  your  Lordships  as  an  univer- 
**  sal  maxim :  no  more  dangerous  idea  can  creep  into  the  mind  of  a 
^'  judge  than  the  imagination  that  he  is  wiser  than  the  law.  I  con- 
"  fine  this  to  no  judge,  whatever  be  his  denomination,  but  extend  it 
"  to  all ;  and  speaking  at  the  bar  of  an  English  court  of  justice,  I 
**  make  sure  of  your  Lordships'  approbation  when  I  comprise  even 
"  your  Lordships,  sitting  in  Westminster  Hall.  It  is  a  grievous  ex- 
^*  ample  to  other  Judges.  If  your  Lordships  assume  this  sitting 
**  in  judgment,  why  not  the  King's  Bench  ?  Why  not  the  commis- 
"  sioners  of  oyer  and  terminer  7  If  they  do  so,  why  not  the  Quarter 
*'  Sessions  ?  Ingenious  men  may  strain  the  law  very  far ;  but  to 
^^  pervert  it,  to  new  model  it — the  genius  of  our  constitution  says 
<<  judges  have  no  such  authority,  nor  shall  presume  to  exercise  it." 

My  Lords,  I  conclude  with  respectfully  expressing  my  conviction 
ihat»  at  the  conclusion  of  this  trial,  your  Lordships'  judgment,  what- 
ever it  may  be,  will  be  according  to  the  law  and  justice  of  the  case, 
and  that  your  Lordships  wiU  preserve  that  high  reputation  in  the 
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exercise  of  your  jadicial  functions  which  has  been  so  long  enjoyed 
by  your  Lordships  and  your  ancestors. 


Note. — The  facts  were  proved  substantially  as  above  stated; 
but  an  acquittal  took  place  on  the  ground  that  there  was  not  suffi- 
cient proof  of  the  Christian  name  of  Captain  Tuckett.  The  counsel 
for  the  Crown  at  the  consultations  before  the  trial,  had  distinctly 
pointed  out  the  necessity  for  evidence  to  prove  that  Captain  Tuckett's 
name  was  Harvey  Gamett  Phipps  Tuckett,  as  stated  in  the  indict- 
ment, and  in  the  brief  delivered  to  them  by  the  very  intelligent  and 
honourable  Solicitor,  who  acted  on  the  occasion  for  the  Home  Office^ 
there  was  abundant  evidence  to  that  effect.  The  deficiency  arose 
from  the  witnesses  when  examined  at  the  bar  not  giving  the  evidence 
which  was  expected  firom  them. 

Blame  was  very  lavishly  cast  upon  me  for  the  result — some  not 
scrupling  to  say  that  there  had  been  a  premeditated  scheme  to  insure 
an  acquittal. 

This  absurd  charge  did  not  give  me  one  moment's  uneasiness — 
but  I  was,  I  confess,  much  hurt  by  an  accusation  from  very  respects 
able  quarters,  that  my  address  contained  a  defence  of  duelling,  and 
had  a  tendency  to  encourage  that  practice.  Nothing  could  be  fur- 
ther from  my  intention,  and  I  do  not  think  that  the  language  I  em- 
ployed can  fairly  receive  such  a  construction. 

Instead  of  referring  to  other  occurrences  from  which  the  tioble 
Earl  had  at  the  time  incurred  great  unpopularity,  I  considered  it  my 
duty  to  confine  the  attention  of  his  Judges  to  the  charge  which  he 
had  to  answer  before  them.  I  continue  to  think  that  to  engage 
in  a  duel  which  cannot  be  declined  without  infemy,  and  which  is 
not  occasioned  by  any  offence  given  by  the  party  whose  conduct  is 
under  discussion, — whether  he  accepted  or  sent  the  challenge, — 
although  contrary  to  the  law  of  the  land,  is  an  act  free  from  moral 
turpitude ; — and  to  induce  a  just  and  enlightened  tribunal  to  en- 
force the  law  of  the  land,  there  can  be  no  propriety  in  trying 
to  load  the  accused  with  unjust  obloquy. 
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There  is  a  great  diflferenoe  betveen  a  general  approbation  of 
duelling,  and  admitting  that  an  officer  in  the  army  may  be  under 
the  necessity  of  fighting  a  duel  to  preserve  his  station  in  society, 
and  to  preyent  dishonour  from  being  brought  upon  himself  and  his 
family.  I  consider,  that  to  fight  a  duel  must  always  be  a  great  cala^ 
mity,  but  is  not  always  necessarily  a  great  crime. 

No  one  can  more  sincerely  rejoice  than  I  do,  that  from  increased 
sobriety  of  habits  and  refinement  of  manners  the  practice  of  duel- 
ling has  become  so  rare,  and  that  from  a  change  of  feeling  in 
the  public  mind,  instead  of  there  being  any  necessity  for  a  young 
man  entering  life  to  shew  his  courage  by  a  duel,  he  is  worse  looked 
upon  if  he  has  been  iuTolved  in  any  such  a£fair,  and  he  has  a  subject 
of  explanation,  instead  of  boast,  for  the  rest  of  his  days. 

Even  in  Ireland  a  duel  confers  no  eclat ;  and  a  recommendation 
of  duelling  from  a  Judge  sitting  on  his  tribunal  would  now  excite 
as  much  astonishment  in  the  Four  Courts  as  in  Westminster  Hall. 

We  may  hope  that  from  the  progress  of  this  feeling  the  practice 
may  almost  become  extinct,  and  that  we  shall  not  in  future  witness 
that  conflict  between  law  and  manners  which  arises  on  a  trial  for 
duelling. 
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Speech  for  the  Crown  on  the  prosecution  of  John  Fhost 
for  High  Treason,  before  the  Special  Commission  at 
Monmouth,  in  January,  1840. 

INTRODUCTION. 

This  case  arose  out  of  the  most  formidable  insurrection  which 
has  taken  place  in  this  country  since  the  times  of  Tyler  and  Cade. 
Above  ten  thousand  men  were  assembled,  generally  well  armed 
and  discipUned.  For  some  months  before,  they  had  been  secretly 
trained  for  the  enterprize  on  the  mountains,  and  in  the  mines  of 
Monmouthshire.  Their  plan  was  to  take^ilitary  possession  of  the 
town  of  Newport,  and  there  to  raise  the  standard  of  revolt,  in  the 
expectation  of  similar  risings  in  other  parts  of  the  country.  **  The 
People's  Charter"  was  then  to  have  been  proclaimed,  and  a  provi- 
sional  government  established. 

Absurd  and  hopeless  as  the  plan  was,  it  is  appalling  to  think  what 
mischief  might  have  arisen  before  the  insurrection  was  suppressed. 
But  for  a  dark  and  tempestuous  night,  by  which  the  different 
bodies  were  prevented  from  meeting  at  the  appointed  time,  there 
can  be  no  doubt  that  the  efforts  of  the  magistrates  and  the  military 
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to  guard  the  town  of  Newport  must  have  been  overpowered,  and 
rebellion  would  have  had  a  temporary  triumph.  The  notion  of 
carrying  the  charter  by  physical  force  was  then  very  prevalent,  and 
there  is  great  reason  to  apprehend  that  other  demonstrations  of  the 
same  character  would  have  been  attempted. 

I  shall  always  rejoice  in  the  recollection  that  order  was  restored, 
and  the  supremacy  of  the  law  vindicated,  not  only  without  the  hor- 
rors of  civil  war,  but  without  any  infringement  of  the  constitution. 
Under  such  circumstances,  in  other  times,  the  Habeas  Corpus  Act 
would  have  been  suspended,  and  new  penal  acts  would  have  passed 
encroaching  on  public  liberty.  A  different  course  was  pursued,  and 
a  proof  was  given,  which  will  be  most  salutary,  that  the  delu- 
sions by  which  the  multitude  may  be  seduced  from  the  duties  of 
subordination  and  allegiance  will  be  best  corrected  by  the  vigorous 
administration  of  justice  according  to  our  ancient  constitutional 
laws.  The  only  means  resorted  to  by  the  Grovemment  to  restore 
order  was  to  appeal  to  Juries ; — and  so  faithfully  did  they  discharge 
their  duty  that  there  was  not  a  single  instance  of  acquittal  upon  any 
Government  proseeution  against  Chartists.  The  doctrine  of  physi- 
cal force  met  with  no  countenance  from  the  farmers  and  tradesmen 
constituting  petty  Juries  any  more  than  from  the  country  gentle- 
men and  merchants  of  whom  Grand  Juries  are  generally  composed. 
Convictions  so  obtained  operated  more  powerfully  than  any  extraor- 
dinary stretch  of  authority  could  have  done  under  new  and  arbi- 
trary enactments.  The  consequence  was,  that  all  attempts  to  bring 
about  change  by  violence  have  been  abandoned,  and  for  the  last  two 
years  there  has  been  the  most  profound  tranquillity  throughout 
the  kingdom.  The  Chartists  renouncing  physical  force  and  pro- 
fessing a  respect  for  property,  are  now  contented,  according  to 
their  rights  as  Englishmen  and  their  duty  as  good  citizens,  to  pro- 
pagate and  support,  their  doctrines  by  legal  and  constitutional 
means. 
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SIR  JOHN  CAMPBELL,  ATTORNEY-GENERAL. 

May  it  please  your  Lordships, 

Gbntlrmev  of  the  Jury, — Li  the  discharge  of  my  officud 
duty,  I  have  the  honour  to  attend  you  to  conduct  this  important 
prosecution ;  and  1  hope  you  will  believe  that  my  only  object  is, 
that  the  facts  of  the  case  may  be  fairly  laid  before  you  ; — that  truth 
may  be  fully  investigated ; — ^that  innocence  may  be  vindicated,  if 
innocence  eidsts  ;  and  that  you  should  only  pronounce  a  verdict  of 
guilty  upon  clear  and  convincing  evidence.  Gentlemen,  it  is  highly 
important  that  parties  accused  should  be  zealously  and  ably  de- 
fended ;  but  it  is  also  of  importance  that  the  law  should  be  vindi- 
cated ; — ^that  the  peace  of  society  should  be  preserved, — and  that, 
where  crimes  have  been  committed,  the  criminals  should  be  brought 
to  punishment. 

Gentlemen,  I  think  that  no  one  will  deny  the  necessity  of  the 
solemn  inquiry  in  which  we  are  engaged.  There  has  recently  been 
in  this  county  an  armed  insurrection ; — :the  law  has  been  set  at  de- 
fiance ; — there  has  been  an  attempt  to  take  forcible  possession  of 
the  town  of  Newport ; — there  has  been  a  conflict  between  the  in- 
surgents and  the  Queen's  troops; — there  has  been  bloodshed; — 
many  lives  have  been  lost.  The  intelligence  of  these  tragical  events 
has  caused  alarm  and  dismay  throughout  the  kingdom. 

Various  persons  charged  with  having  been  concerned  in  the  out- 
rages were  committed  on  a  charge  of  the  highest  crime  known  to 
the  law.  Not  only  on  account  of  the  importance  of  the  occasion, 
but  firom  the  forms  of  4aw  that  are  required  where  such  a  charge  is 
brought  forward,  it  became  necessary  that  her  Majesty  should  issue 
a  special  commission  into  this  county  for  the  trial  of  the  accused. 
Gentlemen,  a  bill  of  indictment  for  high  treason  has  been  found  by 
the  Grand  Jury  of  this  county  against  certain  persons,  and,  amongst 
others,  against  John  Frost,  the  prisoner  at  the  bar.     But,  gentle- 
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men,  he  is  still  to  be  presumed  to  be  innocfent ;  all  that  the  indict- 
says  is,  that  it  is  fit  that  he  should  be  put  upon  his  trial ;  and  un- 
less there  is  strong,  clear,  and  conyincing  evidence  to  prove  the 
guilt  imputed  to  him,  it  will  be  your  duty  to  say  that  he  is  not 
guilty. 

I  need  hardly  caution  you  to  dismiss  from  your  recollection  all 
that  you  may  have  read  or  heard  upon  this  subject.  You  are  to  be 
guided  entirely  by  the  evidence,  and  you  will  proceed  as  if  you  had 
never  heard  of  the  case  until  the  indictment  was  read  over  to  you  by 
the  officer  of  the  Court.  Gentlemen,  I  would  further  use  the 
liberty  to  say,  that  you  are  not  to  act  upon  my  statement,  either  as 
to  the  law  or  the  facts.  The  law  you  will  receive  from  the  venerable 
Judges  who  preside  here ;  the  facts  you  will  hear  horn,  the  wit- 
nesses ;  and  you  will  be  guided  entirely  by  the  evidence  they  give, 
and  by  the  credit  to  which  you  think  their  testimony  may  be  en- 
titled. 

Gentlemen  a  most  important  charge  has  been  given  to  you,  to 
decide  upon  the  guilt  or  innocence  of  the  prisoner.  No  men  can 
have  higher  functions  to  discharge :  the  life  and  the  reputation  of 
the  accused  are  in  your  hands.  Tou  will  likewise  allow  me  to 
remind  you  that  there  are  in  your  hands  the  pubUc  safety  and  the 
public  justice  of  the  country. 

This  indictment  against  John  Frost  consists  of  four  counts. 
There  are  two  for  levying  war  against  her  Majesty  in  her  realm ; 
the  third  is  for  compassing  to  depose  the  Queen  frx>m  her  royal 
state  and  dignity;  and  the  fourth  is  for  compassing  to  levy  war 
against  the  Queen  with  intent  to  compel  her  to  change  her  measures. 
I  believe,  according  to  the  instructions  I  have  received,  that  there 
will  be  evidence  which  will  bring  home  the  charge  against  the 
prisoner  at  the  bar  upon  each  of  these  four  counts;  but  it  is 
probable  that  your  attention  may  be  chiefly  directed  to  the  counts 
of  the  indictment,  for  levying  war  against  the  Queen  in  her  realm. 

These  two  counts  are  framed  upon  an  ancient  Act  of  Parliament 
passed  in  the  25th  year  of  the  reign  of  Edward  III.,  a  statute 
which  has  been  considered  the  safeguard  of  the  liberties  of  Eng- 
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land;  another  Magna  Charta;  a  statute  which,  if  properly  en- 
forced, is  likewise  to  be  considered  a  saf^uard  of  the  public  peace 
and  tranquillity.  It  is  a  statute,  gentlemen,  that  is  neither  to  be 
strained,  nor  is  it  to  be  evaded  and  frittered  away.  There  had  been 
in  the  reign  of  Edward  III.,  complaints  that  the  law  of  treason  was 
vague  and  unknown ;  and  to  rescue  the  country  from  that  miser- 
able servitude,  this  statute  was  passed.  It  is  intituled,  ''A  declara* 
tion  which  offences  shall  be  adjudged  treason,*'  and  it  thus  begins  : 
"  Item,  Whereas  divers  opinions  have  been  before  this  time  in  what 
case  treason  shall  be  laid  and  in  what  not ;  the  King,  at  the  re- 
quest  of  the  Lords  and  of  the  Commons,  hath  made  a  declaration  in 
the  manner  as  hereafter  folio weth,  that  is  to  say" — now  these 
things  that  follow  are  declared  to  be  treason ;  "  when  a  man  doth 
compass  or  imagine  the  death  of  our  Lord  the  King,  or  if  a  man  do 
levy  war  against  our  Lord  the  King  in  his  realm,  or  be  adherent  to 
the  King's  enemies  in  his  realm,  giving  to  them  aid  and  comfort  in 
the  reahn  or  elsewhere,  and  thereof  be  probably  attainted  of  open 
deed  by  the  people  of  their  condition."  It  is,  therefore,  hereby 
declared  to  be  a  substantive  treason  to  levy  war  against  the  King  in 
his  realm.  That  is  to  be  proved  by  acts  that  are  done,  and  it 
must  be  proved. clearly  and  satisfactorily. 

But  then,  gentlemen,  it  is  not  every  breach  of  the  public  peace, 
even  with  an  armed  force,  that  amounts  to  the  crime  of  treason. 
It  must  be  for  some  public  object,  and  upon  some  premeditAted 
plan ;  and  this  is  guarded  by  the  statute  itself,  for  it  goes  on  with 
a  proviso  or  enactment  in  these  words  :  '*  And  if  per  case  any  man 
of  this  realm  ride  armed  covertly  or  secretly  with  men  of  arms 
against  any  other  to  slay  him  or  rob  him,  or  take  him  or  retain 
him  till  he  hath  made  fine  or  ransom  for  to  have  his  deliverance,  it 
is  not  the  mind  of  the  King  nor  his  council  that  in  such  case  it 
shall  be  judged  treason  ;  but  shall  be  judged  felony  or  trespass  ac- 
cording to  the  laws  of  the  land  of  old  time  used,  and  according  as 
the  case  reqiiireth."  Therefore,  gentlemen,  you  have  the  line 
clearly  drawn  by  the  legislature ;  for  it  is  not  to  be  held  treason  to 
ride  armed,  to  slay  a  person,  or  to  rob  him,  or  to  take  him,  or  to 
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retain  him  till  he  hath  made  fine  or  ransom.  Wherever  there  is 
private  reyenge  only  to  be  gratified^  or  a  private  grievance  to  be 
rediesaed,  or  a  private  object  to  be  attained,  although  force  may  be 
used,  and  although  this  may  be  an  offence  against  the  law,  it  does 
not  amount  to  the  crime  of  treason.  But  where  you  have  an 
armed  force  setting  the  law  at  defiance  for  a  general  object,  that  is 
an  offence  comprehended  by  this  Act  of  Parliament.  Levying  war 
against  the  King  does  not  mean  merely  a  warlike  expedition  by  a 
pretender  to  the  Crown, — according  to  the  instances  that  we  have 
in  the  wars  of  York  and  Lancaster,— or  as  in  the  rebellions  in 
the  year  1715  or  1745, — ^but  wherever  there  is  an  armed  force 
seeking  to  supersede  the  law  and  to  gain  some  public  object. 

This  exposition  of  the  law  is  not  to  rest  upon  my  authority.  I 
will  state  to  you  upon  this  subject  the  opinion  of  one  of  the  most 
eminent,  most  learned,  and  most  constitutional  judges  that  ever 
adorned  the  English  bench — I  mean  Sir  Michael  Foster.  Gentle- 
men, he  has  defined  the  offences  which  this  statute  comprehends, 
and  after  pointing  out  that  it  is  not  to  apply  to  private  cases,  he 
goes  on  thus  :  (I  will  read  the  whole  of  the  passage,  that  it  may  be 
fairly  before  you),  "The  case  of  the  Earls  of  Gloucester  and 
Hereford,  and  many  other  cases  cited  by  Hale,  some  before  the 
Statute  of  Treasons,  and  6thers  after  it, — those  assembhes,  though 
attended,  many  of  them,  with  bloodshed,  and  with  the  ordinary  ap- 
paratus of  war,  were  not  holden  to  be  treasonable  assembhes.  For 
they  were  not,  in  construction  of  law,  raised  against  the  King, 
or  his  Royal  Majesty,  but  for  purposes  of  a  private  personal  nature. 
Upon  the  same  principle  and  within  the  reason  and  equity  of  the 
statute,  risings  to  maintain  a  private  claim  of  right,  or  to  destroy 
particular  enclosures,  or  to  remove  nuisances,  which  affected,  or 
were  thought  to  affect,  in  point  of  interest,  the  parties  assembled 
for  these  purposes,  or  to  break  prisons  in  order  to  release  particular 
persons  without  any  other  circumstance  of  aggravation,  have  not 
been  holden  to  amount  to  levying  war  within  the  statute.  And 
upon  the  same  principle  and  within  the  same  equity  of  the  statute, 
I  think  it  was  very  rightly  holden  by  five  of  the  Judges,  that  a 
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rising  of  the  weayers  in  and  about  London  to  destroy  all  engine^ 
looms — ^machines  which  enabled  those  of  the  trade  who  made  tue 
of  them  to  undersell  those  who  had  them  not — did  not  amonnt  to 
levying  war  within  the  statute ;  though  great  outrages  were  com* 
mitted  on  that  occasion,  not  only  in  London  but  in  the  adjacent 
counties,  and  the  magistrates  and  peace  officers  were  resisted  and 
affironted.  For  those  Judges  considered  the  whole  a&ir  merely  as 
a  private  quarrel  between  men  of  the  same  trade,  about  the  use  of  a 
particular  engine,  which  those  concerned  in  the  rising  thought 
detrimental  to  them.  Five  of  the  Judges  indeed  were  of  a  different 
opinion.  But  the  Attorney-general  thought  proper  to  proceed 
against  the  defendants  as  for  a  riot  only."  (These  aie  the  various 
instances  in  which,  he  says,  the  statute  does  not  apply :)  **  But 
every  insurrection  which  in  judgment  of  law  is  intended  against 
the  person  of  the  King,  be  it  to  dethrone  or  imprison  him,  or  to 
oblige  him  to  alter  lus  measures  of  Government,  or  to  remove  evil 
counsellors  round  about  him, — ^these  risings  all  amount  to  levying 
war  within  the  statute ;  whether  attended  with  the  pomp  and 
circumstances  of  open  war  or  not.  And  every  conspiracy  to  levy 
war  for  these  purposes,  though  not  l^reason  within  the  clause  of 
levying  war,  is  yet  an  overt  act  within  the  other  clause  of  com- 
passing the  King's  death.  For  these  purposes  cannot  be  effected 
by  numbers  and  open  force  without  manifest  danger  to  his  person." 
Then  follows^  gentlemen,  this  passage,  which  will  require  your 
particular  attention :  **  Insurrections  in  order  to  throw  down  all 
indosures,  to  alter  the  established  law,  or  change  rehgion,  to  en« 
hance  the  price  of  all  labour,  or  to  open  all  prisons, — all  risings  in 
order  to  e£fect  these  innovations  of  public  and  general  concern  by 
an  armed  force,  are,  in  construction  of  law.  High  Treason,  within 
the  dause  of  levying  war.  For  though  they  are  not  levelled  at  the 
person  of  the  King,  they  are  against  his  Royal  Majesty ;  and, 
besides,  they  have  a  direct  tendency  to  dissolve  all  the  bonds 
of  society,  and  to  destroy  all  property  and  all  Government  too,  by 
numbers  and  an  armed  force.  Insurrections,  likewise,  for  re- 
dressing  national  grievances,  or  for  the  expulsion  of  foreigners  in 
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general^  or  indeed  of  any  single  nation  living  here  under  the  protec- 
tion of  the  King,  or  for  the  reformation  of  real  or  imaginary  eyils 
of  a  public  nature^  and  in  which  the  insurgents  have  no  special 
interest, — ^risings  to  effect  these  ends  by  force  and  numbers,  are  by 
construction  of  law,  within  the  clause  of  levying  war.  For  they 
are  levelled  at  the  King's  Crown  and  Royal  dignity." 

I  hope,  Gentlemen,  it  will  not  be  said,  in  this  case,  that  we  are 
resorting  to  constructive  treasons  or  interpretative  treasons;  we 
seek  to  bring  our  case  within  the  specific  offence  defined  by  the 
Act  of  Parliament,  as  that  Act  of  Parliament  has  ever  been  under- 
stood, from  the  time  that  it  passed  in  the  reign  of  Edward  III.  If 
armed  insurrections  were  not  considered  as  treason,  and  to  be 
punished  with  the  greatest  severity  of  the  law,  what  safety  could 
there  be  for  society  ?  There  are  many  temptations  of  ambition,  of 
revenge,  of  wrong-headed  zeal,  which  may  lead  individuals  to 
attempt  to  bring  about  a  revolution  in  the  Grovemment,  and  to 
change  the  existing  state  of  affidrs.  If  such  attempts  could  be 
made  at  the  mere  peril  of  the  punishment  inflicted  on  misde- 
meanors, there  is  great  reason  to  fear,  that  they  would  not  be 
rare,  although  they  lead  to  confusion,  bloodshed,  and  a  general  dis- 
solution of  society. 

There  is  another  passage  in  Sir  Michael  Foster's  Law  of  Treason 
which  follows  soon  after,  and  which  may  be  very  material  for  your 
consideration  in  this  case ;  at  section  1 0  of  the  same  chapter,  he 
says,  **  Attacking  the  King's  forces  in  opposition  to  his  authority 
upon  a  march,  or  in  quarters,  is  levying  war  against  the  King  ;  but 
if  upon  a  sudden  quarrel,  from  some  affront  given  or  taken,  the 
neighbourhood  should  rise  and  drive  the  forces  out  of  their  quar- 
ters, that  would  be  a  great  misdemeanor,  and  if  death  should  ensue, 
it  may  be  felony  in  the  assailants,  but  it  will  not  be  treason,  because 
there  was  no  intention  against  the  King's  person  or  Government." 
You  have  it  here  laid  down,  that  attacking  the  King's  forces,  in  op- 
position to  his  authority  upon  a  march,  or  in  quarters,  is  levying 
war  against  the  King.  If  it  should  be  upon  some  sudden  afiiray, 
upon  provocation  given,  or  without  premeditation,  it  may  be  only  a 
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great  riot ;  but  where  it  is  an  attack  upon  the  King^s  troops,  by 
premeditation  and  design,  that  is  a  substantiTe  o£fence  within  the 
Act  of  Parliament. 

I  shall  very  briefly  allude  to  the  law  as  it  ia  connected  with  the 
other  two  counts  of  the  indictment.  They  are  framed  upon  an  Act 
of  Parliament  that  was  passed  in  the  d6th  year  of  the  reign  of  hia 
late  Majesty  King  George  III.,  with  the  view  of  expounding  and 
defining  more  accurately  in  some  respects  the  Act  of  Edward  III. 
The  7th  chapter  of  the  36th  of  George  III.  enacts,  «  That  if  any 
person  or  persons  shall,  within  the  realm  or  without,  compass, 
imagine,  inyent,  devise,  or  intend  death  or  destruction,  or  any  bodily 
harm  tending  to  death  or  destruction,  maim  or  wounding,  imprison- 
ment or  restraint  of  the  person  of  the  same  our  Sovereign  Lord  the 
King,  his  heirs  and  successors,  or  to  deprive  and  depose  him  or 
them  from  the  style,  honour,  or  kingly  name  of  the  imperial  Crown 
of  this  realm,  or  of  any  other  of  his  Majest3r's  dominions  or  coun- 
tries ;  or  to  levy  war  against  his  Majesty,  his  heirs  and  successorai, 
within  this  realm,  in  order,  by  force  or  constraint,  to  compel  him 
or  them  to  change  his  or  their  measures  or  counsels,  or  in  order  to 
put  any  force  or  constraint  upon,  or  to  intimidate,  or  overawe,  both 
Houses,  or  either  House  of  Parliament;  or  to  move  or  stir  any 
foreigner  or  stranger  with  force  to  invade  this  realm,  or  any  other 
his  Majesty's  dominions  or  countries,  under  the  obeisance  of  his 
Majesty,  his  heirs  and  successors ;  and  such  compassings,  imagina- 
tions, inventions,  devices,  or  intentions,  or  any  of  them,  shall  ex- 
press, utter,  or  declare,  by  publishing  any  printing  or  writing,  or  by 
any  overt  act  or  deed ;  being  legally  convicted  thereof,  upon  the 
oaths  of  two  lawful  and  credible  witnesses,  upon  trial,  or  otherwise 
convicted  or  attainted  by  due  course  of  law,  then  every  such  person 
and  persons,  so  as  aforesaid  offending,  shall  be  deemed,  declared, 
and  adjudged  to  be  a  traitor.'* 

The  third  count  of  this  indictment  charges  the  prisoner  with 
having  compassed  to  dethrone  the  Queen  from  her  royal  state  and 
dignity  ;  and  if  it  shall  appear  in  evidence  before  you  that  there  was 
an  armed  insurrection,  that  the  object  of  that  was  of  a  pubhc  na- 
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tare,  that  it  was  to  supersede  the  authority  of  the  Crowu,  then  I 
homhly  apprehend  that  this  count  of  the  indictment  would  hkewise 
he  supported. 

The  laAt  count  of  the  indictment  charges  the  prisoner  with  haying 
compassed  to  levy  war  with  a  view  to  compel  her  Majesty  to  change 
her  measures.  Again,  Gentlemen,  that  is  to  be  proved  by  overt 
acts ;  but  if  it  shall  appear,  as  I  have  just  stated  to  you,  that  there 
was  this  plan,  and  that  this  plan  was  prosecuted  until  it  was  actually 
subdued  by  superior  force,  then.  Gentlemen,  that  was  a  clear  levying 
of  war  against  the  Queen  within  her  realm,  and  there  can  be  no 
doubt  that  there  was  a  compassing  to  levy  war  within  the  meaning 
of  the  Act  of  ParUament. 

Before  I  conclude  these  observations  upon  the  law  of  the  subject, 
which  of  course  I  make  with  humble  deference,  under  the  direction 
that  you  will  receive  from  my  Lords  the  Judges,  I  will  refer  you  to 
the  latest  authority  which  is  to  be  found,  and  there  can  be  none 
higher,  upon  this  subject.  Gentlemen,  what  I  am  now  going  to 
read  is  part  of  the  charge  of  that  great  Judge,  Lord  Tenterden,  in 
expounding  the  law  in  the  case  of  Arthur  Thistlewood,  where  he 
takes  a  view,  both  of  the  old  statute  of  Edward  IIL,  and  of  the 
modem  statute  of  the  36th  of  George  IIL  In  charging  the  Grand 
Jury  at  the  opening  of  the  commission  as  to  the  evidence  that  was 
to  be  received,  and  how  the  charge  was  to  be  established,  he  uses 
these  words  :  "  Before  the  passing  of  the  late  statute  it  had  been 
settled,  by  several  cases  actually  adjudged,  and  by  the  opinions  of 
the  text  writera  on  this  branch  of  the  law,  that  all  attempts  to  de- 
pose the  King  from  his  royal  state  and  title,  to  restrain  his  person, 
or  to  levy  war  against  him,  and  aU  conspiracies,  consultations  and 
agreements  for  the  aecompUshment  of  these  objects,  were  overt  acts 
of  compassing  and  imagining  the  death  of  the  King.  By  this 
statute,  the  compassing  or  intending  to  commit  these  acts — that  is, 
to  depose  his  Majesty,  to  restrain  his  person,  or  to  levy  war  against 
him  for  the  purposes  that  I  have  mentioned — is  made  a  substantive 
treason ;  and  thereby  the  law  is  rendered  more  clear  and  plain,  both 
to  those  who  are  bound  to  obey  it,  and  to  those  who  are  engaged  in 
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the  adminiBtration  of  it.  It  may  be  proper  for  me  to  add,  that  it 
has  been  established,  in  the  like  manner,  that  the  pomp  and  circum- 
stances of  military  array,  such  as  usually  attend  r^ular  irarfar^ 
are  by  no  means  necessary  to  constitute  an  actual  levying  of  war, 
within  the  true  meaning  of  the  ancient  statute.  Insurrections  and 
risings  for  the  purpose  of  e£fecting,  by  force  and  numbers — ^how- 
ever ill-arranged,  provided  or  organized — any  innoYation  of  a  public 
nature,  or  redress  of  supposed  public  grievances,  in  which  the 
parties  had  no  special  or  particular  interest  or  concern,  have  been 
deemed  instances  of  the  actual  levying  of  war ;  and,  consequently, 
to  compass  or  imagine  such  an  insurrection,  in  order,  by  force  and 
numbers,  to  compel  his  Majesty  to  alter  his  measures  or  counsds, 
will  be  to  compass  or  imagine  the  levying  of  war  against  his  Ma- 
jesty for  that  purpose,  within  the  just  meaning  of  the  modem 
statute.  Rebellion,  at  its  first  commencement,  is  rarely  found  in 
military  discipline  or  array,  although  a  little  success  may  soon  enable 
it  to  assume  them.  ^'^^ 

Gentlemen,  I  really  am  not  aware  that  any  difficult  or  doubtful 
point  of  law  respecting  the  interpretation  of  either  statute  can  pos- 
sibly arise  in  this  case.  I  will  therefore  proceed  to  give  you  a 
short  outline  of  the  facts  which,  as  I  understand,  will  be  clearly 
proved  before  you  in  evidence.  For  that  purpose,  I  must  remind 
you  of  the  geographical  situation  of  the  county  in  which  the  dis- 
turbances took  place.  You  are  probably  well  acquainted  with  what 
is  called  the  Hill  district  in  the  county  of  Monmouth  ;  this  is  of  a 
triangular  form,  the  triangle  having  for  its  apex  Risca,  a  place 
about  five  miles  from  Newport ;  the  base  is  at  the  distance  of  firom 
fifteen  to  twenty  miles  as  you  ascend  the  country ;  on  the  west  side 
you  have  Nantyglo  and  the  Beaufort  iron  works ;  on  the  east  side 
you  have  Blaenavon  and  the  hills  in  that  neighbourhood,  Blorenge 
being  the  highest.  That  country  is  intersected  by  deep  glens, 
watered  by  mountain  streams.  Of  these  the  most  considerable  are 
the  Romney,  on  the  west,  and  the  Sirhowy,  which  flows  nearly 

(a)  SU  Tr.  voU  33,  p.  esi. 
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parallel  to  it.  .Then  comes  the  Ebhw.  High  up  the  country  there 
are  the  Ebbv  Fauch  and  the  Ebbw  Yaur ;  they  join  and  flow  down 
towards  Newport.  Near  Pontypool  there  is  the  Afon,  which  rises  at 
the  foot  of  the  Varteg  mountain. 

In  that  country,  as  you  are  aware.  Gentlemen,  there  are  rich  mines 
of  coal  and  iron.  These  of  late  years  have  been  worked  to  a  very 
great  extent ;  and  those  mountains  and  valleys,  which  half  a  century 
ago  were  almost  uninhabited,  having  only  a  few  shepherds'  huts 
scattered  up  and  down,  are  now  the  seat  of  a  dense  population,  esti- 
mated, I  think,  at  above  40,000,  who  are  employed  in  working  the 
mines  and  in  supplying  the  wants  of  the  workmen.  I  am  afraid 
that  this  population,  which  has  suddenly  sprung  up,  is,  in  many  in- 
stances, not  of  the  most  peaceable  description.  I  am  afraid.  Gentle- 
men, that  ignorance  prevails  there  to  an  extent  very  much  to  be  de- 
plored ;  and  that  many  of  the  persons  who  hve  in  this  district  are 
subject  to  be  practised  upon  by  designing  men.  It  would  appear 
that  this  population  has  been  organized  by  the  establishment  of 
affiliated  societies,  so  that  upon  any  occasion  a  summons  to  assemble 
might  be  circulated  and  speedily  obeyed, — ^like  the  gathering  of  a 
highland  dan  by  the  fiery  cross. 

Gentlemen,  it  will  appear  that  the  prisoner,  John  Frost,  who  had 
been  for  many  years  a  linen-draper  in  the  town  of  Newport,  had 
very  extensive  influence  in  this  part  of  the  country — I  mean  in  the 
HUl  district,  in  Monmouthshire.  Newpojt,  you  are  well  aware,  is 
the  place  to  which  the  coal  and  the  iron  obtained  in  those  mines  is 
sent  for  exportation,  and  from  which  the  supply  of  all  that  is  wanted 
by  the  miners  is  obtained.  It  is  the  highway  from  South  Wales  to 
Bristol,  to  Gloucester,  to  Birmingham,  and  to  the  north  of  England. 
The  possession  of  it  by  an  insurgent  force  might  well  be  considered 
the  successful  commencement  of  rebellion. 

Gentlemen,  it  will  appear  before  you,  that  in  the  week  before 
Sunday,  the  3rd  of  November,  a  plan  was  laid  for  a  general  rising 
of  the  population  of  this  district,  to  take  place  on  the  night  of  that 
Sunday.  There  were  various  consultations  at  which  Mr.  Frost  was 
present.     These  were  held  chiefly  at  a  place  called  Blackwood, 
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which  is  between  the  Rumney  and  the  Sirhowy.  There  is  a  public- 
house  there,  called  the  Coach  and  Horses,  where  there  was  a  lodge 
or  society  of  Chartists,  and  at  which  meetings  were  hdd,  and  where 
it  is  quite  clear  that  this  design  was  laid.  There  was  particu- 
larly a  meeting  there  on  Friday  the  1st  of  November.  At  that 
meeting  deputies  attended ;  there  was  a  return  of  the  armed  force 
that  could  be  mustered ;  and  it  will  appear  that  the  plan  of  an 
armed  insurrection  was  matured.  Orders  were  issued  that  the  men 
should  assemble  armed  on  the  evening  of  Sunday,  the  3rd  of  No- 
vember. There  were  to  be  three  principal  divisions :  one  was  to  be 
under  John  Frost  himself,  at  that  time  stationed  at  Blackwood ; 
another  was  to  be  under  Zephaniah  Williams,  who  lived  higher  up 
the  country ;  he  kept  a  beer-shop,  at  a  place  called  Coalbrook  Vale, 
which  is  on  the  river  Ebbw,  near  Nantyglo  ;  he  was  to  collect  the 
men  on  the  hills  up  the  country,  and  to  bring  them  down  towards 
Newport.  The  third  division  was  to  be  under  the  control  of  a  per- 
son of  the  name  of  William  Jones,  a  watch-maker,  at  Fontypool. 
He  was  to  collect  the  men  more  to  the  north  and  the  east,  and  to 
bring  them  down  to  the  low  country.  These  three  divisions  were 
all  to  meet  somewhere  about  Risca  or  the  Kefii,  about  five  miles 
from  Newport.  The  plan  was,  that  they  should  be  at  that  place  by 
about  midnight,  and  being  assembled  there,  they  were  to  march  on 
to  Newport,  which  they  were  to  reach  at  about  two  in  the  moniing, 
— at  a  time  when  it  was  expected  that  there  could  be  no  piepaiaticm 
to  receive  them,  when  the  inhabitants  were  buried  in  sleep, — en- 
tirely disarmed, — and  even  without  the  suspicion  of  danger.  Ar- 
riving at  Newport,  they  were  to  attack  the  troops  that  were  there ; 
they  were  to  get  possession  of  the  town ;  to  break  down  the  bridge 
which  is  there  erected  across  the  river  Usk,  Newport,  as  you  are 
aware,  being  at  the  mouth  of  that  river ;  they  were  to  stop  the 
mail ;  this  was  to  be  a  signal  by  which  the  success  of  the  scheme 
was  to  be  announced  ;  the  mail  from  Newport  not  arriving  at  Bir- 
mingham, it  would  be  known  by  those  who  were  in  concert  with 
them  in  that  town  that  the  scheme  had  succeeded.  There  was 
then  to  be  a  general   rising  in  Lancashire   and  throughout  the 
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kingdom,  and   Charter  law  was  to  be   univerBally   and  instantly 
established. 

There  never  was  the  remotest  chance  of  this  scheme  being  ac- 
complished ;  but,  gentlemen,  if  it  had  not  been  that,  proTidentially, 
the  night  between  the  Sunday  and  the  Monday  was  one  of  the 
darkest  and  most  tempestuous  known  for  many  years,  it  is  difficult 
to  conjecture  the  degree  of  mischief  that  might  have  been  effected, 
before  the  insurrection  could  have  been  suppressed,  and  peace  and 
tranquillity  restored. 

John  Frost,  the  prisoner,  remaining  at  Blackwood,  the  men  that 
were  to  be  under  his  command  did  assemble,  and  march,  consider- 
ably earlier  than  the  other  divisions.  He  crossed  over  from  Black- 
wood to  Newbridge,  which  is  in  the  Ebbw  Yale ;  he  came  down  by 
Abercam  to  Risca  and  the  Welch  Oak ;  and  there  he  was  early  in 
the  night ;  but  from  the  difficulties  to  be  encountered  by  the  other 
two  divisions,  which  were  to  come  from  the  other  parts  of  the 
country,  they  did  not  arrive  till  long  after  the  expected  hour. 
Zephaniah  Williams,  who  was  to  bring  the  men  ^m  Nantyglo,  did 
not  arrive,  I  believe,  till  after  daylight.  William  Jones,  who  was 
to  bring  the  men  from  the  neighbourhood  of  Fontypool,  was  still 
later.  John  Frost,  the  prisoner,  having  come  down  to  the  neigh- 
bourhood of  Risca  and  the  Kefn,  remained  there  till  shortly  before 
daylight,  and  then  he  thought  it  necessary  to  muster  the  forces 
that  were  then  collected,  and  to  march  upon  Newport.  There 
were  collected  at  that  time,  according  to  the  best  computation 
that  can  be  made,  about  5,000  men ;  many  of  them  were  armed 
with  guns  and  pistols,  many  with  spears  or  pikes,  many  with  an 
instrument  called  a  mandril,  which,  as  I  understand,  is  made  of 
iron,  and  used  for  picking  coals  in  the  mines, — ^resembling  a  pickaxe 
in  shape, — a  very  dangerous  and  deadly  weapon  of  offence.  Others 
had  scythes  fixed  upon  poles,  and  those  who  could  not  get  arms 
were  provided  with  sticks  and  bludgeons.  Mr.  Frost  took  the  com- 
mand. They  marched  in  military  order,  five  abreast.  The  word  of 
command  was  given  from  time  to  time  by  Mr.  Frost.  They  came 
down  from  the  Kefh  by  Pie  Comer  to  Tredegar  Park,  which  is  the 
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seat  of  Sir  Charles  Morgan,  and  through  which  a  high  road  and  a 
tram-road  pass.  By  the  time  they  got  to  Tredegar  Park  day  had 
dawned.  They  marched  on  by  the  Waterloo  public-house  till  they 
came  to  Court*y-Bella,  which  is  about  half  a  mile  from  the  town  of 
Newport,  and  where  there  is  a  weighing  machine  by  the  road  aide. 
Inquiries  were  then  made  by  Frost  with  respect  to  the  state  of  aflGurs 
in  Newport. 

I  will  now  mention  to  you  what  had  been  gcnng  forward  in  that 
town  during  the  night.  It  was  on  the  Sunday  that  intelligenoe 
was  brought  to  Newport  of  these  movements  in  the  hill  country. 
Fortunately,  gentlemen,  the  then  mayor  of  Newport  was  Mr. 
Phillips,  now  Sir  Thomas  Phillips,  who  behaved  upon  this  occasion 
in  a  constant,  firm  and  intelligent  manner,  for  which  his  country 
must  ever  be  deeply  indebted  to  him.  Special  constables  had  been 
sworn  in,  and  were  stationed  at  the  most  important  points.  There 
are  three  principal  inns  at  Newport — ^the  Westgate  Inn,  the  King's 
Head,  and  the  Parrot.  These  were  considered  the  principal  stations, 
and  there  the  special  constables  were  first  stationed.  The  Wes^te 
Inn  is  in  the  market-place,  and  was  considered  the  most  important 
station  of  all.  Here  the  mayor  took  post  with  other  magistrates, 
and  he  sat  up  during  the  whole  night,  sending  out  patrols  for 
information,  and  making  the  best  preparations  that  he  could  to 
preserve  the  peace  and  to  defend  the  town.  When  day  had 
dawned,  intelligence  was  brought  that  the  insurgents  were  ad- 
vancing, and  were  in  the  neighbourhood  of  Newport.  He  had  sent 
out  a  person,  whom  I  will  call  before  you  as  a  witness,  of  the  name 
of  Walker,  to  gain  information ;  that  person  had  been  shot  at,  and 
returned  dangerously  wounded;  the  object  of  those  who  assailed 
him  being  to  incercept  all  communication  between  Newport  and  the 
upper  country,  from  which  the  insurgents  were  descending. 

The  mayor  then  sent  for  military  assistance.  There  were  in  the 
neighbourhood  only  one  company  of  soldiers,  under  the  command 
of  Captain  Stack ;  they  were  stationed  in  the  workhouse,  which 
is  upon  the  outskirts  of  the  town  and  had  been  converted  into  a 
temporary  barrack.  Captain  Stack  sent  thirty  men  to  the  as- 
sistance of  the  mayor,  under  the  command  of  Lieutenant  Gray  and 
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tw6  seijeimtB.  I  bdieye  tlie  barfacka  tLte  About  half  a  mile  ^nil 
the  Weetgate  Iim.  lieutenant  Gray  brought  hia  men  to  the  West-* 
gate  Inii>  aad  in  a  little  time  they  were  stationed  in  a  room  in  that 
inn,  which  it  will  be  material  that  I  should  describe  to  you*  The 
inn  is  in  Westgate-stieet,  fronting  the  north.  On  the  east  side 
there  is  a  room  with  a  bow  window  looking  towards  tlie  street ;  in 
that  room  the  military  were  stationed.  There  is  a  corresponding 
room  on  the  western  side  of  the  Inn,  where  the  mag^trates  had 
been  assembled.  Between  those  two  rooms  there  is  a  corridor  or 
passage,  which  you  will  find  was  peculiarly  the  scene  of  bloodshed. 
The  special  constables  remained  before  the  door  of  the  inn,  where 
they  had  been  placed.  The  military  had  not  loaded  their  guns, 
«nd  it  will  be  a  fact  most  material  for  your  consideration  in  this 
case,  that  they  did  not  CTcn  load  their  guns  until  they  had  been 
fired  upon> 

This  being  the  state  of  things  in  Newport,  as  the  insurgents  were 
approaching  Frost  at  the  head  of  the  body,  and  giving  the  word  of 
command  they  reached  tiie  weighing  machine  at  Court-y-Bdla, 
and  there  Frost  inquired  respecting  the  military.  He  was  told 
by  two  beys  whom  he  met  near  the  turnpike,  that  a  number  of 
soldiers  had  been  sent  towards  the  Westgate  Inn.  Upon  that, 
gentlemen,  the  insurgents  divided,  part  of  them  turned  to  the  left 
and  went  up  a  hill  to  St.  Woc^os  Church ;  part  kept  on  to  the 
bright,  and  went  down  into  the  town  of  Newport,  through  Com- 
mercial-street ;  this  last  division  afterwards  came  up  and  joined  the 
others  who  had  gone  up  by  St.  Woollos  Church  or  The  Friars. 
The  column  then  proceeded  down  Stowe-hill,  which  leads  to  the 
Westgate-inn,  where  Frost  had  been  told  that  the  military  were. 
He  still  walked  at  their  head  and  passed  a  place  called  the  Catholic 
chapel,  which  is  at  the  back  of  the  Westgate  Inn.  The  insurgents 
tried  to  gain  admission  into  the  Inn  by  a  carriage  entrance,  which 
leads  into  the  Court-yard,  but  failed  in  doing  so.  They  then 
wheeled  round  in  Front  of  the  Westgate  Inn,  Mr.  Frost  still 
leading  them  on.  The  constables  I  told  you  were  before  the  door 
— ^the  insurgents  asked  them  to  surrender.     One  of  them  said, 
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"  No,  neyer."  Upon  whicb  the  word  of  command,  *^  Fte  V*  wm 
giTen ; — by  whom  yon  will  hear  from  the  witnesses.  Immediately, 
gentlemen,  the  firing  did  begin  upon  the  bow  window  of  the  room 
in  which  the  military  were  stationed,  and  the  insm^nts  attempted 
to  break  in  at  the  front  door,  by  the  porch,  into  the  interior  of  the 
House.  They  made  use  of  their  pikes  for  the  purpose  oi  forcing 
the  door ;  they  succeeded ;  they  got  into  the  hall ;  they  got  into 
the  passage  leading  from  the  magistrates'  room  to  the  room  where 
the  military  were  stationed. 

Gentlemen,  it  was  now  time  for  Lieutenant  Gray  to  do  what 
became  him  as  an  officer  of  her  Majesty,  and  as  a  subject  of  thia 
country,  who  wished  to  preserve  the  lives  of  his  fellow-subjects, 
and  to  prevent  universai  confusion.  He  ordered  the  military  to 
load ;  they  loaded.  I  have  mentioned  to  you  that  this  room  in 
which  they  were  stationed  had  a  bow  window,  that  is  to  say  it  had 
a  projecting  window,  not  circular,  but  with  three  sides.  The 
window  shutters  were  shut ;  the  glass  had  been  broken  by  the 
shots  that  had  been  discharged;  but  while  the  window  shutters 
were  shut  the  soldiers  could  not  make  use  of  their  muskets  and 
fire  upon  the  insurgents  in  front.  Lieutenant  Gray,  who  upon  this 
occasion  acted  certainly  in  a  manner  above  all  praise  for  the 
moderation,  the  firmness,  the  energy  and  the  intelligence  he  dis- 
played, went  to  open  the  shutters  of  one  part  of  the  window, — ^the 
Mayor  of  another, — and  Serjeant  Daly  of  the  third.  As  the  Mayor 
was  opening  the  shutters  he  received  two  wounds — one  about  the 
shoulder,  and  another  in  the  hip.  Serjeant  Daly  was  severely 
wounded  in  the  head  by  slugs  that  were  poured  in,  and  a  musket 
which  he  held  in  his  hand  had  the  lock  knocked  off  by  a  ball  from 
the  insurgents.  The  soldiers  were  ordered  to  fire.  Gentlemen,  at 
this  time  the  insurgents  had  gained  admission  into  the  House ; 
they  were  in  the  passage  leading  to  the  room  in  which  the  military 
were  assembled,  and  if  the  order  to  fire  had  not  been  given,  there 
seems  no  reason  to  doubt  that  in  a  few  minutes  the  mihtary  must 
all  have  been  massacred.  The  order  was  given;  it  was  speedily 
and  effectually  obeyed.     The  insurgents  in  the  passage  were  fired 
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upon,  and  seyeral  fell.  The  shutters  being  removed,  the  men 
directed  their  pieces  ^m  the  window;  they  then  had  a  com- 
plete command  of  the  space  on  which  the  insurgents  had  been 
drawn  up.  They  fired  into  the  street,  and  seyeral  were  there 
wounded  and  fell.  There  was  a  speedy  dispersion — ^they  all  fled  in 
every  direction. 

Mr.  Frost  was  not  seen  after  the  time  when  the  firing  first  began. 
Zephaniah  Williams  was  about  ten  minutes  too  late.  He  did  arrive 
at  last  with  the  Nantyglo  men — ^a  band,  nearly  as  numerous  as  those 
that  were  led  on  by  Frost  in  person.  William  Jones,  from  Ponty- 
pool,  did  not  get  nearer  than  the  neighbourhood  of  Malpas ;  he 
was  proceeding  down  a  lane  to  meet  the  other  party,  when  he  heard 
of  the  disaster  that  had  taken  place  to  his  associates  in  Newport. 
He  likewise  fled,  and  his  men  dispersed.  I  should  have  mentioned 
to  you,  Gentlemen,  that  all  these  three  parties,  as  they  came  down, 
scoured  the  country,  and  pressed  into  their  service  various  persons 
who  were  unwilling  to  attend  them,  but  who  were  compelled  by 
them  to  march,  and  at  the  same  time  they  seized  all  the  arms  and 
ammunition  they  could  discover.  Frost  himself  was  observed,  after 
the  action  wan  over,  retreating  up  Commercial-street ;  he  was  after- 
wards seen  in  Tredegar  Park,  about  two  miles  from  Newport, 
making  his  escape  into  a  wood,  and  he  was  apprehended  in  the  town 
of  Newport  on  the  Monday  evening,  at  the  house  of  a  person  of  ^e 
name  of  Partridge,  with  loaded  pistols  and  ammunition  upon  himii^j^ 

Gentlemen,  it  will  be  for  you  to  say,  if  these  facts  are  proved, 
whether  there  can  be  any  reasonable  doubt  in  your  minds  of  the 
guilt  of  the  prisoner  at  the  bar.  How  are  these  facts  to  be  proved? 
With  regard  to  the  main  circumstances  of  the  case,  no  doubt  can 
possibly  be  entertained.  I  shall  prove  the  facts  by  witnesses  above 
all  exception,  whoUy  unconnected  with  these  disturbances,  who  were 
trying  to  establish  peace  and  to  restore  tranquillity. 

With  regard  to  particular  declarations  made  by  Mr.  Frost,  which 
for  the  present  I  avoid  detailing  to  you,  those  most  undoubtedly 
will  much  depend  upon  the  evidence  of  persons  who  were  more  or 
less  concerned  with  him  in  the  insunection.     My  learned  Friend 
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will,  no  doubt,  make  oomments  upon  their  testimony^  bb  he  mSk  he 
fully  justified  in  doing, — and  he  will  call  them  aocompliees.  Gentle' 
men,  whether  they  were  there  volcintarily,  or  by  compulsion,  tbere 
can  be  no  doubt  that  their  eridence  is  to  be  received  with  mu^ 
picion ;  it  is  to  be  weighed  with  caution ;  but  if  you  do  sift  their 
evidence,  and  if  you  do  see  no  reason  to  question  their  veracity, 
then.  Gentlemen,  you  will  not  hesitate  to  believe  the  evidence  they 
give.  Such  evidence  in  such  a  case  must  be  laid  before  a  jury.  It 
is  quite  clear  that  treasonable  consultations  never  will  be  hiM.  in 
public.  How  then  are  they  to  be  proved  ?  It  must  be  either  by  the 
employment  of  spies  and  informers,  whose  evidence  has  always  been 
condemned,  and  very  often  disbelieved,  or  it  must  be  by  the  evidence 
of  those  who  were  actually,  to  a  certain  degree,  associated  in  the  en- 
terprise. In  this  case  I  propose  to  call  before  you  no  spy  or  in- 
former, for  none  such  were  employed;  but  I  do  propose  to  call 
before  you  several  who  were  concerned  in  this  insurrection,  and 
who,  I  submit  to  you,  may  be  safely  trusted  if  their  evidence 
shall  be  consistent,  and  if  they  shall  be  corroborated  in  the  main 
hctA  to  which  they  speak.  Upon  that  evidence.  Gentlemen,  if  you 
shall  believe  it,  little  doubt  can  exist  in  your  minds  vrith  r^ard  to 
the  guilt  of  the  prisoner. 

It  gives  me  the  most  sincere  satisfaction  to  find  that  he  is  de- 
fended by  Gentlemen  of  the  first  eminence  and  the  first  talents  at 
the  bar  of  England.  Every  thing  that  zeal,  every  thing  that  learn- 
ing, every  thing  that  eloquence  can  accomplish,  will  be  brought  for- 
ward in  his  cause.  I  own,  Gentlemen,  that  it  seems  to  me  that  my 
Learned  Friends,  upon  the  proof  of  these  facts,  must  have  a  very 
difScult  task  to  perform.  I  think  they  will  hardly  deny  the  law  of 
High  Treason,  as  it  is  laid  down  by  Mr.  Justice  Foster  and  by  Lord 
Tenterden.  WeU,  then.  Gentlemen,  according  to  the  evidence  that 
will  be  laid  before  you,  there  was  an  armed  insurrection,  very  for- 
midable in  numbers,  with  a  public  purpose.  There  was  actually  a 
confiict  with  the  Queen's  troops — not  accidental — not  on  any 
sudden  afiray — ^but  with  premeditation  and  design.  Will  my 
Learned  Friends  then  say,  that  there  was  some  private  object  which 
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the  prisoner  sought  to  obtain?  What  that  could  be  I  am  wholly  at 
a  loss  to  conjecture.  I  hear  nothing  of  any  private  revenge ;  I  hear 
nothing  of  any  private  grievance ;  this  was  not  a  meeting  for  dis- 
cussion ;  it  was  not  a  meeting  for  petitioning  the  Queen  or  either 
House  of  Parliament ;  it  was  not  a  meeting  arising  out  of  any  dis- 
pute between  masters  and  servants  in  the  coal  trade  or  in  the  iron 
trade ;  it  was  not  any  sudden  outbreak  from  want  of  employment, 
or  from  want  of  food  ;  for  I  believe  it  will  turn  out  that  the  coal 
and  iron  trade  have  seldom  been  more  prosperous,  that  employ- 
ment was  easily  obtained,  that  wages  were  high,  and  that  those 
who  were  engaged  in  this  insurrection  had  no  pretended  private 
grievance  to  be  redressed.  Then,  Gentlemen,  what  is  the  conclu- 
sion to  be  drawn  ?-^That  the  witnesses  whom  I  call  before  you 
speak  the  truth — that  there  was  this  pubUc  object — ^by  armed  force 
to  change  the  law  and  constitution  of  the  country. 

Unless  the  offence  is  clearly  brought  home  to  the  prisoner,  gen- 
tlemen, it  will  be  your  duty  to  acquit  him,  and  you  will  have 
pleasure  in  doing  so.  But  if  the  case  should  be  satisfactorily 
established,  you  will  act  a  manly  part, — you  will  not  shrink  from 
jour  duty,  whatever  may  be  the  consequences.  Gentlemen,  it  imports 
US  all,  in  whatever  situation  of  life  we  may  be,  that  the  law  should 
be  respected  and  obeyed.  Whether  landed  proprietors,  or  farmers, 
or  merchants,  or  tradesmen,  or  labourers, — ^whatever  our  position  in 
society,— ^high  or  humble, — ^it  equally  imports  us  all  that  such  efforts 
should  be  effectually  suppressed ;  it  equally  imports  us  all,  for  the 
sake  of  example,  that  punishment  should  follow  crime. 

Gentlemen,  I  have  given  you  a  short  outline  of  the  facts  that  are 
to  be  laid  before  you.  I  have  avoided  the  statement  to  you  of  par- 
ticular expressions,  which  you  will  hear  much  better  from  the  wit- 
nesses, whom  I  will  now  proceed  to  call  before  you. 

An  intimation  has  been  given  on  the  part  of  the  counsel  for  the 
prisoner,  that  the  proper  forms  of  law  have  not  been  observed.  If 
that  should  turn  out  to  be  thfi  case,  by  all  means  let  the  prisoner 
have  the  benefit  of  the  irregularity.  But  I  believe  it  will  be  found, 
that  the  forms  of  law  have  been  most  strictly  pursued,  and  that  any 
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deviation  firom  the  usual  course  has  proceeded  from  a  desire  that 
those  who  are  accused  should  have  the  most  ample  opportunity  for 
preparing  their  defence  and  vindicating  their  innocence.  After  the 
witnesses  for  the  Crown  shall  have  been  called  and  examined,  and 
you  shall  have  listened  with  all  attention  to  the  arguments  and  ob- 
servations that  may  be  urged  on  the  part  of  the  prisoner,  and  to 
any  evidence  he  may  adduce,  then  your  important  duty  must  be 
performed,— to  pronounce  the  prisoner  guilty  or  not  guilty;  and  I 
am  sure,  that  your  verdict  will  be  satisfactory  to  the  public  justice 
of  the  country. 


Note. — After  a  very  able  defence  of  the  prisoner,  by  Sir  Fre- 
derick Pollock  and  Mr.  Kelly,  he  was  found  guilty,  and  the  usual 
sentence  in  cases  of  High  Treason,  was  passed  upon  him, — sub- 
ject to  a  point  reserved  for  the  opinion  of  the  Judges,  as  to  the 
sufficiency  of  the  service  of  a  copy  of  the  indictment,  the  Jury 
panel,  and  a  list  of  the  witnesses  before  the  trial.  A  majoiity  of 
the  Judges  were  of  opinion  that  the  conviction  was  proper.  The 
sentence  was  commuted  to  transportation  for  life, 
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Spebch  for  the  Crown  on  the  trial  of  J.  UETflERiNGTON, 
for  Blasphemous  Libel,  in  the  Court  of  Queen's  Bench, 
before  Lord  Denman,  on  the  8th  of  December,  1840. 

INTRODUCTION. 

I  PUBLISH  the  following  opening  Speech  and  Beply>  as  contain- 
ing my  deliberate  sentiments  on  the  delicate  and  difficult  subject  of 
prosecutions  for  blasphemy.  Notwithstanding  my  attachment  to 
free  inquiry  as  conducive  to  the  interests  of  truth,  and  the  spread  of 
rational  piety,  I  entertain  no  doubt,  that  there  are  occasions  when 
the  dyil  magistrate  not  only  may,  but  is  bound  to  interfere  to  check 
the  circulation  of  publications  which  assail  the  foundations  of 
morality,  or  vilify  the  national  religion.  In  each  particular  case 
the  persons  intrusted  with  the  power  to  put  the  law  in  force,  must 
determine  whether,  on  balancing  evils,  it  is  expedient  to  prosecute 
or  to  forbear. 
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SIR  JOHN  CAMPBELL,  ATTORNEY-GENERAL. 

May  it  please  your  Lordships, 

Gentlemen  op  the  Jury, — ^This  is  an  indictment  found  by  the 
Grand  Jury,  for  the  County  of  Middlesex,  against  the  Defendant, 
for  having  published  certain  blasphemous  libels. 

Till  I  am  made  acquainted  with  the  line  of  defence  which  is  to 
be  attempted,  I  shall  address  you  very  briefly.  If  I  prove,  according 
to  my  instructions,  that  the  Defendant  is  the  publisher  of  the  books 
which  are  the  subject  of  this  prosecution,  I  humbly  apprehend 
that  yon  cannot  hesitate  for  a  moment  to  find  him  guilty.  You 
will  not  only  be  of  opinion  that  he  has  committed  an  offence  for 
which  he  is  liable  to  be  prosecuted ;  but  that  it  was  indiapensably 
necessary  to  put  the  law  in  motion  against  him. 

I  do  not  hesitate  to  confess,  that  I  have  instituted  the  prosecution 
with  the  greatest  reluctance  ;  I  am  aware  of  the  evils  arising  from 
such  a  discussion ;  but  I  am  convinced  that  greater  evils  would  have 
arisen  from  further  forbearance. 

The  Defendant  has  ostentatiously  and  obstinately  persisted  in  a 
course  which  leaves  me  no  choice  but  to  bring  him  before  a  Jury  of 
his  country,  that  they  may  decide  upon  his  conduct. 

I  rejoice  to  think,  that  every  man  in  England  may  worship  God 
according  to  his  conscience, — ^and  with  decency  he  may  combat  the 
religious  opinions  of  others.  The  law  fully  recognises  the  right  of 
all  who  take  the  holy  scriptures  for  their  guide,  to  impugn  the 
peculiar  doctrines  of  the  Established  Church.  How  for  the  attempt 
of  an  unfortunate  and  misguided  man,  by  historical  research  and 
sincere  reasoning,  to  question  the  truth  of  Christianity  itself,  could 
be  defended  in  a  court  of  justice,  it  is  unnecessary  now  to  deter- 
mine; but  I  am  sure  it  would  be  inexpedient  and  improper  to 
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present  such  a  man  at  the  bar  of  a  crimmal  court,  and  to  pray 
against  him  sentence  of  fine  and  imprisonment.  His  book  may  be 
answered ;  his  errors  may  be  exposed  ;  his  sophisms  may  be 
refuted.  He  addresses  the  educated  and  the  reflecting, ^vho  will 
best  be  protected  from  the  contagion  of  his  scepticism  by  the 
intellectual  efforts  of  men  more  learned,  acute,  and  logical.  Hut  it 
is  quite  clear.  Gentlemen,  that  the  law  of  England  will  not  sanction, 
and  I  am  humbly  of  opinion,  that  those  who  have  to  superintend 
the  administration  of  the  law  ought  not  to  tolerate  an  attack  upon 
the  Christian  reUgion,  characterised  by  mere  invectiye,  ribaldry  and 
abuse,  and  addressed  to  the  vulgar,  the  ignorant,  and  the  un< 
thinking. 

Gentlemen,  if  I  were  constructing  a  new  criminal  code^  I  would 
make  it  punishable  to  publish  a  book  containing  such  an  attack 
upon  any  religion  professed  by  any  body  of  citizens  in  the  state. 
But  as  the  law  now  stands,  there  can  be  no  doubt,  that  to  assail 
with  obloquy,  and  to  insult  the  holy  scriptures  of  the  Old  and  New 
Testament,  which  we  belieye  to  contain  the  reyealed  will  of  Gk>d,  is 
a  crime  for  which  punishment  may  and  ought  to  be  inflicted, 
lliere  are  two  grounds  on  which  it  seems  to  me,  that  such  an  act 
may  properly  be  made  the  subject  of  penal  yisitation  In  the  first 
place  it  wounds  and  shocks  the  feelings  of  those  who  are  entitled  to 
the  protection  of  the  law,  not  only  for  their  persons  and  property, 
but  for  eyery  thing  belonging  to  them  which  contributes  to  their 
eomfort  and  enjoyment.  However,  the  great  mischief  of  thia 
act,  arises  firom  its  tendency  to  dissolve  the  foundations  of  moral 
obligation,  on  which  society  rests.  The  vast  bulk  of  the  population 
in  this  country  believe  that  morality  depends  entirely  on  revelation  ; 
and  if  a  doubt  could  be  raised  among  them,  that  the  Ten  Command- 
ments were  given  by  God  f^m  Mount  Sinai,  men  would  think  they 
were  at  liberty  to  steal, — and  women  would  consider  themselves  ab- 
solved £rom  the  restraints  of  chastity.  A  publication  openly  inciting 
to  theft  or  licentiousness,  would  surely  be  a  fit  subject  of  prosecution, 
and  so  must  be  any  other  publication  of  a  similar  tendency.  The 
civil  magistrate  is  not  to  interfere  with  private  opinion,  or  with  phi- 
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losophical  speculation ;  but  he  is  called  upon  to  repress  what  direetly 
leads  to  crime, — as  much  as  to  punish  crime  when  actually  com- 
mitted. Now,  gentlemen,  ean  there  be  a  doubt,  that  in  a  Christian 
country,  the  effect  must  be  most  pernicious  of  a  publication,  which, 
without  investigation  to  be  examined,  or  reasoning  to  be  refuted, 
— broadly  asserts  that  the  Bible  is  a  compound  of  filth,  blas- 
phemy, and  nonsense,  that  its  author  was  an  idiot,  and  that  it 
ought  to  be  burned  to  preyent  posterity  from  knowing  that  we 
belieyed  in  such  abominable  trash  ? 

Gentlemen,  the  defendant  keeps  a  bookseller's  shop  in  the  Strand, 
with  his  name  written  oyer  the  door  in  large  characters.  There  he 
has  persisted  in  selling  a  work  published  in  numbers,  entitled  **  Let- 
ters to  the  Clergy  of  all  denominations,'*  at  the  price  of  one  penny 
a  number,  purporting  to  be  written  by  C.  J.  Haslam,  and  with  Mr. 
Hetherington's  name  as  publisher,  in  the  title  page.  This  work 
does  not  in  any  degree  address  itself  to  the  understanding,  but  is 
.  filled  with  mere  bantering,  reviling,  and  coarse  ridicule  of  the  scrip- 
tures, particularly  of  the  Old  Testament.  I  am  exceedingly  con- 
cerned that  your  ears  must  be  wounded  by  hearing  such  impious 
ravings,  but  it  was  necessary  that  some  passages  should  be  put  upon 
the  record,  and  these  must  be  read  by  the  officer  of  the  Court  in 
your  hearing.  I  shall  content  myself  with  laying  before  you  by 
way  of  specimen,  an  extract  from  the  Eighth  Number.  ''What 
"  wretched  stuff  this  Bible  is  to  be  sure !  What  a  random  idiot 
**  its  author  must  have  been !  I  would  advise  the  human  race  to 
**  bum  every  bible  they  have  got.  Such  a  book  is  really  a  disgrace 
« to  ourang-outangs,  much  less  to  men.  I  would  advise  them  to 
'.'  bum  it  in  order  that  posterity  may  never  know  we  believed  in 
'/  such  abominable  trash.  What  must  they  think  of  our  intellects  ? 
"What  must  they  think  of  our  incredible  foolery?  And  we  not 
'.'  only  beheve,  but  we  actually  look  upon  the  book  as  the  sacred 
*^  word  of  God,  as  a  production  of  infinite  wisdom.  Was  insanity 
«  ever  more  complete  ?  I,  for  one,  however,  renounce  the  book.  I 
"  renounce  it  as  a  vile  compound  of  filth,  blasphemy,  and  nonsense ; 
"  as  a  fraud  and  a  cheat ;  and  as  an  insult  to  God." 
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Had  this  publication  remained  in  obscurity,  only  a  few  copies  of 
it  being  sold, — ^howeyer  much  the  publisher  might  be  to  be  con- 
demned, I  should  have  preferred  permitting  him  to  escape  vith 
impunity,  rather  than  drag  it  into  notice ;  but  there  is  reason  to 
apprehend  that  the  efforts  to  bring  it  into  circulation  have  been  too 
successful,  and  if  the  strong  arm  of  the  law  is  not  called  in,  the  sale 
will  go  on  with  increased  audacity,  and  it  will  be  succeeded  by 
other  works  equally  flagitious  and  demoralizing. 

What  other  course  is  to  be  pursued  ?  This  is  poison  to  which 
no  antidote  can  be  administered,  and  you  can  only  strire  to  prevent 
its  further  distribution.  What  could  a  Paley  or  a  Watson  do 
against  C.  J.  Haslam,  if  there  be  such  a  man  in  existence? 
The  author  of  such  a  work  does  not  reason  and  cannot  be  reasoned 
with.     He  is  to  be  punished,  not  refuted. 

Will  it  be  said  by  the  defendant  that  this  prosecution  is  an  im- 
proper interference  with  priyate  opinion,  and  an  attempt  to  stifle 
inquiry  ?  Gentlemen,  it  is  utterly  impossible  for  him  to  say,  that 
he  had  any  desire  to  assist  in  the  investigation  of  truth,  or  that  he 
had  for  his  object  the  propagation  of  any  opinion.  He  could  only 
have  been  actuated  by  a  sordid  desire  of  profit  from  an  extensive 
sale  of  a  cheap  publication,  indifferent  as  to  its  contents,  and 
reckless  as  to  the  evil  it  might  occasion. 

But  I  will  now  proceed  to  give  the  necessary  proof  to  fix  the 
defendant,  and  wait  till  I  see  whether  any  attempt  is  made  to 
justify  the  pubUcation,  and  on  what  ground  the  justification  is 
tested.  If  necessary  I  shall  have  the  opportunity  of  addressing 
you  in  reply. 


A  witness  was  then  examined,  who  swore  that  he  bought  the 
different  numbers  of  the  work  mentioned  in  the  indictment,  in 
the  defendant's  shop  in  his  presence. 

The  Defendant  addressed  the  Jury  at  great  length,  and  with 
considerable  ability,  arguing  that  he  was  ignorant  of  the  contents 
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of  the  book ;  that  at  any  rate  he  had  a  right  to  sell  it  as  a  book- 
seller ;  that  no  attack  on  religion  is  an  offence  of  which  the  tem- 
poral courts  can  take  cognizance,  and  that  there  ought  to  be  no 
prosecution  for  any  publication,  whatever  opinions  it  may  express. 


REPLY. 

Gentlemen  of  the  Jury,  I  cannot  conscientiously  waive  my 
right  again  to  address  you.  The  Defendant  has  urged  no  aigu- 
ments  which  can  legitimately  affect  your  verdict,  and  I  am  not 
afraid  of  your  being  misled  by  his  sophistry ;  but  his  speech  nuiy  be 
calculated  to  make  an  impression  on  a  portion  of  those  who  have 
heard  or  may  read  it,  and  I  think  by  a  few  observations  in  answer 
I  may  contribute  to  that  great  object  the  satisfiictory  administra- 
tion of  justice. 

He  admits  that  the  pubUcations  in  question  were  sold  at  his 
shop  with  his  privity,  and  that  he  knew  his  name  was  printed  in 
the  title  page  as  one  of  the  London  publishers.  But  he  denies  that 
he  was  aware  of  their  contents,  and  insists  that  he  is  not  liable 
to  be  prosecuted,  because  he  merely  sold  them  as  a  bookseller  in 
the  way  of  his  trade.  Although  this,  he  says,  would  be  an  ample 
defence,  he  goes  farther — ^tells  you  that  he  is  a  good  Christian,  and 
protests  that  he  very  much  disapproves  of  the  passage  I  read  from 
the  work  of  Mr.  Haslam.  Gentlemen,  is  it  possible  that  he  should 
have  sold  three  editions  of  a  little  book  like  this  which  he  had 
never  read  ?  Would  he  consent  to  be  announced  as  the  publisher 
of  a  book  without  enquiring  into  its  character  and  tendency? 
Would  a  sincere  Christian  publish  a  book  without  reading  more 
than  its  title  page,  which  professes  to  treat  the  subject  of  re- 
ligion, and  which  might  ofifend  or  mislead  thousands  of  fellow 
Christians  ? — But  is  it  to  be  endured  that  such  topics  should  be 
used  in  a  court  of  justice  ?  Upon  the  evidence  laid  before  you,  is 
not  the  Defendant  morally  as  well  as  legally  answerable?  Can 
the  liberty  of  the  press  exist  in  any^  country  unless  under  condition 
that  he  who  sells  a  book  attacking  private  character  or  injurious  to 
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the  public  may  be  prosecuted,  without  proof  that  he  wrote  it  or 
that  he  had  read  and  approved  of  its  contents  T 

Then  the  Defendant  says  his  practice  in  selling  Haslam's  Letters 
is  like  that  of  the  most  respectable  booksellers  who  do  not 
hesitate  to  sell  the  works  of  Voltaire,  or  Rousseau,  of  Hume  or  of 
Gibbon.  Unfortunately,  there  are  to  be  found  in  some  of  the 
writings  of  these  great  authors  passages  unfavourable  to  revealed 
religion,  but  the  great  bulk  of  them  may  be  perused  with  im- 
provement as  well  as  delight  by  men  of  education  and  taste, — ^to 
whom  they  are  addressed,  and  who  are  capable  of  detecting  errors 
and  false  reasonings  intermixed  with  what  is  sound  and  salutary. 
The  perusal  of  such  works,  upon  the  whole,  is  not  pernicious,  and 
an  attempt  to  sup^nrees  them  would  be  futile  and  ridiculous. 

Gentlemen,  if  in  the  discharge  of  your  duty  you  are  obliged  to 
submit  to  the  painfbl  task  of  perusing  these  httle  books,  you 
wUl  find  them  to  consist  of  one  unbroken  chain  of  vituperation  of 
the  Bible.  They  ure  pure  unmixed  blasphemy.  Their  sole  and 
avowed  object  is,  to  bring  the  Christian  religion  into  ridicule  and 
contempt.  They  cannot  be  read  by  any  Christian  without  a  shock 
to  his  feelings  or  a  subversion  of  his  faith.  If  not  hawked  about 
for  the  sake  of  a  wretched  profit  by  men  like  the  Defendant, 
careless  from  what  source  profit  is  derived,  they  would  immediately 
sink  into  oblivion.  Where  then  is  the  resemblance  on  which  the 
Defendant  relies  ? 

But  he  proceeds  boldly  to  contend,  that  no  attack  on  revealed  re- 
ligion, however  gross,  amounts  by  the  law  of  England  to  a  misde- 
meanor, and  that  the  contrary  doctrine  is  merely  founded  on  the 
misconception  of  a  case  in  the  Year  Books.  The  law  of  England  is 
not  justly  subject  to  such  an  imputation.  We  are  to  find  the  law  in 
the  writings  of  learned  men  of  acknowledged  authority  and  in  the  de- 
cisions of  Courts  of  Justice.  In  Hale,  and  in  Blackstone,  and  in  all 
the  writers  on  the  law  the  most  venerated,  the  doctrine  repudiated 
by  the  Defendant  is  explicitly  kid  down,  and  it  has  been  repeatedly 
recognized  and  acted  upon  by  the  Judges. 

[The  Attorney  General  having  cited  some  passages  from  the 
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text  writers,  and  seyeral  decided  cases  on  this  subject^  thus  con- 
tinned.] 

These  authorities  are  well  collected  by  the  author  of  a  late  Treatise 
on  the  Law  of  Libel*  who  thus  states  the  result  of  them.  '*  It  ap- 
pears, therefore,  to  have  been  long  ago  settled^  that  blasphemy 
against  the  Deity  in  general,  or  an  attack  against  the  Christian  BeU- 
gion  individually,  for  the  purpose  of  exposing  its  doctrines  to  con- 
tempt and  ridicule,  is  indictable  and  punishable  as  a  temporal  offence 
at  Common  Law." 

Against  these  dicta  and  decisions  are  you  to  take  the  assertion  of 
the  accused  on  his  trial,  that  there  is  no  such  law  as  that  which  he 
is  said  to  have  transgressed?  A  prisoner  tried  for  stealing  may 
as  well  contend,  that  by  the  law  of  England  all  things  are  in 
common. 

But  remember.  Gentlemen,  the  distinction  between  Mae  reason- 
ing against  religion — and  blasphemy.  The  former  is  to  be  answered ; 
the  latter  to  be  put  down  by  the  strong  arm  of  the  law. 

The  Defendant  argues,  that  in  all  cases  you  should  trust  to  the 
force  of  reason,  and  that  no  pubhcation  on  any  subject  should  be 
proceeded  against  criminally.  What !  does  freedom  of  inquiry  de- 
mand impunity  to  a  book  containing  a  direct  incitement  to  crime 
— the  author  of  which  may  be  considered  an  accessory  before  the 
fact  to  the  crime  he  patronizes  when  committed  by  those  he  has 
misled  ?  May  a  socialist  recommend  a  redistribution  of  {uroperty  and 
a  general  insurrection  for  this  purpose  ?  May  there  be  lawfully  pla- 
carded an  exhortation  to  bring  about  a  change  in  the  Government 
by  physical  force  ?  May  an  enemy  to  marriage  preach  up  under  the 
sanction  of  the  law  the  promiscuous  intercourse  of  the  sexes,  and  for 
furthering  his  object,  exhibit  for  sale  obscene  books  and  prints  to 
corrupt  the  morals  of  the  rising  generation  7  With  regard  to  reli- 
gion, I  would  ask  Mr.  Hetherington  himself,  could  it  be  tolerated 
that  he  should  exhibit  a  painting  in  front  of  his  shop  in  the  Strand, 
attempting  to  turn  into  ridicule  the  passion  of  our  Blessed  Saviour, 

*  SUrkle. 
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on  which  we  rest  our  hope  of  SalTation — ^with  an  inscription  inti- 
mating that  JesuB  Christ  was  an  impostor  ?  Are  we  to  tmst  to  the 
force  of  reason  to  meet  such  attacks  on  property,  on  social  order,  on 
morals,  and  on  rehgion  ? 

The  question  then  is,  where  the  civil  magistrate  shall  interfere  ; 
for  no  sane  man  will  contend  that  he  is  hound  to  remain  passive  till 
criminal  incentives  have  led  to  criminal  acts. 

But  the  Defendant  taunts  me  personally,  that  having  professed 
liheral  opinions  and  declared  myself  a  Mend  to  the  diffusion  of 
useful  knowledge,  I  should  conduct  such  a  prosecution.  Gentle- 
men, I  at  once  shelter  myself  hehind  the  authority  of  the  greatest 
patriot  and  the  greatest  orator  who  ever  adorned  our  profession, — of 
course  I  mean  the  illustrious  Erskine, — who  conducted  a  similar  pro- 
secution in  this  very  Court,  and  who  hegan  his  address  to  the  Jury 
by  observing  that  it  was  consistent  with  all  the  principles  of  civil 
and  religious  liberty  for  which  he  had  struggled  and  on  which  he 
had  acted,  that  he  should  be  instrumental  in  protecting  the  young, 
the  ignorant,  and  the  thoughtless,  from  wanton,  ribald,  and  blas- 
phemous attacks  on  the  sacred  truths  of  religion. 

Mr.  Hetherington  says,  that  belief  is  sacred.  So  say  I ;  but  I 
deny  his  right  to  insult  the  belief  of  others.  I  make  no  inquiry  into 
his  private  opinions,  or  what  he  utters  in  the  social  circle,  or  the  pre- 
cepts he  inculcates  on  his  children,  or  his  mode  of  religious  worship. 
All  these  matters  are  between  God  and  his  own  conscience.  But 
when  he  distributes  a  publication  which  has  a  direct  and  necessary 
tendency  to  injure  others,  I  have  as  good  a  right  to  invoke  the  aid  of 
the  kw  to  restrain  him  as  if  he  were  tossing  about  firebrands  or  dis- 
charging poisoned  arrows  in  the  midst  of  a  crowded  city. 

I  must  not  forget  his  complaint  against  me,  that  I  pointed  out 
the  cheap  rate  at  which  these  publications  are  sold  as  an  aggravation 
of  the  offence.  Gentlemen,  I  know  no  greater  benefit  to  the  com- 
munity than  the  circulation  of  useful  publications  at  a  cheap  rate ; 
and  the  memory  of  the  Nobleman  he  mentioned,  Lord  Brougham, 
wiU  always  be  cherished  for  what  he  has  done  in  this  way, — among 
his  other  efforts  to  educate  and  enlighten  the  people.     But  the 
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BUBchiety  aa  well  as  the  benefit  of  a  pablication,  may  be  according  ia 
its  cheapness ;  and  I  draw  your  attention  to  the  low  price  at  which 
these  Letters  are  sold,  as  a  proof  that  they  were  intended  for  thai 
dass  who  are  most  likely  to  be  misled  and  corrupted  by  them; 

Finally,  gentlemen,  the  Defendant  tells  you  he  is  a  martyr  ( — a 
martyr  to  what?  not  to  his  opinions,  for  he  entirely  difiers  from 
the  irreligious  opinions  of  the  author.  If,  for  nothing  personal  to 
himself,  for  what  cause  does  he  suffer  ? — ^The  cause  of  free  trade  in 
blasphemy ! 

Gentlemen,  if  you  were  to  acquit  the  Defendant,  it  seems  to  me 
that  this  cause  would  be  triumphant.  It  would  be  yain  hereafter  to 
institute  any  such  prosecution,  and  you  would  proclaim  a  perpetual 
impunity  for  all  persons,  who,  for  the  sake  of  a  miserable  subsist' 
ence,  choose  to  deal  in  pubhcations  irreligious,  licentious,  or  trea- 
sonable. We  have  no  means  of  tracing  the  e^ils  inflicted  on  society 
by  the  circulation  of  the  three  editions  of  this  abominable  woric< 
But  is  there  not  reason  to  apprehend,  that  many  of  the  youth  of  both 
sexes,  confounded  by  its  boldness  of  assertion,  and  unsettled  by  its 
ribaldry,  may  have  renounced  the  holy  religion  in  which  they  were 
baptised,  and  which  they  were  taught  to  consider  the  foundation  of 
all  moral  obligation, — ^may  have,  in  consequence,  deviated  from  the 
paths  of  honesty  and  virtue, — ^may  have  forfeited  their  uaefolness 
and  respectability  in  this  world, — and  periled  their  happiness  here-* 
after? 

Considering  how  Christianity  is  admitted  to  have  softened  and  re* 
fined  the  human  character, — ^to  have  promoted  purity  of  morals, — ^to 
have  fostered  the  charities  of  domestic  life, — ^to  have  excited  sympathy 
for  the  poor  and  the  unfortunate, — ^to  have  enforced  subordination 
and  good  order, — and  to  have  advanced  all  the  best  interests  of  mda 
as  a  social  being,— even  those  who  doubt, — and  (if  there  are  any  such,) 
even  those  who  having  examined  the  evidence  in  support  of  it, — dis- 
believe its  divine  origin, — ^must  condemn  and  deplore  such  insults  to 
it  as  these.  How  then  are  they  to  be  regarded  by  you  and  by  me, 
who  have  been  educated  in  the  belief,  that  Christianity  comes  from 
God  as  his  best  gift  to  his  creatures, — whose  conviction  of  its  truth 
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has  been  strengthened  and  confirmed  as  we  hare  inquired  and 
reasoned, — "^ho  regard  its  precepts  as  the  only  sure  goide  for  our 
conduct, — ^who  rest  our  hopes  of  salvation  on  its  doctrines, — ^who 
are  prepared  to  meet  death  trusting  to  its  consolations, — and  who, 
according  to  its  promises  and  denunciations,  expect  in  the  day  of 
judgment  our  eternal  doom  I 


The  Defendant  was  found  guilty  by  the  Jury,  and  afterwards 
sentenced  to  imprisonment  by  the  Court. 


2   L 

Digitized.by  VjOOQIC 


ADDRESS. 


Address  in  the  name  of  the  Bar  to  Mr.  Justice  Little* 
DALE,  on  his  retiring  from  the  Bench,  delivered  in  the 
Court  of  Queen's  Bench,  Feb.  8,  1841. 

SIR  JOHN  CAMPBELL,  ATTORNEY  GENERAL, 

Mr.  Justicb  Littledale,  it  having  been  intimated  to  the 
Bar  that  we  are  not  to  have  the  satiafaction  of  again  seeing  you 
on  the  Bench,  I  am  deputed  by  their  unanimous  Yoice  to  express  to 
your  Lordship  the  deep  sorrow  they  feel  at  this  separation.  Not- 
withstanding their  entire  confidence  in  the  residue  of  the  Court, 
they  most  sincerely  regret  that  they  should  be  deprived  of  a 
Judge  of  such  profound  learning,  distinguished  acuteness,  and 
spotless  integrity, — ^who  during  the  many  years  he  has  occupied 
the  judgment  seat  in  this  Court  and  on  the  circuits, — while  he  has 
ever  displayed  the  utmost  impartiality  and  independence, — ^yet,  from 
the  kindness  of  his  nature,  has  never  given  offence  to  a  human 
being. 

Though  still  in  the  fuU  enjoyment  of  the  high  faculties  which 
it  has  pleased  Qod  to  bestow  upon  you,  they  are  sensible  that  from 
your  eminent  services  to  your  country,  you  are  well  entitled  to  the 
dignified  leisure  to  which  you  now  gracefrdly  retire. 
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In  that  retirement  we  earnestly  hope  that  yon  will  long  enjoy 
health  and  happinees.  We  rejoice  to  think  that  you  will  find 
occupation  and  delight  in  the  renewed  pursuit  of  those  ahstruse  as 
well  as  elegant  studies  in  which  you  early  gained  distinction,  and 
which  have  heen  interrupted  by  your  derotion  to  your  professional 
and  judicial  duties. 

We  beg  leave  to  assure  your  Lordship  that  you  carry  along  with 
you  the  gratitude  and  good  wishes  of  every  member  of  the  profes- 
sion of  which  you  have  so  long  been  a  distinguished  ornament,  and 
that  we  shall  ever  think  and  speak  of  you  with  feelings  of  respect 
and  affection. 


Mr.  Justice  Littledale  returned  thanks  with  great  feeling, 
expressing  his  deep  sense  of  the  assistance  he  had  received  from 
the  advocates  practising  before  him  in  the  discharge  of  his  judicial 
duties,  and  concluding  with  the  hope  that  the  English  Bar  would 
ever  display  the  learning,  independence  and  integrity,  by  which  it 
had  been  characterized  in  his  time. 
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Address  to  the  Bar  in  the  Court  of  Chancert  in  Ireland 
at  the  conclusion  of  the  Sittings  on  the  17th  day  of  July, 
1841. 

LORD  CHANCELLOR, 

As  there  are  no  other  causes^  petitions  or  motions  to  be  disposed 
of^  the  sittings  will  now  dose ;  and  I  think  it  proper  to  mention  to 
the  Bar,  that  I  purpose  forthwith  very  deliberately  and  anxiously  to 
consider  how  far  the  procedure  of  the  Court  may  be  further  simpli- 
fied and  improved. 

I  have  the  satisfaction  to  find,  that  where  the  Chancery  practice  is 
difierent  in  Ireland  and  in  England^  that  which  is  established  here  ia 
in  various  instances  to  be  preferred, — as  discarding  useless  forms,  and 
speeding  the  suit  to  a  hearing.  The  mode  of  enforcing  decrees  in 
mortgage  suits  is  likewise  much  more  effectual. 

In  the  abolition  of  the  Six  Clerks'  Office,  an  example  has  been 
set,  which  Eng^d  will  do  well  to  imitate.  This  change  I  have 
every  reason  to  believe  has  here  proved  a  great  relief  to  the  suitors, 
and  has  materially  facilitated  the  conduct  of  business  among  the 
solicitors. 

But  there  can  be  no  doubt  that  both  in  England  and  Ireland  the 
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adminiBtration  of  justice  in  Courta  of  Equity  may  be  still  greatly 
improTed  by  increased  expedition  and  diminished  expense. 

While  for  grievances  redressed  by  the  Courts  of  Common  Law,  a 
speedy  and  comparatively  cheap  remedy  is  afforded,  it  must  be 
admitted  that  where  demands  are  of  a  fiduciary  nature,  so  that 
they  can  only  be  enforced  in  a  Court  of  Equity,  the  delays 
are  often  most  harassing,  and  the  costs  often  are  so  great  in  pro- 
portion to  the  sum  to  be  recovered,  that  the  more  prudent  course 
is  to  submit  to  wrong,  and  to  give  a  triumph  to  fraud. 

One  great  cause  of  this  evil  is  the  prolixity  of  the  written 
pleadings  in  a  suit,  which  is  generally  begun  by  the  plaintiff  in  his 
bill  very  tediously  telling  his  tale  three  times  over, — an  abuse 
which  occasions  proportionate  length  in  all  the  subsequent  pro- 
ceedings. I  know  it  is  the  opinion  of  men  of  the  greatest  eminence 
and  experience,  that  a  simple  statement  of  the  facts  on  which  the 
plaintiff  asks  for  equitable  relief  would  be  quite  sufficient,  and  that 
the  other  parts  of  the  bill  are  superfluous. 

But  I  believe  that  in  various  cases  where  property  is  to  be 
administered  by  the  aid  of  the  Court,  bills  and  answers  may  be 
entirely  dispensed  with,  and  that  upon  a  short  petition  there  may 
at  once  be  a  reference  to  the  Master.  The  time  and  expense  thus 
saved  in  creditors  suits  and  others  of  the  same  description  it  would 
be  difficult  to  calculate  without  seeming  exaggeration. 

In  these  reforms  I  know  that  I  shall  have  the  warm  and  generous 
support  of  the  Bar.  In  the  alterations  I  have  been  instrumental  in 
introducing  into  the  law  of  Real  Property  and  the  law  of  Debtor  and 
Creditor  in  England,'*'  I  was  zealously  seconded  by  all  branches  of 
the  profession  there,  and  here  I  may  confidently  look  for  equal 
intelligence  and  equal  disinterestedness. 

My  great  reliance,  however,  must  be  on.  the  advice  and  co- 
operation of  that  accomplished  lawyer  Sir  Michael  O'Loghlin,  the 
Master  of  the  Bolls,— equally  distinguished  for  the  soundness  of 
his  decisions  on  the  bench,  and  the  aptitude  he  has  displayed  for 
the  improvement  of  our  juridical  institutions. 

•  SMaato«p.4S0. 
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I  do  not  forget  that  before  I  have  completed  this  important  un- 
dertaking I  may  be  reduced  to  a  private  station :  but  this  can  be  no 
rafficient  reason  why  I  should  not  zealously  enter  upon  it.  The 
high  office  which  I  have  now  the  honour  to  hold,  I  shall  be  ready 
at  any  time  to  lay  down, — ^with  the  consciousness  that  while  I  held 
it,  I  intended  well.  The  best  preparation  for  adverse  fortune  is  an 
honourable  use  of  prosperity  whilst  it  continues. 

'<  Laudo  manentem.  Si  celeres  quatit 
Pennas,  resigno  quee  dedit — 

■■  probamque, 

Pauperiem  sine  dote  qusero.*' 


Note. — Equity  Reform  has  ^aUen  into  abler  hands,  and  I  have 
no  reason  to  doubt  that  the  object  will  be  prosecuted  with  zeal  and 
intelligenoe.  In  addition  to  the  suggestions  contained  in  the  above 
address  I  would  beg  leave  respectMly  to  observe  for  the  consider- 
ation of  those  now  superintending  the  administration  of  justice  in 
our  Courts  of  Equity,  that  the  most  pressing  defect  remaining  to  be 
remedied  is  the  manner  in  which  business  is  still  conducted  in  the 
Masters'  offices, — ^without  any  blame  being  imputable  to  the  meri- 
torious functionaries  who  preside  there.  From  the  addition  to  . 
the  judicial  sta£f  by  the  appointment  of  two  new  Vice  Chancellors, 
there  is  every  reason  to  hope  that  causes  will  henceforth  be  heard 
shortly  after  they  are  set  down  for  hearing ;  but  it  often  happens 
that  the  order  made  on  the  hearing,  instead  of  deciding  the  cause, 
like  a  judgment  at  law, — ^is  only  the  first  stage  in  a  long  litigation. 
Even  where  the  Equity  Judge  disposes  of  all  that  he  can  fairly 
decide,  and  does  not  hurry  on  by  affected  despatch,  there  must 
frequently  be  references  to  the  Master,  involving  intricate  questions 
of  flRct,  and  nice  questions  of  law.  However  zealous  and  com- 
petent the  Masters  may  be,  they  cannot  satisfactorily  get  through 
the  matters  referred  to  them  under  the  present  system  of  warrants, 
voluntarily  applied  for,  and  voluntarily  abandoned.     They  must 
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be  anned  with  the  power  to  appoint  causes  to  be  heard  before 
them,  and  peremptorily  to  proceed  when  the  causes  are  called. 
Suppose  the  solicitors  to  attend  punctually  and  to  be  inclined  to 
expedite  the  suit, — ^was  there  ever  anything  more  absurd  than  that 
a  judicial  inquiry^  which  is  to  last  many  days,  should  neyer  be 
prosecuted  more  than  half  an  hour  or  an  hour  at  one  time  ?  A 
considerable  portion  of  each  sitting  must  be  consumed  in  recalling 
what  has  been  done  at  former  meetings,  and  all  yigorous  applica- 
tion is  prevented  from  the  hopelessness  of  coming  to  a  conclusion. 
But  it  is  notorious,  that  after  a  reference  to  the  Master,  a  suit  which 
might  be  speedily  despatched,  is  often  allowed  to  go  to  sleep  for 
years,  and  that  when  warrants  have  been  taken  out, — ^fix)m  the 
want  of  clerks  in  proportion  to  the  business  to  be  done, — ^from 
negligence, — frqm  a  wish  between  the  solicitors  reciprocally  to  ac- 
commodate— ^the  appointment  proves  entirely  abortive,  and  the 
Master's  time  is  completely  wasted.  The  delay  and  expense  thus 
occasioned  will  continue  ruinous  to  many  suitors  till  a  more 
efficient  system  shall  be  adopted. 

But  for  permanent  reform  in  every  department  of  the  law, 
the  grand  problem  is  to  find  out  a  mode  to  recompense  legal 
practitioners  irrespective  of  the  length  of  writings  to  be  drawn 
in  the  course  of  legal  proceedings.  I  pointed  out  this  in  my 
speech  in  the  House  of  Commons  on  a  General  Register  of  Deeds, 
in  the  year  1830,'"  and  it  has  not  been  solved.  But  while  length 
is  the  measure  of  pay,  it  will  be  vain  to  lay  down  rules  against 
prolixity.  The  power  of  lawyers  to  condense,  when  they  have 
no  interest  to  lengthen,  may  be  illustrated  by  the  &ct,  that  the 
written  judgment  on  which  a  prisoner  capitally  convicted  is 
executed,  consbts  of  three  words,  two  of  which  are  abbreviated — 
**  Sus.  per  coli:' 

I  am  strongly  inclined  to  think  that  Bills  of  Costs  ought  to  be 
required  to  be  made  out  according  to  the  importance  of  the  cause 
and  the  time  bestowed  upon  it, — taking  care  for  the  public  good 
that  the  remuneration  of  the  solicitor  shall  be  liberal.    Vesting  a 

«  Ante,  p.  430. 
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great  degree  of  discretion  in  an  experienced  and  enlightened  taxing 
officer.  Bills  of  Costs,  I  conceive,  might  be  taxed  without  the  me- 
chanical rule  of  so  much  a  folio  of  so  many  words. 

I  am  aware  that  it  is  unpalatable  to  clients  to  pay  for  a  mere 
attendance  where  there  is  nothing  in  writing  to  be  charged,  and 
that  they  do  not  grudge  heavy  diBbursements  when  there  are  cum- 
brous papers  to  be  exhibited  to  them;  but  it  is  sometimes  the 
duty  of  the  Legislature  to  guard  people  against  the  effects  of  thor 
own  folly  and  ignorance. 

I  have  heard  it  seriously  objected  by  very  eminent  persons,  that  if 
deeds  and  legal  proceedings  were  reduced  to  their  proper  dimen- 
sions, there  would  not  only  be  a  great  falling-off  in  the  revenue  firom 
stamps,  but  the  fees  in  courts  of  justice  regulated  by  length,  from 
which  compensations  and  the  salaries  of  Judges  and  officers  are  paid, 
would  be  found  wholly  inadequate  to  the  purposes  to  which  they 
are  appropriated. — Ought  fiscal  considerations  to  stand  in  the  way 
of  legal  improvement  ?  Is  the  State,  in  a  pettifogging  spirit  to  com- 
bine with  those  who  for  their  private  gain  resort  to  needless  pro- 
lixity ?  The  same  amount  of  revenue  might  be  raised  with  much  less 
vexation  to  the  subject  by  an  ad  valorem  duty  on  sales,  and  by  de- 
manding from  the  party  whose  wrong  has  occasioned  the  litiga- 
tion a  small  sum  proportionate  to  the  amount  of  property  in  con- 
troversy. I  think  it  is  highly  reasonable  that  the  £ur  expenses  of 
Courts  of  Justice  should  be  defrayed  by  those  whose  misconduct 
renders  them  necessary ;  but  there  can  be  nothing  more  iniquitous 
than  to  tax  juridical  proceedings,  either  to  swell  the  public  revenue 
or  to  create  sinecures  for  individuals. 


THE    END. 


LONDON : 
THOMAS  CUKSUN    HAN»ARD,  rATERNOtTBR-ROW. 
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